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of  San  Francisco,  fur  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
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the  State  Bar  in  good  standing;  and  practicinij  law  in  the  City  end 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
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books  as  be  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  28.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  v.ithout  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnisned  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
hook  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Divi- 
sion 

Civil  No.  9711-Y 

L.  P.  ST.  CLAIR, 

Plaintiff, 
vs. 
UNITED   STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  TO  RECOVER  PERSONAL  IN- 
COME   TAXES    ILLEGALLY    ASSESSED 
AND  COLLECTED 
L.  P.  St.  Clair,  plaintiff  herein,  complains  of  the 
United  States  of  America,  a  Sovereign  Power,  de- 
fendant, and  for  cause  of  action  alleges: 

Count  One 
I. 
That  plaintiff  is  an  individual  who  at  all  times 
herein  mentioned  resided  in  the  City  of  Los  An- 
geles, State  of  California,  and  in  the  Southern  Dis- 
trict of  California,  Central   Division. 

IL 

That  the  Internal  Revenue  (Income)  Taxes 
sought  to  be  recovered  herein  were  paid  in  quar- 
terly installments  as  follows: 

March  15,  1940   $1,074.94 

June  15,   1940    1,074.93 

September  15,  1940   . 1,074.94 

December  15,  1940   1,074.94 

Total     $4,299.75 
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Said  taxes  were  paid  to  Nat  Rogan,  an  officer 
of  the  Government  of  the  United  States,  the  duly 
appointed  and  acting  Collector  of  Internal  Revenue 
for  the  Sixth  Collection  District  of  California.  That 
Nat  Rogan  is  not  now  and  has  not  since  June  30, 
1943,  been  acting  in  the  capacity  of  Collector  of 
Internal  Revenue  for  said  Sixth  Internal  Revenue 
Collection  District  of  California. 

III. 

That  jurisdiction  of  this  court  over  the  matters 
herein  related  exists  by  virtue  of  United  States 
Code,  Title  28,  Section  1346. 

IV. 

That  at  all  times  herein  mentioned  plaintiff  and 
his  wife  Amiastatia  St.  Clair  were  the  equal  co- 
owners  of  300  shares  of  the  common  capital  stock 
of  the  St.  Clair  Estate  Company,  a  California  cor- 
poration. 

V. 

That  on  or  about  December  23,  1938,  said  St. 
Clair  Estate  Company  adopted  a  ])lan  of  complete 
liquidation  and  dissolution.  'J'hat  thereafter  and 
on  January  10,  1939,  pursuant  to  petition  of  one 
of  the  shareholders  of  said  corporation,  the  Supe- 
rior Court  in  and  for  Kern  County,  California, 
assumed  jurisdiction  over  the  affairs  of  said  corpora- 
tion to  su])ervise  the  winding  U])  of  said  corporation, 
the  disti-ihution  of  its  assets  in  final  and  com])lete 
li()iii(lati<iii  and  llic  dissolution  tln^-eof  according  to 
said  })lan.    Tliat   i)nrsnnnt  to  said  plan  of  complete 
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liquidation  and  the  applicable  law  of  the  State  of 
California  relating  thereto,  the  officers  of  said  cor- 
poration filed  with  the  Secretary  of  State  for  Cali- 
fornia a  certificate  of  election  to  wind  up  and  dis- 
solve said  corporation. 

VI. 

That  at  all  times  herein  mentioned  said  St.  Clair 
Estate  Company  has  remained  under  the  jurisdic- 
tion of  said  Superior  Court  in  and  for  Kern  County, 
California,  and  said  court  has  continued  to  super- 
vise the  winding  up  and  dissolution  of  said  corpo- 
ration under  and  pursuant  to  the  laws  of  the  State 
of  California. 

VII. 

That  during  the  calendar  year  1939  the  St.  Clair 
Estate  Company  distributed  to  its  shareholders, 
pursuant  to  said  plan  of  complete  liquidation 
adopted  [3*]  December  23,  1938,  and  in  obedience  to 
orders  of  said  Superior  Court  in  and  for  Kern 
County,  the  sum  of  $47,000.00.  That  plaintiff,  as 
shareholder,  received  as  his  portion  of  said  dis- 
tribution the  sum  of  $5,875.00. 

VIII. 

That  the  Commissioner  of  Internal  Revenue 
thereafter  issued  a  statutory  notice  of  deficiency 
addressed  to  the  St.  Clair  Estate  Company  assert- 
ing a  deficiency  of  peronal  holding  company  surtax 
against  said  corporation  for  the  calendar  year  1939 
on  the  ground  that  the  distributions  made  by  it 
durinsr  the  vear  1939  constituted  distributions  in 
complete  liquidation  of  said  corporation  which  did 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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not  qualify  it  for  a  dividend  paid  credit  because 
entirely  paid  out  of  capital.  That  an  appeal  was 
taken  from  said  notice  of  deficiency  to  the  United 
States  Tax  Court  which  held  (St.  Clair  Estate  Com- 
I)any  v.  Conmiissioner,  Docket  No.  109162,  9  T.C. 
392)  that  said  corporation  was  entitled  to  a  divi- 
dend paid  credit  for  said  distiibutions  made  in  the 
calendar  year  1939  by  virtue  of  Section  27(g)  In- 
ternal Revenue  Code  (26  U.  S.  C.  Section  27(g)) 
entitled  "Distributions  in  Liquidation."  That 
thereafter  the  Commissioner  of  Internal  Revenue 
took  an  appeal  to  the  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  adverse  decision  of  said 
Tax  Court  of  the  United  States,  but  he  thereafter 
dismissed  said  appeal  on  November  3,  1948. 

IX. 

That  within  the  time  required  by  law  plaintiff 
l^repared  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia his  separate  Federal  income  tax  return  for 
the  year  1939  on  Treasury  Department  Form  1040. 
That  the  gross  income  reported  thereon  was  in  the 
amount  of  $41,218.43;  the  total  deductions  in  the 
amount  of  $9,291.25;  the  net  income  in  the  amount 
of  $31,927.18,  and  the  total  tax  in  the  amoimt  of 
$4,299.75.  That  ])laintiff  erroneously  and  illegally 
included  within  his  gi-oss  iticome  re]iorted  as  afore- 
said the  sum  of  $5,875.00  constituting  the  amount 
rer'cived  l)y  him  during  the  calendnv  year  1939  as 
his  share  of  the  distribution  made  by  the  St.  Clair 
Estate  Company  ])ursuant  to  said  plan  of  complete 
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liquidation  hereinabove  mentioned  in  pargraph  VII. 
That  no  portion  of  said  $5,875.00  constituted  income 
or  gain  taxable  to  plaintiff  in  that  or  any  other 
year.  [4] 

X. 

That  thereafter  and  within  the  time  required  by 
law,  to  wit,  on  March  3,  1943,  the  plaintiff  filed  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  a  claim  for  re- 
fund on  Treasury  Department  Form  843  demand- 
ing recovery  of  the  sum  of  $1,327.19,  income  tax 
erroneously  and  illegally  overpaid  for  the  calendar 
year  1930  by  reason  of  plaintiff's  having  included 
in  gross  income  for  that  year  said  sum  of  $5,875.00. 
That  thereafter,  by  registered  letter  dated  Decem- 
ber 23,  1948,  the  Commissioner  of  Internal  Reve- 
nue advised  plaintiff,  pursuant  to  section  3772(a) 
(2)  of  the  Internal  Revenue  Code  (Title  26,  U.  S. 
C,  section  3772(a)(2))  that  his  claim  for  refund 
was  disallowed. 

XI. 

That  all  conditions  precedent  to  the  proper  in- 
stitution of  this  action  have  been  perfomied  or  have 
occurred. 

XII. 

Wherefore,  plaintiff  prays  judgment  in  the  sum 
of  $1,327.19,  together  with  statutory  interest  thereon 
from  the  date  of  overpayment. 
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Count  Two 

I. 

That  plaintiff  is  an  individual  all  times  herein 
mentioned  residing  in  the  City  of  Los  Angeles, 
State  of  California,  and  in  the  Southern  District 
(^f  California,  Central  Division. 

II. 

That  the  Internal  Revenue  (Income)  Taxes  in 
the  amount  of  $5,791.85  sought  to  be  recovered 
herein  were  paid  in  quarterly  installments  on  March 
15,  June  15,  September  15  and  December  15  in  the 
year  1941  to  Nat  Rogan,  an  officer  of  the  Govern- 
ment of  the  United  States,  the  duly  appointed  and 
acting  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  Distnct  of  California.  That  Nat  Rogan 
is  not  now  and  has  not  since  June  30,  1943,  been 
acting  in  the  capacity  of  Collector  of  Internal  Reve- 
luie  for  said  Sixth  Internal  Revenue  Collection  Dis- 
trict of  California. 

III. 

That  jurisdiction  of  this  court  over  the  matters 
herein  related  exists  [5]  by  virtue  of  United  States 
Code,  Title  28,  Section  134(). 

IV. 

Th;it  at  all  times  herein  mentioned  ])laintiff  and 
his  wife,  Annastatia  St.  Clair,  were  the  equal  co- 
owners  of  300  shares  of  the  common  capital  stock 
of  the  St.  Clair  Estate  Company,  a  California  cor- 
j)oration. 
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y. 

That  on  or  about  December  23,  1938,  said  St. 
Clair  Estate  Company  adopted  a  plan  of  comi:)lete 
liquidation  and  dissolution.  Thereafter,  and  on 
JamiSLTj  10,  1939,  pursuant  to  petition  of  one  of 
the  shareholders  of  said  corporation,  the  Superior 
Court  in  and  for  Kern  County,  California,  assumed 
jurisdiction  over  the  affairs  of  said  corporation  to 
supervise  the  winding  up  of  said  corporation,  the 
distribution  of  its  assets  in  final  and  complete 
liquidation,  and  the  dissolution  thereof  according  to 
said  plan.  That  pursuant  to  said  plan  of  complete 
liquidation  and  the  applicable  law  of  the  State  of 
California  relating  thereto,  the  officers  of  said  cor- 
poration filed  with  the  Secretary  of  State  for  Cali- 
fornia a  certificate  of  election  to  wind  up  and 
dissolve  said  corporation. 

VI. 

That  at  all  times  herein  mentioned  said  St.  Clair 
Estate  Company  has  remained  under  the  jurisdic- 
tion of  said  Superior  Court  in  and  for  Kern  County, 
California,  which  court  has  continued  to  supervise 
the  winding  uj)  and  dissolution  of  said  corporation 
under  and  pursuant  to  the  laws  of  the  State  of  Cali- 
fornia. 

VII. 

That  during  the  calendar  year  1940  the  St.  Clair 
Estate  Company  distributed  to  its  shareholders, 
pursuant  to  said  plan  of  complete  liquidation 
adopted  December  23,  1938,  and  in  obedience  to 
orders  of   said   Superior  Court   in   and   for   Kern 
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County,  tlie  sum  of  $26,000.00.  That  plaintiff,  as 
shareholder,  received  as  his  share  of  said  distribu- 
tion the  sum  of  $3,250.00. 

VIII. 

That  the  Commissioner  of  Internal  Revenue 
thereafter  issued  a  statutory  notice  of  deficiency  ad- 
dressed to  the  St.  Clair  Estate  Company  asserting 
a  deficiency  of  personal  holding  company  surtax 
against  said  corporation  for  the  calendar  year  1940 
on  the  ground  that  the  distributions  made  by  it 
during  the  year  1940  [6]  constituted  distributions 
in  liquidation  which  did  not  qualify  it  for  a  divi- 
dend paid  credit  because  entirely  paid  out  of  capi- 
tal. That  an  appeal  was  taken  from  said  notice  of 
deficiency  to  the  United  States  Tax  Court  which 
held  (Docket  No.  109162,  9  T.C.  392)  that  said  cor- 
poration was  entitled  to  a  dividend  paid  credit  for 
said  distributions  made  in  the  calendar  year  1940 
by  virtue  of  Section  27(g)  Internal  Revenue  Code 
(26  U.  S.  C.  Sec.  27(g))  entitled  "Distribution  in 
T.iquidation."  That  thereafter  the  Connnissioner  of 
Internal  Revenue  took  an  appeal  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  advei*se  de- 
cision of  said  Tax  Court  of  the  Ignited  States,  but 
he  thereafter  dismissed  said  appeal  on  November  3, 
1948. 

IX. 

That  within  the  time  required  by  law  plaintiff 
prepaicd  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia his  s('])arate  Federal  income  tax  return  for 
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the  year  1940  on  Treasury  Department  Form  1040. 
That  the  gross  income  reported  thereon  was  in  the 
amomit  of  $38,442.87;  the  total  deductions  in  the 
amount  of  $8,968.41;  the  net  income  in  the  amount 
of  $29,474.46,  and  the  total  income  and  defense 
taxes  in  the  amount  of  $5,791.85.  That  plaintiff 
erroneously  and  illegally  included  within  his  gross 
income  reported  as  aforesaid  the  sum  of  $3,250.00 
constituting  the  amount  received  by  him  during 
the  calendar  year  1940  as  his  share  of  the  distribu- 
tion made  by  the  St.  Clair  Estate  Company  pur- 
suant to  said  plan  of  complete  liquidation  as  set 
forth  hereinabove  in  paragraph  VII.  That  no  por- 
tion of  said  $3,250.00  constituted  income  or  gain 
taxable  to  plaintiff. 

X. 
That  thereafter  and  within  the  time  required  by 
law,  plaintiff  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia a  claim  for  refund  on  Treasury  Department 
Form  843,  demanding  recovery  of  the  sum  of 
$1,189.91  income  and  defense  tax  erroneously  and 
illegally  oA^erpaid  for  the  calendar  year  1940  by 
reason  of  plaintiff's  having  included  in  gross  in- 
come for  that  3^ear  said  sum  of  $3,250.00.  That 
thereafter,  by  registered  letter  dated  December  23, 
1948,  the  Commissioner  of  Internal  Revenue  ad- 
vised plaintiff*,  pursuant  to  Section  3722(a)(2)  of 
the  Internal  Revenue  Code  (Title  26  U.S.C.  Sec. 
3772(a)(2))  that  his  claim  for  refund  was  disal- 
lowed. 
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XL 

That  all  conditions  precedent  to  the  proper  in- 
stitution of  this  action  have  been  i)erfomied  or  have 
occurred. 

XII. 

Wherefore,  plaintiff  prays  judgment  in  tlie  sum 
of  $1,189.91,  together  with  statutory  interest  thereon 
from  the  date  of  overpayment. 

Dated  this  4th  day  of  March,  1949. 

/s/  THOMAS  R.  DEMPSEY, 

/s/  WELLMAN  P.  THAYER, 

/s/  ARTHUR  H.  DEIBERT, 

/s/  WILLIAM  L.  KUMLER, 

/s/  H.  B.  THOMPSON. 

State  of  California, 
County  of  Los  Angeles — ss. 

L.  P.  St.  Clair,  being  first  duly  swoni,  deposes 
and  says:  That  he  is  the  plaintiff  named  in  the 
foregoing  complaint ;  that  he  has  read  the  said  com- 
plaint and  knows  the  contents  thereof  and  that  the 
same  is  true  of  his  own  knowledge,  except  the  mat- 
ters which  are  therein  stated  to  be  upon  informa- 
tion and  belief,  and  that  as  to  those  matters  he  be- 
lieves it  to  be  time. 

/s/  L.  P.  ST.  CLAIR. 
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Subscribed  and  sworn  to  before  me  this  4th  day 
of  March,  1949. 

[Seal]        /s/  MELBA  S.  DEEMING, 

Notary  Public  in  and  for 
Said  County  and  State. 

[Endorsed] :     Filed  May  20,  1949.  [8] 


[Title  of  District  Court  and  Cause.] 
No.  9711-Y  Civil 

ANSWER 

Comes  now  the  defendant,  above-named,  and  in 
answer  to  plaintiff's  complaint,  admits,  denies  and 
alleges : 

Count  One 
I. 
Admits  the  allegations  contained  in  paragraph 

I  thereof. 

II. 
Admits  the  allegations  contained  in  paragraph 

II  thereof. 

III. 
Admits  the  allegations  contained  in  paragraph 

III  thereof. 

IV. 
Admits  the  allegations  contained  in  paragraph 

IV  thereof. 

V. 

The   allegations   contained   in   paragraph    V    of 

Count  One  of  the  complaint  are  denied  except  it  is 

admitted  that  on  December  22,  1938,  Cora  St.  Clair, 

beneficial  owner  of  one-fourth  of  the  stock  of  the 
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St.  Clair  Estate  Company,  commenced  an  action  for 
tlie  dissolution  of  the  St.  Clair  Estate  Company  and 
for  [9]  an  acooimting;  that  on  December  23,  1938, 
the  directors  of  the  St.  Clair  Estate  Company 
adopted  resolutions  providing  for  the  winding  up  of 
the  affairs  of  that  company  and  its  voluntary  dis- 
solution; that  on  January  10,  1939,  Cora  St.  Clair 
instituted  an  action  in  the  Superior  Court  in  and 
for  Kern  County,  California,  in  which  she  asked  for 
court  supervision  of  the  winding  up  of  the  affairs 
of  the  St.  Clair  Estate  Company ;  and  that  that  court 
entered  an  order  that  no  distribution  should  be  made 
of  the  assets  or  property  of  the  St.  Clair  Estate 
Company,  other  than  in  the  ordinary  course  of  busi- 
ness, except  by  order  of  the  court. 

VI. 

The  allegations  contained  in  paragraph  VI  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  at  all  times  material  herein  the  St. 
Clair  Estate  Company  remained  under  the  jurisdic- 
tion of  the  Superior  Court  in  and  for  Kern  County, 
California. 

VII. 

The  allegations  contained  in  paragraph  VII  of 
count  (Hie  of  the  complaint  are  denied  execpt  it  is 
admitted  that  during  the  calendar  year  1939  tlie 
St.  Clair  Estate  Comi)any  distributed  to  its  share- 
holdcTs.  in  obedience  to  the  orders  of  the  Superior 
Court  in  and  for  Kern  County,  California,  the  sum 
of  $47,()()().()(),  and  tliat  ])laintiff,  as  shareholder,  re- 
ceived as  bis  ])oi-tion  tliereof  the  sum  of  $5,875.00. 
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VIII. 

The  allegations  contained  in  paragraph  VIII  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  the  Commissioner  of  Internal  Rev- 
enue thereafter  issued  a  statutory  notice  of  defi- 
ciency addressed  to  the  St.  Clair  Estate  Company 
asserting  a  deficiency  of  personal  holding  company 
surtax  against  said  corporation  for  the  calendar 
year  1939  on  the  ground  that  the  distributions  made 
by  it  during  the  year  1939  constituted  distributions 
in  complete  liquidation  of  said  corporation  which 
did  not  qualify  it  for  a  dividend  paid  credit  because 
entirely  paid  out  of  capital.  That  an  appeal  was 
taken  from  said  notice  of  deficiency  to  the  United 
States  Tax  Court  which  held  (St.  Clair  Estate  Com- 
pany V.  Commissioner,  Docket  No.  109162,  9  T.  C. 
392)  that  said  corporation  was  entitled  to  a  divi- 
dend paid  credit  for  said  distributions  made  in  the 
calendar  year  1939.  [10]  Tluit  thereafter  the  Com- 
missioner of  Internal  Revenue  took  an  appeal  to 
the  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  adverse  decisions  of  said  Tax  Court  of  the 
United  States,  but  he  thereafter  dismissed  said  ap- 
peal on  November  3,  1948. 

IX. 

The  allegations  contained  in  paragraph  IX  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  within  the  time  required  by  law  plain- 
tiff prepared  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
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fornia  his  separate  federal  income  tax  return  for 
the  yeai'  1939  on  Treasury  Department  Form  1040. 
That  the  gross  income  reported  thereon  was  in  the 
amount  of  $41,218.43.  The  total  deductions  were  in 
tlie  amount  of  $9,291.25.  The  net  income  was  in  the 
amount  of  $31,927.18,  and  the  total  tax  was  in  the 
amount  of  $4,299.75. 

X. 

The  allegations  contained  in  paragraph  X  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  on  March  6,  1943,  the  i)laintiff  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  a  claim  for  refund 
of  $1,327.19  paid  as  income  tax  for  the  calendar  year 
1939;  that  by  registered  letter  dated  December  23, 
1948,  the  Commissioner  of  Internal  Revenue  ad- 
vised plaintiff  that  his  claim  for  refund  was  disal- 
lowed. 

XI. 

The  allegations  contained  in  paragraph  XI  of 
count  one  of  the  complaint  are  denied. 

Count  Two 

I. 

Admits  the  allegations  contained  in  paragraph 
I  thereof. 

11. 
Admits  the   allegations   contained   in   paragrai)li 
IT   thereof. 

III. 
Admits   the   allegations   contained   in   paragrnpli 
III  Ihercof. 
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IV. 

Admits  the  allegations  contained  in  paragraph 
lY  thereof.  [11] 

V. 

The  allegations  contained  in  paragraph  V  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  on  December  22,  1938,  Cora  St.  Clair, 
beneficial  owner  of  one-fourth  of  the  stock  of  the 
St.  Clair  Estate  Company,  commenced  an  action  for 
the  dissolution  of  the  St.  Clair  Estate  Company  and 
for  an  accounting;  that  on  December  23,  1938,  the 
directors  of  the  St.  Clair  Estate  Company  adopted 
resolutions  i^ro^T-ding  for  the  winding  up  of  the 
affairs  of  that  company  and  its  voluntary  dissolu- 
tion ;  that  on  January  10,  1939,  Cora  St.  Clair  insti- 
tuted an  action  in  the  Superior  Court  in  and  for 
Kern  County,  California,  in  which  she  asked  for 
court  supervision  of  the  winding  up  of  the  affairs 
of  the  St.  Clair  Estate  Company;  and  that  that 
court  entered  an  order  that  no  distribution  should 
be  made  of  the  assets  or  property  of  the  St.  Clair 
Estate  Company,  other  than  in  the  ordinary  course 
of  business,  except  by  order  of  the  court. 

VI. 

The  allegations  contained  in  paragraph  VI  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  at  all  time  material  herein  the  St. 
Clair  Estate  Company  remained  under  the  jurisdic- 
tion of  the  Superior  Court  in  and  for  Kern  County, 
California. 
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VII. 

The  allegations  contained  in  paragraph  VII  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  during  the  calendar  year  1940  the  St. 
Clair  Estate  Company  distributed  to  its  sharehold- 
ers in  obedience  to  the  orders  of  the  Superior  Court 
in  and  for  Kern  County,  California,  the  sum  of 
$26,000.00,  and  that  plaintiff,  as  shareholder,  re- 
ceived as  his  portion  thereof  the  sum  of  $3,250.00. 

VIII. 

The  allegations  contained  in  paragraph  VIII  of 
the  second  count  of  the  complaint  are  denied  except 
it  is  admitted  that  the  Commissioner  of  Internal 
Revenue  thereafter  issued  a  statutory  notice  of 
deficiency  addressed  to  the  St.  Clair  Estate  Com- 
pany asserting  a  deficiency  of  personal  holding  com- 
pany surtax  against  said  corporation  for  the  calen- 
dar year  1940  on  the  gromid  that  the  distributions 
made  by  it  during  the  year  1940  constituted  distri- 
butions in  [12]  liquidation  which  did  not  (jualify  it 
for  a  dividend  paid  credit  because  entirely  paid  out 
capital.  That  an  appeal  was  taken  from  said  notice 
of  deficiency  to  the  United  States  Tax  Court  which 
held  (Docket  No.  109162,  9  T.  C.  392)  that  said 
corporation  was  entitled  to  a  dividend  jxiid  credit 
for  said  distributions  made  in  the  calendar  year 
1940.  That  thereafter  the  Commissioner  of  Inter- 
nal Revcmic  took  an  app(>al  to  the  Court  of  Ap})eals 
for  the  Ninth  Circuit  from  the  adverse  decision  of 
said  Tax  Court  of  the  United  States,  but  he  there- 
after dismissed  said  appeal  on  November  3,  1948. 
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IX. 

The  allegations  contained  in  paragraph  IX  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  within  the  time  required  by  law  plain- 
tiff prepared  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia his  separate  federal  income  tax  return  for 
the  year  1940  on  Treasury  Department  form  1040. 
That  the  gross  income  reported  thereon  was  in  the 
amount  of  $38,442.87.  The  total  deductions  were  in 
the  amount  of  $8,968.41.  The  net  income  was  in  the 
amount  of  $29,474.46,  and  the  total  income  and  de- 
fense taxes  in  the  amount  of  $5,791.85. 

X. 

The  allegations  contained  in  paragraph  X  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  on  March  6,  1943,  plaintiff  filed  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  a  claim  for  refund 
of  the  sum  of  $1,189.91  paid  as  income  and  defense 
tax  for  the  calendar  year  1940,  and  that  by  regis- 
tered letter  dated  December  23,  1948,  the  Commis- 
sioner of  Internal  Revenue  advised  plaintiff  that 
his  claim  for  refund  was  disallowed. 

XI. 

The  allegations  contained  in  paragraph  XI  of 
count  two  of  the  complaint  are  denied. 

Wherefore,  having  fully  answered,  defendant 
prays  for  judgment  dismissing  the  complaint,   to- 
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gether  \\\\\\  costs  and  disbursements  of  this  action. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL,  and 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attys. 

EUGENE  HARPOLE, 
Special  Attorney,  Bureau 
of  Internal   Revenue. 

By/s/  EDWARD  R.  ^McHALE, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :    Fjled  September  21,  1949.  [13] 
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No.  9711-Y  Civil 

MOTION  AND  ORDER  TO  CONSOLIDATE 
FOR  TRIAL 

Plaintiff,  L.  P.  St.  Clair,  by  his  attorney,  H.  B. 
Thompson,  moves  that  this  cause  be  consolidated  for 
trial  with  case  number  9712-Y,  entitled  Annastatia 
St.  Clair,  PLaintiff  vs.  United  States  of  America, 
Defendant,  now  ])ondin,tJ:  in  tliis  Court,  on  the 
ground  tliat  the  facts  and  issue  of  law  hero  in- 
volved are  tlio  same  as  in  that  case. 
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Defendant,  United  States  of  America,  joins  in 
this  motion. 

DEMPSEY,  THAYEE, 

DEIBERT  &  KUMLER, 

By/s/  H.  B.  THOMPSON, 

Attorney  for  Plaintiff. 

ERNEST  TOLIN, 

United   States   Attorney, 

E.  H.  MITCHELL, 

Assistant  U.  S.  Attorney, 

EDWARD  R.   McHALE, 

Assistant  U.  S.  Attorney, 

EUGENE  HARPOLE, 

JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau 
of  Internal  Revenue. 

By  /s/  JAMES  D.  PETTUS, 

Attorneys  for  United   States 
of  America,  Defendant. 

It  Is  So  Ordered: 

/s/  LEON  R.  YANKWICH, 
Judge. 

[Endorsed] :     Filed  March  28,  1950.  [15] 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  9711-Y 

Honorable  Leon  R.  Yankwich,  Judge. 

L.  P.  ST.  CLAIR, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MEMORANDUM  DECISION 

The  above-entitled  cause,  heretofore  tried,  argued 
and  submitted,  is  now  decided  as  follows: 

Judgment  will  be  for  the  defendant  that  plaintiff 
take  nothing  by  the  Complaint.  Costs  to  the  de- 
fendant. 

Comment 

I  am  of  the  view  that  the  Commissioner  of  Inter- 
nal Revenue  correctly  interpreted  the  payments 
made  to  the  plaintiff  by  the  St.  Clair  Estate  Com- 
pany in  1939  and  1940  as  dividends  payable  at 
oi'dinary  rates,  and  not  as  partial  distributions  in 
liquidation. 

The  question  is  ])urely  one  of  fact,  to  be  deter- 
mined fi-oiii  an  examination  of  the  undisputed  rec- 
ord and  facts  in  the  case.  Whatever  conflicting  at- 
titudes the  Commissioner  took  before  the  tax  court 
regaiding  tlie  luiture  of  these  payments,  cannot  alter 
the  factual  situation  found  to  exist.  [16] 

'I'he  inij)(>rtant  fact  is  tliat  the  resolution  of  the 
dii'cctors   ol"   tlic   (•or))oiation,   datcMl    December   23, 
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1938,  proposing  a  liquidation  of  the  corporation, 
and.  the  meeting  of  the  shareholders  on  December 
23,  1938,  adopting  a  plan  of  liquidation,  were  stayed 
in  their  effect  by  the  institution  of  proceedings  by 
Cora  St.  Clair  and  the  injmiction  issued  on  Decem- 
ber 23,  1938. 

The  injunction  restrained  the  corporation  and 
directors  from  "altering,  removing,  disposing  of 
and  destroying  any  of  the  books,  records,  books  of 
account,  property  or  assets  of  the  St.  Clair  Corpo- 
ration." 

Pending  the  determination  of  this  lawsuit,  neither 
the  corporation  nor  its  directors  could  take  any  ac- 
tion towards  such  disposition  of  the  property  as  a 
"winding  up"  would  require.  The  subsequent  insti- 
tution by  the  corporation  of  an  action  in  the  same 
Superior  Court  seeking  the  court's  assistance  in 
winding  up  the  affairs  of  the  corporation  were  of 
no  effect  as  a  liquidation.  The  sister's  lawsuit  tied 
up  the  corpus  of  the  estate  until  the  rights  of  the 
three  members  of  the  family  were  adjudicated.  And 
the  Superior  Court  in  the  "dissolution  action"  (if 
we  may  call  it  such),  could  not  proceed  with  any 
pattern  of  liquidation  of  the  corpus  of  the  estate 
until  those  rights  were  determined.  At  most,  it 
could,  and  did  allow,  the  income  to  be  distributed 
to  the  shareholders,  in  so  far  as  it  was  not  affected 
by  the  ultimate  outcome  of  the  suit  of  Cora  St. 
Clair.  The  only  orders  of  distribution  which  the 
Court  made  were  orders  distributing  current  earn- 
ings, which  were  designated  as  such  in  every 
instance. 
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Illustrative  is  the  Order  of  April  28,  1939,  (Ex- 
hibit E,  page  2),  which  recites  that  the  order  sought 
is  an  order  authorizing  and  directing  the  St.  Clair 
Estate  Co.  to  pay  to  its  stockholders  the  total  sum 
of  $24,000.00  which  [17]  is  to  be  charged  ''against 
said  stockholders'  accounts  on  the  books  of  the  St. 
Clair  Estate." 

On  June  4,  1940,  payments  were  ordered  made 
"out  of  earnings  of  1940."  Similar  phrasing  ap- 
pears in  the  orders  of  October  3,  1940,  and  October 
26,  1940.  On  October  13,  1939,  the  Court,  in  the 
dissolution  proceeding,  entered  an  order  signifi- 
cantly entitled  "Order  Construing  Order  of  Distri- 
bution of  April  28,  1939,"  in  which  it  was  stated: 
"It  is  hereby  ordered  that  the  order  of  distribution 
heretofore  made  herein  on  the  28th  day  of  April, 
1939,  is  hereby  construed  to  be  a  distribution  and 
pa\Tnent  of  the  sum  of  Twenty-four  Thousand  Dol- 
lars ($24,000.00),  Six  Thousand  Dollars  ($6,000.00) 
to  each  stockholder,  from  the  income  of  St.  Clair 
Estate  Company,  rather  than  from  its  capital  as- 
sets." Following  this  interpretative  order,  the 
order  of  December  26,  1939,  uses  this  language: 
"That  the  Board  of  Directors  of  St.  Clair  Estate 
Company  and  said  St.  Clair  Estate  Company  be  and 
they  are  hereby  authorized  and  directed  to  declare 
and  ])ay  to  tlie  stockholders  of  St.  Clair  Estate 
Company  as  dividends,  in  tlie  calendar  year  1939, 
amounts  up  to  the  net  earnings  of  said  corporation 
for  tlie  year  1939  and  any  tempoi-ary  restraining 
order  m-  injunction  pr()hil)iting  such  action  may  be 
accordingly  modified  to  permit  such  action." 
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At  these  various  hearings,  the  vakie  of  the  assets 
of  the  corporation  was  stated  at  around  a  quarter 
million  dollars  and  the  Minutes  so  recited.  (Exhibit 
E,  page  1)  It  may  be  conceded  that  the  name  given 
to  a  payment  is  not  conclusive.  But  here  we  have 
the  same  court  in  which  the  two  i)roceedings  are 
pending  proceeding  to  make  payments  in  a  'Svind- 
ing-up"  proceeding,  knowing  full  well  that  the 
corpus  of  the  estate  cannot  be  distributed  until  the 
suit  [18]  of  one  of  the  three  members  of  the  family 
is  decided  by  final  judgment — a  suit  in  which  the 
corporation  which  seeks  to  have  its  affairs  wound 
up  has  been  enjoined  from  disposing  of  the  corpus 
of  the  estate.  And  the  Court  recognized  the  binding 
effect  of  the  injunction  by  modifying  it  to  the  ex- 
tent of  permitting  the  payment  of  i)rofits  only. 
Eightly.  For,  under  the  circumstances,  the  Court 
was  required  not  only  by  its  own  injunctive  order, 
but  by  the  dictates  of  ordinary  judicial  prudence, 
to  see  that  the  corpus  of  the  Estate  was  not  touched. 
So  that,  whatever  distribution  was  made  of  moneys 
earned  by  the  Estate,  and  only  after  the  litigation 
between  the  three  stockholders  was  finally  settled 
would  the  Court  determine  and  apjjrove  the  manner 
of  liquidation  and  order  it  carried  into  effect. 

At  times,  of  course,  if  the  money  distributed  ac- 
tually bears  a  significant  relation  to  the  body  of  the 
Estate,  an  intention  to  make  a  distribution  chemin 
faisant  (as  they  go  along),  as  the  French  say,  might 
be  inferred.  This  is  what  the  courts  call  "a  step  in 
the  process  of  complete  litigation."  (Cf.  Letts  v. 
Commissioner,  1936,  C.  A.  9,  84  F(2)  760;  Florence 
M.  Quinn,  1937,  35  T.  A.  412.)     But  the  few  thou- 
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said  dollars  distri])utcd  here  were  so  insignificant 
wlien  com])ared  with  the  value  of  the  Estate,  and 
were  so  plainly  earmarked  as  derived  from  and 
limited  to  the  current  profits,  that  a  conclusion  that 
they  were  intended  as  a  partial  liquidation  would 
be  unrealistic.  (See,  Mertens,  Law  of  Federal  In- 
come Taxation,  Sec.  9.83;  Tootle  v.  Commissioner, 
1932,  C.  A.  8,  58  F(2)  576;  Holmby  Corp.  v.  Com- 
missioner, 1936,  C.  A.  9,  83  F(2)  548;  Jones  v. 
Dawson,  1945,  C.  A.  10,  118  F(2)  87.)  We  would 
be  giving  effect  as  fact  to  what  may  be  clearly  an 
afterthought  to  obtain  an  advantage  which  did  not 
occur  at  the  time.  In  all  tax  [19]  matters,  the  acts 
of  the  parties  at  the  time  when  their  possible  effect 
upon  taxability  was  not  uppermost  in  their  minds 
speak  more  eloquently  than  subsequent  attempts  to 
l^lace  their  action  in  a  different  light  in  order  to 
achieve  a  certain  tax  result.  (See,  Pacific  Mag- 
nesium Inc.  V.  Westover,  1949,  D.  C.  Cal.,  86  F. 
Supp.  644,  649.) 

It  follows  that  the  Commissioner  was  riulit  in  his 
determination. 

Hence  the  ruling  above  made. 

As  all  the  facts  are  covered  by  stipulations,  they 
may  stand  as  the  Court's  Findings,  and  only  Con- 
clusions of  Law  and  Judgment  need  be  prepared  by 
counsel  Tor  the  defendant,  unless  both  coimsel  pre- 
fer to  i)repare  formal  Findings. 

Dated  this  15th  day  of  May,  1950. 

/s/  LEON  R.  YANKWICH, 

Judge. 

[Endoised] :     Filed  May  15,  1950  [20] 
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[Title  of  District  Court  and  Cause.] 
No.  9711-Y  Civil 

CONCLUSIONS  OF  LAW 

The  above-entitled,  case  came  on  regularly  for 
trial  on  May  8,  1950,  before  the  Court  sitting  with- 
out a  jur}^;  plaintiff  appearing  by  his  attorney, 
Dempsey,  Thayer,  Deibert  and  Kumler  and  H.  Ben 
Thompson,  Esquire,  and  the  defendant  appearing 
b}^  Ernest  A.  Tolin,  United  States  Attorney  for  the 
Southern  District  of  California,  and  Edward  R. 
McHale,  Assistant  United  States  Attorney  for  said 
district ;  and  evidence  documentary  and  stipulations 
of  facts  having  been  received,  and  briefs  having 
been  filed  by  both  parties;  and  oral  argument  hav- 
ing been  made  by  both  parties  and  the  Court  having 
fully  considered  the  same  from  the  facts  the  Court 
concludes : 

I. 

The  question  whether  the  payments  made  by  the 
St.  Clair  Estate  Company  to  the  i)laintiff  during 
the  calendar  years  1939  and  1940  were  ordinary 
dividends  or  dividends  in  complete  or  partial  liqui- 
dation is  purely  one  of  fact.  [21] 

11. 

The  pa\Tnents  made  during  the  calendar  years 
1939  and  1940  by  the  St.  Clair  Estate  Company  to 
the  plaintiff  were  dividends  taxable  at  ordinary 
rates. 

III. 

The  distributions  to  the  plaintiff  which  the  Su- 
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perior  Court  of  Kern  County,  California,  ordered 
(lining-  tlic  years  1939  and  1940  were  of  current 
earnings  only. 

IV. 

The  corpus  of  the  St.  Clair  Estate  Co]n])any  could 
not  have  been  distributed  and  was  not  distributed 
until  the  judgment  in  the  action  brought  by  Cora  St. 
Clair  for  an  accounting  of  the  assets  of  the  St. 
Clair  Estate  Company  became  final  on  January  18, 
1945. 

V. 

The  plaintiff  has  not  overcome  the  burden  of 
showing  that  the  Commissioner's  determination  that 
the  payments  made  by  the  St.  Clair  Estate  Company 
to  plaintiff  in  1939  and  1940  were  dividends  taxable 
at  ordinary  rates  and  not  distributions  either  in 
partial  or  complete  liquidation  was  erroneous. 

VI. 

The  defendant  is  entitled  to  judgment  that  the 
plaintiff  take  nothing  and  for  its  costs. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Approved  as  to  form,  as  required  by  Rule  7(a). 
Dated:     July  28,  1950. 

DEMPSEY,  ^PHAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.   B.  TIlOiMPSON, 

Attorneys  for  Plaintiff. 

[Kiuh.rscd]:      Filed  July  2S,  19r)0.  [22] 
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In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Division 

No.  9711-Y  Civil 

L.  P.  ST.  CLAIR, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above-entitled  case  came  on  regularly  for 
trial  on  May  8,  1950,  before  the  Court,  sitting  with- 
out a  jury;  plamtiff  appearing  by  his  attorney, 
Dempsey,  Thayer,  Deibert  and  Kumler  and  H.  Ben 
Thompson,  Esquire,  and  the  defendant  appearing 
by  Ernest  A.  Tolin,  United  States  Attorney  for  the 
Southern  District  of  California,  and  Edward  R. 
McHale,  Assistant  United  States  Attorney  for  said 
district.  Evidence  documentary  was  received  and 
the  cause  was  thereupon  submitted  to  the  Court 
upon  two  stipulations  of  facts  signed  by  attorneys 
for  the  parties  hereto.  Briefs  were  filed  on  behalf 
of  the  parties  hereto.  Thereafter,  the  Court,  having 
fully  considered  the  facts  and  the  briefs  and  being 
fully  advised  in  the  premises,  ordered  preparation 
of  the  Conclusions  of  Law  and  Judgment. 

Wherefore,  by  reason  of  law  and  the  evidence  and 
the  stipulations  of  facts  and  Conclusions  of  Law  of 
the  Court  which  have  been  filed  and  the  premises 
aforesaid,  [23] 
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It  Is  Ordered,  Adjudged  and  Decreed  and  this 
does  order,  adjudge  and  decree  that  the  plamtiff 
take  nothing,  and  that  the  defendant  have  and  re- 
cover of  and  from  the  plaintiff  its  costs  in  this  be- 
half ex]iended,  hereby  taxed  in  the  sum  of  $20.00. 

Dated  this  28th  day  of  July,  1950. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Approved  as  to  form,  as  required  by  Rule  7(a). 
Dated:     July  28,  1950. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorneys  for  Plaintiff. 

Judgment  entered  July  31,  1950.  [24] 
[Endorsed]  :     Filed  July  28,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

Civil  No.  9712-Y 

ANNASTATIA  ST.   CLAIR, 

Plaintiff, 

vs. 


UNITED  STATES  OF  AMERICA 


Defendant. 

COMPLAINT  TO  RECOVER  PERSONAL  IN- 
COME TAXES  ILLEGALLY  ASSESSED 
AND  COLLECTED 

Annastatia  St.  Clair,  plaintiff  herein,  complains 
of  the  United  States  of  America,  a  Sovereign 
Power,  defendant,  and  for  cause  of  action  alleges: 

Count  One 

I. 

That  plaintiff  is  an  individual  who  at  all  times 
herein  mentioned  resided  in  the  City  of  Los  Angeles, 
State  of  California  and  in  the  Southern  District  of 
California,  Central  Division. 

II. 

That  the  Internal  Revenue  (Income)  Taxes 
sought  to  be  recovered  herein  were  paid  in  quar- 
terly installments  on  the  15th  day  of  March,  June, 
September  and  December,  1940,  and  the  total  amount 
of  said  tax  paid  was  $3,941.35.  Said  taxes  were  paid 
to  Nat  Rogan,  an  officer  of  the  Government  of  the 
United  States,  the  duly  appointed  and  actmg  Col- 
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lector  of  Internal  Revenue  for  the  Sixth  Collection 
District  of  California.  That  Nat  Rogan  is  not  now 
and  has  not  since  June  30,  1943,  been  acting  in  the 
ca})aeity  of  Collector  of  Internal  Revenue  for  said 
Sixth  Internal  Revenue  Collection  District  of  Cali- 
fornia. 

III. 
That  jurisdiction  of  this  court  o\'er  the  matters 
herein   related   exists   by   -sirtue   of   United    States 
Code,  Title  28,  Section  1346. 

IV. 

That  at  all  times  herein  mentioned  plaintiff  and 
her  husband,  L.  P.  St.  Clair,  were  the  equal  co-own- 
ers of  300  shares  of  the  common  capital  stock  of  the 
St  Clair  Estate  Company,  a  California  corporation. 

V. 

That  on  or  about  December  23,  1938,  said  St.  (lair 
Estate  Company  adopted  a  plan  of  complete  liqui- 
dation and  dissolution.  That  thereafter  and  on 
January  10,  1939,  pursuant  to  petition  of  one  of  the 
shareholders  of  said  corporation,  the  Superior  Court 
in  and  for  Kern  County,  California,  as-sumed  juris- 
diction over  the  aifairs  of  said  corporation  to  super- 
vise the  winding  up  of  said  corporation,  the  distribu- 
tion of  its  assets  in  final  and  complete  liquidation 
and  the  dissolution  thereof  according  to  said  plan. 
That  ])nrsnant  to  said  p\i\n  of  complete  liquidation 
and  the  .•ipi)licahh'  hiw  of  Ww  Stati^  of  California 
relating  thcrettt,  the  offic(>rs  of  said  ('<(r])()rati(>n  filed 
with   the   S('cretai"\'   of   State    for   Calirornia    a    cvv- 
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tificate  of  election  to  wind  up  and  dissolve  said  cor- 
poration. 

VI. 

That  at  all  times  herein  mentioned  said  St.  Clair 
Estate  Company  has  remained  under  the  jurisdic- 
tion of  said  Superior  Court  in  and  for  Kern  County, 
California,  and  said  court  has  continued  to  super- 
vise the  winding  up  and  dissolution  of  said  corpora- 
tion under  and  pursuant  to  the  laws  of  the  State  of 
California. 

VII. 

That  during  the  calendar  year  1939  the  St.  Clair 
Estate  Company  distributed  to  its  shareholders, 
pursuant  to  said  plan  of  complete  liquidation 
adopted  December  23,  1938,  and  in  obedience  to  or- 
ders of  said  Superior  Court  in  and  for  Kern  County, 
the  sum  of  $47,000.00.  That  plaintiff,  as  shareholder, 
received  as  her  portion  of  said  distribution  the  sum 
of  $5,875.00.  [27] 

VIII. 

That  the  Commissioner  of  Internal  Revenue  there- 
after issued  a  statutory  notice  of  deficiency  ad- 
dressed to  the  St.  Clair  Estate  Company  asserting  a 
deficiency  of  personal  holding  company  surtax 
against  said  corporation  for  the  calendar  year  1939 
on  the  ground  that  the  distributions  made  by  it 
during  the  year  1939  constituted  distributions  in 
complete  liquidation  of  said  corporation  which  did 
not  qualify  it  for  a  dividend  paid  credit  ])ecause 
entirely  paid  out  of  capital.  That  an  ajjpeal  was 
taken  from  said  notice  of  deficiency  to  the  United 
States  Tax  Court  which  held  (St.  Clair  Estate  Com- 
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\n\\\y  V.  rommissioner,  Docket  No.  109162,  9  T.C. 
392)  that  said  corporation  was  entitled  to  a  dividend 
paid  credit  for  said  distribntions  made  in  the  calen- 
dar year  1939  by  virtue  of  Section  27(g)  Internal 
Revenue  Code  (26  U.S.C.  Section  27(g))  entitled 
"Distributions  in  Liquidation."  That  thereafter  the 
Commissioner  of  Internal  Revenue  took  an  appeal 
to  the  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  adverse  decision  of  said  Tax  Court  of  the  United 
States,  but  he  thereafter  dismissed  said  appeal  on 
November  3,  1948. 

IX. 
That  within  the  time  required  by  law  plaintiff  pre- 
pared and  filed  with  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  Collection  District  of  California 
her  separate  Federal  income  tax  return  for  the  year 
1939  on  Treasury  Department  Form  1040.  That  the 
gross  income  reported  thereon  was  in  the  amount 
of  $39,660.15.  The  total  deductions  were  in  the 
amount  of  $9,291.25.  The  net  income  was  in  the 
amount  of  $30,368.90,  and  the  total  tax  was  in  the 
amount  of  $3,941.35.  That  plaintiff  erroneously  and 
illegally  included  within  her  gross  income  reported 
as  aforesaid  the  sum  of  $5,875.00,  constituting  the 
amoTuit  received  by  her  during  the  calendar  year 
1939  as  her  share  of  the  distribution  made  by  the 
St.  Clair  Estate  Company  pursuant  to  said  plan  of 
com})lete  liquidation  hereinabove  mentioned  in  parn- 
gra])h  \MT.  That  no  portion  of  said  $5,875.00  con- 
stituted income  or  gain  taxable  1o  ])lain1irf  in  tliat 
or  anv  (>th(M*  vear. 
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X. 

That  thereafter  and  within  the  time  required  by 
law,  to  wit,  on  March  3,  1943,  the  plaintiff  filed  with 
the  Collector  of  Internal  Revenue  for  the  Sixth  [28] 
Collection  District  of  California  a  claim  for  refund 
on  Treasury  Department  Form  843  demanding  re- 
covery of  the  sum  of  $1,296.13,  income  tax  errone- 
ously and  illegally  overpaid  for  the  calendar  year 
1930  by  reason  of  plaintiff 's  having  included  in  gross 
income  for  that  year  said  sum  of  $5,875.00.  That 
thereafter,  by  registered  letter  dated  December  23, 
1948,  the  Commissioner  of  Internal  Revenue  advised 
plaintiff,  pursuant  to  section  3772(a)(2)  of  the  In- 
ternal Revenue  Code  (Title  26,  U.  S.  C,  section 
3772(a)(2))  that  her  claim  for  refund  was  disal- 
lowed. 

XI. 

That  all  conditions  precedent  to  the  proper  insti- 
tution of  this  action  have  been  performed  or  have 
occurred. 

XII. 

Wherefore,  plaintiff  prays  judgment  in  the  sum 
of  $1,296.13,  together  with  statutory  interest  thereon 
from  the  date  of  overpayment. 

Count  Two 

I. 

That  plaintiff  is  an  individual  all  times  herein 
mentioned  residing  in  the  City  of  Los  Angeles,  State 
of  California,  and  in  the  Southern  District  of  Cali- 
fornia, Central  Division. 
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II. 

That  the  Internal  Revenue  (Income)  Taxes  in  the 
ainuiiiit  of  $5,209.06  sought  to  be  recovered  herein 
were  paid  in  quarterly  installments  in  March  15, 
June  15,  September  15  and  December  15  in  the  year 
1941  to  Nat  Rogan,  an  officer  of  the  Government  of 
the  United  States,  the  duly  appointed  and  acting 
Collector  of  Internal  Revenue  for  the  Sixth  Col- 
lection District  of  California.  That  Nat  Rogan  is 
not  now  and  has  not  since  June  30,  1943,  been  acting 
in  the  capacity  of  Collector  of  Internal  Revenue  for 
said  Sixth  Internal  Revenue  Collection  District  of 
California. 

III. 

That  jurisdiction  of  this  court  over  the  matters 
herein  related  exists  by  virtue  of  United  States 
Code,  Title  28,  Section  1346.  [29] 

IV. 

That  at  all  times  herein  mentioned  plaintiff  and 
her  husband,  L.  P.  St.  Clair,  were  the  equal  co- 
owners  of  300  shares  of  the  common  cai)ital  stock 
of  the  St.  Clair  Estate  Company,  a  California  cor- 
poration. 

V. 

That  on  or  about  December  23, 1938,  said  St.  Clair 
Estate  Company  adopted  a  ])lan  of  complete  liqui- 
dation and  dissolution.  Thereafter,  and  on  January 
10,  1939,  pursuant  to  petition  of  one  of  the  share- 
holders of  said  corporation,  the  Superior  Coui't  in 
and  for  Kern  County,  California,  assumed  jurisdic- 
tion <>v(>r  the  affairs  of  said  corpoi'ation  to  sn])ei*vise 
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the  winding  up  of  said  corporation,  the  distribution 
of  its  assets  in  final  and  complete  liquidation,  and 
the  dissolution  thereof  according  to  said  plan.  That 
pursuant  to  said  plan  of  complete  liquidation  and 
the  applicable  law  of  the  State  of  California  relating 
thereto,  the  officers  of  said  corporation  filed  with 
the  Secretary  of  State  for  California  a  certificate 
of  election  to  wind  uj)  and  dissolve  said  corporation. 

VI. 

That  at  all  times  herein  mentioned  said  St.  Clair 
Estate  Company  has  remained  under  the  jurisdic- 
tion of  said  Superior  Court  in  and  for  Kern  County, 
California,  which  court  has  continued  to  supervise 
the  winding  up  and  dissolution  of  said  corporation 
mider  and  pursuant  to  the  laws  of  the  State  of 
California. 

VII. 

That  during  the  calendar  year  1940  the  St.  Clair 
Estate  Company  distributed  to  its  shareholders,  pur- 
suant to  said  plan  of  complete  liquidation  adopted 
December  23,  1938,  and  in  obedience  to  orders  of 
said  Superior  Court  in  and  for  Kern  County,  the 
sum  of  $26,000.00.  That  plaintiff,  as  shareholder, 
received  as  her  share  of  said  distribution  the  sum 
of  $3,250.00. 

VIII. 

That  the  Commissioner  of  Internal  Revenue  there- 
after issued  a  statutory  notice  of  deficiency  ad- 
dressed to  the  St.  Clair  Estate  Company  asserting 
a  deficiency  of  personal  holding  company  surtax 
against  said  corporation  for  the  calendar  year  1940 
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oil  tlic  ground  that  the  distributions  made  by  it 
during  the  year  1940  constituted  distributions  in 
liquidation  which  did  not  qualify  it  for  a  [30]  di\4- 
dend  [)aid  credit  because  entirely  paid  out  of  capital. 
That  an  appeal  was  taken  from  said  notice  of  de- 
ficiency to  the  United  States  Tax  Coui't  which  held 
(Docket  No.  109162,  9  T.  C.  392)  that  said  corpora- 
tion was  entitled  to  a  dividend  paid  credit  for  said 
distributions  made  in  the  calendar  year  1940  by 
virtue  of  Section  27(g)  Internal  Revenue  Code 
(26  U.  S.  C.  Sec.  27(g))  entitled  "Distributions  in 
Liquidation.''  That  thereafter  the  Commissioner  of 
Internal  Revenue  took  an  appeal  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  adverse 
decision  of  said  Tax  Court  of  the  United  States,  but 
he  thereafter  dismissed  said  appeal  on  November 
3,  1948. 

IX. 
That  within  the  time  required  by  law  ])laintiff 
pre])ared  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia her  separate*  Federal  income  tax  return  for 
the  year  1940  on  Treasury  Department  Form  1040. 
That  the  gross  income  re]X^rted  thereon  was  in  the 
amount  of  $36,884.59.  The  total  deductions  were  in 
the  amount  of  $8,9()8.40.  The  net  income  was  in  the 
amount  of  $27,916.19,  and  the  total  income  and  de- 
fense taxes  in  the  amount  of  $5,209.06.  That  plaintiff 
erroneously  and  illegally  included  within  her  gross 
in(")me  re))(»rte(l  as  n foresaid  tin*  sum  of  $3,250.00, 
(Mtnslitutiug  the  jnuouut  reeeived  by  her  during  the 
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calendar  year  1940  as  her  share  of  the  distribution 
made  by  the  St.  Clair  Estate  Company  pursuant  to 
said  i^lan  of  complete  liquidation  as  set  forth  here- 
inabove in  paragraph  VII.  That  no  portion  of  said 
$3,250.44  constituted  income  or  gain  taxable  to 
plaintiff. 

X. 
That  thereafter  and  within  the  time  required  by 
law,  plaintiff  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia a  claim  for  refund  on  Treasury  Department 
Form  843,  demanding  recovery  of  the  sum  of 
$1,138.49  income  and  defense  tax  erroneously  and 
illegally  overpaid  for  the  calendar  year  1940  by 
reason  of  plaintiff's  having  included  in  gross  income 
for  that  year  said  sum  of  $3,250.00.  That  thereafter, 
by  registered  letter  dated  December  23,  1948,  the 
Commissioner  of  Internal  Revenue  advised  plaintiff, 
pursuant  to  Section  3722(a)  (2)  of  the  Internal  Rev- 
enue Code  (Title  26,  U.  S.  C,  Sec.  3772(a)  (2))  that 
her  claim  for  refimd  was  disallowed.  [31] 

XI. 

That  all  conditions  precedent  to  the  proper  insti- 
tution of  this  action  have  been  performed  or  have 
occurred. 

XII. 

Wherefore,  plaintiff  prays  judgment  in  the  sum 
of  $1,138.49,  together  with  statutory  interest  thereon 
from  the  date  of  overpayment. 
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Dated  this  6th  day  of  May,  1949. 

/s/  THOMAS  R.  DEMPSEY, 
/s/  WELLMAN  P.  THAYER, 
/s/  ARTHUR  H.  DEIBERT, 
/s/  WILLIAM  L.  KUMLER, 
/s/  H.  B.  THOMPSON. 

State  of  California, 
County  of  Los  Angeles — ss. 

Annastatia  St.  Clair,  being  first  duly  sworn,  de- 
poses and  says:  That  she  is  the  plaintiff  named  in 
the  foregoing  complaint;  that  she  has  read  the  said 
complaint  and  knows  the  contents  thereof  and  that 
the  same  is  true  of  her  own  knowledge,  except  the 
matters  which  are  therein  stated  to  be  upon  infor- 
mation and  belief,  and  that  as  to  those  matters  she 
believes  it  to  be  true. 

/s/  ANNASTATIA  ST.  CLAIR. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  May,  1949. 

[Seal]        /s/  MELBA  S.  DEEMING, 

Notary  Public  in  and  for 
Said  County  and  State. 

[Endorsed]:  Filed  May  20,  1949.  [:^2] 
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[Title  of  District  Court  and  Cause.] 
No.  9712-Y  Civil 

ANSWER 

Comes  now  the  defendant,  above  named,  and  in 
answer  to  plaintiff's  complaint,  admits,  denies  and 
alleges : 

Count  One 

I. 

Admits  the  allegations  contained  in  paragraph  I 
thereof. 

11. 

Admits  the  allegations  contained  in  paragraph  II 
thereof. 

III. 

Admits  the  allegations  contained  in  paragraph  III 
thereof. 

IV. 

Admits  the  allegations  contained  in  paragraph  TV 
thereof. 

V. 

The  allegations  contained  in  paragraph  V  of  the 
first  count  of  the  complaint  are  denied  except  it  is 
admitted  that  on  December  22,  1938,  Cora  St.  Clair, 
beneficial  owner  of  one-forth  of  the  stock  of  the  St. 
Clair  Estate  Company,  commenced  an  action  for 
the  dissolution  of  the  St.  Clair  Estate  Company  [33] 
and  for  an  accounting;  that  on  December  23,  1938, 
the  directors  of  the  St.  Clair  Estate  Company 
adopted  resolutions  providing  for  the  winding  up 
of  the  aifairs  of  that  company  and  its  voluntarv 
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dissolution;  tliat  on  January  10,  1939,  Cora  St. 
Clair  instituted  an  action  in  the  Superior  Court  in 
and  for  Kern  County,  California,  in  which  she 
asked  for  court  sui)ervision  of  the  winding  up  of 
the  affairs  of  the  St.  Clair  Estate  Company;  and 
that  that  court  entered  an  order  that  no  distribution 
should  be  made  of  the  asset  or  property  of  the  St. 
Clair  Estate  Company,  other  than  in  the  ordinary 
course  of  business,  except  by  order  of  the  court. 

VI. 

The  allegations  contained  in  ])aragraph  YI  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  at  all  times  material  herein  the  St. 
Clair  Estate  Company  remained  under  the  juris- 
diction of  the  Superior  Court  in  and  for  Kern 
County,  California. 

VII. 

The  allegations  contained  in  paragraph  VII  of 
the  first  count  of  the  complaint  are  denied  exce]^t 
it  is  admitted  that  during  the  calendar  year  1939, 
the  St.  Clair  Estate  Company  distributed  to  its 
shareholders,  in  obedience  to  the  orders  of  the  Su- 
perior Court  in  and  for  Kern  County,  California, 
the  sum  of  $47,000.00,  and  that  plaintiff,  as  share- 
holder, received  as  her  portion  thereof  the  sum  of 
$5,875.00. 

VIII. 

The  allegations  contained  in  paragraph  VIII  of 
the  first  count  of  the  complaint  are  denied  except 
it  is  admitted  that  the  Commissioner  of  Internal 
Revenue  theroaftcn*  issued  a  statutory  notice  of  de- 
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ficiency  addressed  to  the  St.  Clair  Estate  Company 
asserting  a  deficiency  of  personal  holding  company 
surtax  against  said  corporation  for  the  calendar 
year  1939  on  the  ground  that  the  distributions  made 
by  it  during  the  year  1939  constituted  distributions 
in  complete  liquidation  of  said  corporation  which 
did  not  qualify  it  for  a  dividend  paid  credit  because 
entirely  paid  out  of  capital.  That  an  appeal  was 
taken  from  said  notice  of  deficiency  to  the  United 
States  Tax  Court  which  held  ( St.  Clair  Estate  Com- 
pany V.  Commissioner,  Docket  No.  109162,  9  T.  C. 
392)  that  [34]  said  corporation  was  entitled  to  a 
dividend  paid  credit  for  said  distributions  made  in 
the  calendar  year  1939.  That  thereafter  the  Com- 
missioner of  Internal  Revenue  took  an  appeal  to 
the  Court  of  Appeals  for  the  Ninth  Circuit  from  the 
adverse  decision  of  said  Tax  Court  of  the  United 
States,  but  he  thereafter  dismissed  said  appeal  on 
November  3,  1948. 

IX. 
The  allegations  contained  in  paragraph  IX  of 
count  one  of  the  complaint  are  denied  except  it  is 
admitted  that  within  the  time  required  by  law  plain- 
tiff prepared  and  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia her  separate  federal  income  tax  return  for 
the  year  1939  on  Treasury  Department  form  1040. 
That  the  gross  income  reported  thereon  was  in  the 
amount  of  $39,660.15.  The  total  deductions  were 
in  the  amount  of  $9,291.25.  The  net  income  was  in 
the  amount  of  $30,368.90,  and  the  total  tax  was  in 
the  amount  of  $3,941.35. 
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X. 

The  allegations  contained  in  paragraph  X  of 
eoimt  one  of  the  complaint  are  denied  except  it  is 
admitted  that  on  March  6,  1943,  the  plaintiff  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  a  claim  of  refund 
of  $1,296.13  paid  as  income  tax  for  the  calendar 
year  1939 ;  that  by  registered  letter  dated  December 
23,  1948,  the  Commissioner  of  Internal  Revenue 
advised  plaintiff  that  her  claim  for  refund  was  dis- 
allowed. 

XI. 

The  allegations  contained  in  paragraph  XI  of 
the  first  count  of  the  complaint  are  denied. 

Count  Two 

I. 

Admits  the  allegations  contained  in  paragraph  I 
thereof. 

II. 
Admits  the  allegations  contained  in  paragraph  II 
thereof. 

III. 
Admits  the  allegations  contained  in  paragraph  III 
thereof.  [35] 

IV. 
Admits  the  allegations  contained  in  paragraph 
IV  thereof. 

V. 
The  allegations  contained  in  paragraph  V  of  count 
two  of  the  ('()ini)laint  are  denied  except  it  is  ad- 
mitted tlint  ..n   Dcccnthcr  22,  1938,  Corn  St.  Clair, 
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beneficial  owner  of  one-fourth  of  the  stock  of  the 
St.  Clair  Estate  Company,  commenced  an  action  for 
the  dissolution  of  the  St.  Clair  Estate  Company  and 
for  an  accounting;  that  on  December  23,  1938,  the 
directors  of  the  St.  Clair  Estate  Company  adopted 
resolutions  i)roviding-  for  the  winding  up  of  the 
affairs  of  that  company  and  its  voluntary  dissolu- 
tion; that  on  January  10,  1939,  Cora  St.  Clair 
instituted  an  action  in  the  Superior  Court  in  and 
for  Kern  County,  California,  in  which  she  asked 
for  court  supervision  of  the  windmg  up  of  the 
affairs  of  the  St.  Clair  Estate  Company;  and  that 
that  court  entered  an  order  that  no  distribution 
should  be  made  of  the  assets  or  property  of  the  St. 
Clair  Estate  Company,  other  than  in  the  ordinary 
course  of  business,  except  by  order  of  the  court. 

VI. 

The  allegations  contained  in  paragraph  VI  of 
count  two  of  the  complaint  are  denied  excei)t  it  is 
admitted  that  at  all  times  material  herein  the  St. 
Clair  Estate  Company  remained  under  the  jurisdic- 
tion of  the  Superior  Court  in  and  for  Kern  County, 
California. 

VII. 

The  allegations  contained  in  paragraph  VII  of 
count  two  of  the  complaint  are  denied  except  it  is 
admitted  that  during  the  calendar  year  1940,  the 
St.  Clair  Estate  Company  distributed  to  its  share- 
holders in  obedience  to  the  orders  of  the  Superior 
Court  in  and  for  Kern  County,  California,  the  sum 
of  $26,000.00  and  that  plaintiff,  as  shareholder,  re- 
ceived as  her  portion  thereof  the  sum  of  $3,250.00. 
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VIII. 

The  allegations  contained  in  paragraph  VIII  of 
the  second  count  of  the  complaint  are  denied  except 
it  is  admitted  that  the  Conmiissioner  of  Internal 
Revenue  thereafter  issued  a  statutoiy  notice  of  de- 
ficiency addressed  to  the  [36]  St.  Clair  Estate  Com- 
l)any  asserting'  a  deficiency  of  personal  holding 
company  surtax  against  said  corporation  for  the 
calendar  year  1940  on  the  gi'ound  that  the  distrihu- 
tions  made  by  it  during  the  year  1940  constituted 
distributions  in  liquidation  which  did  not  qualify  it 
for  a  dividend  paid  credit  because  entirely  paid  out 
of  capital.  That  an  appeal  was  taken  from  said 
notice  of  dficiency  to  the  United  States  Tax  Court 
which  held  (Docket  No.  109162,  9  T.  C.  392)  that 
said  corporation  was  entitled  to  a  dividend  paid 
credit  of  said  distributions  made  in  the  calendar 
year  1940.  That  thereafter  the  Commissioner  of 
Internal  Revenue  took  an  appeal  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  adverse 
decision  of  said  Tax  Court  of  the  United  States,  but 
ho  thereafter  dismissed  said  appeal  on  November 
3,  1948. 

IX. 

The  allegations  contained  in  i)aragraph  IX  of 
the  second  count  of  the  complaint  are  denied  except 
it  is  admitted  that  witliiii  the  time  required  by  law^ 
plaintiff  prepared  and  filed  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  Collection  District 
of  California  her  se]iarate  federal  income  tax  return 
for  the   y(>nr   1940   on    Treasury    !)cpnrt»n(Mit    foi-m 
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1040.  That  the  gross  income  reported  thereon  was  in 
the  amount  of  $36,884.59.  The  total  deductions  were 
in  the  amount  of  $8,968.40.  The  net  income  was  in 
the  amount  of  $27,916.19,  and  the  total  income  and 
defense  taxes  in  the  amount  of  $5,209.06. 

X. 

The  allegations  contained  in  paragraph  X  of  the 
second  count  of  the  complaint  are  denied  except 
it  is  admitted  that  on  March  6,  1943,  plaintiff  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  a  claim  for  refund 
of  the  sum  of  $1,138.49  paid  as  income  and  defense 
tax  for  the  calendar  year  1940,  and  that  bv  regis- 
tered letter  dated  December  23,  1948,  the  Commis- 
sioner of  Internal  Revenue  advised  plaintiff  that 
her  claim  for  refund  was  disallowed. 

XL 

The  allegations  contained  in  paragrai3h  XI  of 
count  two  of  the  complaint  are  denied.  [37] 

Wherefore,  having  fully  answered,  defendant 
prays  for  judgment  dismissing  the  complaint,  to- 
gether with  costs  and  disbursements  of  this  action. 

JAMES  M.  CARTER, 

United  States  Attorney, 

E.  H.  MITCHELL,  and 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attornevs. 
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EUGENE  HARPOLE, 

Special  Attoiiiey,  Bureau 
Of  Internal  Revenue. 

By  /s/  EDWARD  R.  McHALE, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  September  21,  1949.  [38] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  9712-Y 


ANNASTATIA  ST.  CLAIR, 


Plaintiff, 


vs. 


UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Leon  R.  Yankwich,  Judge. 

MEMORANDUM  DECISION 

The  above-entitled  cause,  heretofore  tried,  argued 
and  submitted,  is  now  decided  as  follows : 

Upon  the  grounds  stated  in  the  Memorandum  De- 
cision filed  in  Cause  No.  971 1-Y,  Judgment  will  be 
for  the  defendant  that  plaintiff  take  nothing  against 
the  ddVndant.    Costs  to  the  defendant. 

As  all  the  facts  are  covered  by  stipulations,  they 
iii;>\    stniid  n>;  tlw  Court's  Findiuus,  niVl  onh-  Con- 
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elusions  of  law  and  Judgment  need  be  prepared 
by  counsel  for  the  defendant,  unless  both  counsel 
prefer  to  prepare  fomial  findings. 

Dated  this  15th  day  of  May,  1950. 

/s/  LEON  R.  YANKWICH, 

Judge. 

[Endorsed] :     Filed  May  15,  1950.  [40] 


[Title  of  District  Court  and  Cause.] 
No.  9712-Y  Civil 

CONCLUSIONS  OF  LAW 

The  above  entitled  case  came  on  regularly  for 
trial  on  May  8,  1950,  before  the  Court  sitting  with- 
out a  jury;  plaintiff  appearing  by  her  attorney, 
Demi)sey,  Thayer,  Diebert  and  Kumler  and  H.  Ben 
Thompson,  Esquire,  and  the  defendant  appearing 
by  Ernest  A,  Tolin,  United  States  Attorney  for  the 
Southern  District  of  California,  and  Edward  R. 
McHale,  Assistant  United  States  Attorney  for  said 
district;  and  evidence  documentary  and  stipulations 
of  facts  having  been  received,  and  briefs  having 
been  filed  by  both  parties ;  and  oral  argaunent  having 
been  made  by  both  parties  and  the  Court  having 
fully  considered  the  same  from  the  facts  the  Court 
concludes : 

I. 

The  question  whether  the  payments  made  by  the 
St.  Clair  Estate  Company  to  the  plaintiff'  during  the 
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calendai*  years  1939  and  1940  were  ordinary  divi- 
dends or  dividends  in  c*omi)lete  or  partial  liquidation 
is  purely  one  of  fact.  [41] 

II. 

The  payments  made  during  the  calendar  years 
1939  and  1940  by  the  St.  Clair  Estate  Company  to 
the  plaintiff  were  dividends  taxable  at  ordinary 
rates. 

III. 

The  distributions  to  the  plaintiff  which  the  Su- 
perior Court  of  Kern  County,  California  ordered 
during  the  years  1939  and  1940  were  of  current 
earnings  only. 

IV. 

The  corpus  of  the  St.  Clair  Estate  Company  could 
not  have  been  distributed  and  was  not  distributed 
until  the  judgment  in  the  action  brought  by  Cora  St. 
Clair  for  an  accounting  of  the  assets  of  the  St.  Clair 
Estate  Company  became  final  on  January  18,  1945. 

V. 

The  plaintiff  has  not  overcome  the  burden  of 
showing  that  the  Commissioner's  determination  that 
the  payments  made  by  the  St.  Clair  Estate  Company 
to  plaintiff  in  1939  and  1940  were  dividends  taxable 
at  ordinary  rates  and  not  distributions  either  in  par- 
tial oi-  complete  liquidation  was  erroneous. 

VI. 

The  defendant  is  entitled  to  judgment  tliat  the 
])l;iiiititT  take  iiolliing  and  for  its  costs. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 
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Approved  as  to  form,  as  required  by  Rule  7(a). 
Dated:    July  28,  1950. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  July  28,  1950.  [42] 


In  the  United  State  District  Court  in  and  for  the 
Southern  District  of  California,  Southern 
Division 

No.  9712-Y  Civil 

ANNASTATIA  ST.  CLAIR, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above-entitled  case  came  on  regularly  for  trial 
on  May  8,  1950,  before  the  Court,  sitting  without  a 
jury ;  plaintiff  appearing  by  her  attorney,  Dempsey, 
Thayer,  Deibert  and  Kumler  and  H.  Ben  Thompson, 
Esquire,  and  the  defendant  appearing  by  Ernest  A. 
Tolin,  United  States  Attorney  foi'  the  Southern 
District  of  California,  and  Edward  R.  McHale, 
Assistant  United  States  Attorney  for  said  district. 
Evidence  documentary  was  received  and  the  cause 
was  thereupon   submitted  to   the   Court   upon   two 
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stipulations  of  facts  signed  by  attorneys  for  the 
parties  hereto.  Briefs  were  filed  on  behalf  of  the 
parties  hereto.  Thereafter,  the  Court,  having  fully 
considered  the  facts  and  the  briefs  and  being  fully 
advised  in  the  premises,  ordered  preparation  of  the 
Conclusions  of  Law  and  Judgment. 

Wherefore,  by  reason  of  law  and  the  evidence  and 
the  stipulations  of  facts  and  Conclusions  of  Law  of 
the  Court  which  have  been  filed  and  the  premises 
aforesaid,  [43] 

It  Is  Ordered,  Adjudged  and  Decreed  and  this 
does  order,  adjudge  and  decree  that  the  plaintiff  take 
nothing,  and  that  the  defendant  have  and  recover 
of  and  from  the  plaintiff  its  costs  in  this  behalf  ex- 
pended, hereby  taxed  in  the  sum  of  $20.00. 

Dated  tliis  28th  day  of  July,  1950. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Approved  as  to  form,  as  required  by  Rule  7(A). 
Dated:    July  28,  1950. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorneys  for  Plaintiff. 

Judgment  entered  July  'M,  1950. 
[Kndoiscd]:    Filed  .July  2S,  1950.  [44] 
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PLAINTIFF'S  EXHIBIT  NO.  1 

In  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  9711-Y  Civil 

L.  P.  ST.  CLAIR, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

No.  9712-Y  Civil 

ANNASTATIA  ST.  CLAIR, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel 
without  prejudice  to  the  rights  of  any  party  herein 
to  introduce  additional  evidence  not  inconsistent 
herewith  and  without  prejudice  to  their  right  to 
object  to  the  materiality  or  relevancy  of  any  of  the 
facts  agreed  to  as  follows: 

(1)  The  St.  Clair  Estate  Company  was  organ- 
ized in  1903  by  the  St.  Clair  family  consisting  of 
father,  mother,  three  sons  and  one  daughter.  The 
father  and  mother  died  before  the  end  of  1904  and 
thereafter  all  of  the  stock  of  said  corporation  con- 
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sisting  of  1200  shares  was  divided  among  the  three 
sons,  [46]  L.  P.  St.  Clair,  E.  S.  St.  Clair,  F.  C.  St. 
Clair  and  the  daughter,  Cora  St.  Clair,  each  receiv- 
ing 300  shares  by  bequest  or  inheritance  from  their 
parents'  estates.  The  three  brothers  became  direc- 
tors. About  1910  differences  arose  between  Cora  and 
her  brothers,  and  she  employed  an  attorney  to  ex- 
amine the  manner  in  which  thoy  were  conducting 
the  business.  In  1913  she  married  a  man  named 
Cooper,  and  shorth"  thereafter  dissension  again 
arose  between  her  and  her  brothers  which  continued 
with  slight  interruption.  In  1914  she  engaged  an- 
other lawyer  in  connection  with  her  differences  with 
her  brothers,  and  in  February,  1915,  an  agreement 
was  entered  into  for  the  settlement  of  all  existing 
differences.  Shortly  thereafter  Coi'a  pledged  240  of 
her  300  shares  in  the  St.  Clair  Estate  Company  to  a 
bank  as  security  for  a  loan,  which  she  did  not  pay. 
At  the  pledgee's  sale  the  stock  was  bought  by  E.  S. 
St.  Clair.  Cora's  remaining  60  shares  in  the  St. 
Clair  Estate  Company  w^ere  sold  at  an  execution 
sale  in  1917  to  Henry  Biggs  and  subsequently  were 
acquired  by  E.  S.  St.  Clair.  Although  Cora  had  lost 
hei-  stock  in  the  St.  Clair  Estate  Company  in  the 
foregoing  manner,  the  brothers  continued  to  give 
her  at  least  $150.00  a  month  and  larger  amounts  at 
intervals  so  that  between  1917  and  1928  she  received 
fi-((ni  tluMu  more  tlmii  $65,000.00.  In  addition,  the 
bi'otlu'is  liad  caused  tlic  St.  Claii-  Estate  Company 
to  construct  a  house  for  licr  at  a  cost  of  about 
$15,00().()(). 

(2)     In  1928  Cora  employed  an  attorney  who  tiled 
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a  proceeding  seeking  an  adjudication  tliat  one- 
fourth  of  the  stock  of  the  St.  Clair  Estate  Company 
was  held  imder  an  implied  trust  in  her  favor  and  for 
her  benefit.  It  was  also  claimed  that  the  brothers 
were  guilty  of  fraud  and  mismanagement  in  their 
conduct  of  the  St.  Clair  Estate  Company's  affairs. 
Prior  to  the  trial  of  the  proceeding,  the  St.  Clair 
Estate  Company,  the  three  brothers  and  Cora,  on 
January  31,  1929,  entered  into  a  settlement  agree- 
ment. The  agreement  provided  for  the  transfer  in 
trust  of  300  of  the  600  shares  of  the  St.  Clair  Estate 
Company's  stock  held  by  E.  S.  St.  Clair  to  a  Los 
Angeles  bank  as  trustee  for  Cora  and  her  son,  Leon- 
ard St.  Clair  Cooper,  with  Cora  to  receive  the  in- 
come from  the  trust  during  her  lifetime.  It  was 
agreed  by  the  three  brothers  in  their  capacities  as 
stockholders  and  in  whatever  official  capacities  they 
might  thereafter  occupy  in  the  St.  Clair  Estate 
Company  and  by  the  Company  in  so  far  as  it  had 
the  legal  [47]  right  to  do  so  that  from  January  31, 
1929,  the  surplus  profits  of  the  St.  Clair  Estate  Com- 
pany thereafter  accumulated  should  be  determined 
annually  as  nearly  as  practicable  on  February  1  and 
dividends  declared  distributing  such  surplus  to  the 
stockholders.  It  was  further  agreed  that  the  portion 
of  such  dividends  payable  to  the  trustee  should  be 
divided  into  twelve  equal  amounts  and  that  one  of 
them  should  be  paid  to  the  trustee  on  the  first  day  of 
each  month  until  the  next  dechiration  of  dividends, 
with  such  procedure  to  be  repeated  and  continued 
indefinitely.  On  February  2,  1929,  the  parties  exe- 
cuted  a   supplement   to   the   foregoing   agi^eement, 
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providing  that  the  first  $6,000.00  of  dividends  annu- 
ally paid  on  tho  stock  held  by  the  trustee  should  be 
held  by  the  St.  Clair  Estate  Company  for  payment 
in  monthly  installments  to  the  trustee  and  that  the 
amounts  in  excess  of  $6,000.00  should  be  paid  over 
immediately  to  the  trustee,  to  be  held  and  disposed 
of  by  it  at  the  direction  of  Cora. 

(3)  On  December  1,  1932,  plaintiffs  herein  en- 
tered into  a  property  agreement,  copy  of  which  is 
attached  hereto,  marked  Exhibit  ''A"  and  by  refer- 
ence made  a  part  hereof. 

(4)  Prior  to  1938  it  was  the  practice  of  the  St. 
Clair  Estate  Company's  directors  to  have  informal 
meetings,  for  some  of  which  no  records  were  made. 
From  1930  through  1935  the  directors  made  no  for- 
mal declarations  of  dividends  and  no  entry  thereof 
was  made  on  the  minute  book  of  the  St.  Clair  Estate 
Company.  However,  during  each  of  the  years  fol- 
lowing the  execution  of  the  above-mentioned  settle- 
ment agreement,  the  St.  Clair  Estate  Com])any,  with 
few  exceptions,  paid  to  the  trustee  $500.00  i)er 
month,  which  was  designated  by  it  as  dividends  and 
was  reported  as  such  by  the  trustee  on  its  fiduciary 
returns  of  income.  Throughout  the  years  1929 
through  1940  the  three  St.  Clair  brothers  had  ac- 
coiinis  oil  tlie  books  of  the  coni])aiiy  designated 
"Dividend  Accounts"  to  which  were  credited  from 
time  to  time  amounts  payable  to  them  and  which 
were  debited  with  payments  made  to  tlKMu  from 
time  to  time  u]»oii  their  demand. 

(5)  On   neccmber  22,  1938,  Cora   St.  (Mair  filed 
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an  action  (Action  No.  33053)  in  the  Superior  Court 
of  the  State  of  California  in  and  for  the  County  of 
Kem  against  the  St.  Clair  Estate  Company  and  her 
three  brothers.  In  it  she  asserted  many  claims 
against  the  brothers  on  behalf  of  the  St.  Clair 
Estate  [48]  Company,  alleged  that  the  brothers  had 
been  guilty  of  many  acts  of  misconduct,  misman- 
agement and  fraud,  and  asked  for  a  dissolution  of 
the  St.  Clair  Estate  Company  and  for  an  accounting 
in  respect  to  its  affairs.  She  did  not  question  the 
validity  of  the  dividends  shown  on  the  St.  Clair 
Estate  Company's  books  as  payable  to  the  brothers, 
but  contended  that  they  owed  the  St.  Clair  Estate 
Company  sums  in  excess  thereof,  and  upon  that 
basis  she  asked  that  the  St.  Clair  Estate  Company 
be  restrained  from  paying  any  moneys  to  the 
brothers  as  dividends  or  otherwise  pending  trial  of 
the  action.  On  the  same  day  the  Court  issued  an 
Order,  copy  of  which  is  attached  hereto,  marked 
Exhibit  "B,"  and  by  reference  made  a  part  hereof. 
(6)  On  December  23,  1938,  the  directors  of  the 
St.  Clair  Estate  Company  held  a  meeting  at  which 
they  adopted,  among  others,  resolutions  declaring 
that  all  sums  paid  the  trustee  from  January  31,  1929, 
through  December  31,  1937,  were  and  constituted 
dividends  for  the  year  in  which  paid,  and  further 
declaring  that  the  St.  Clair  Estate  Company's  action 
in  crediting  and  paying  to  the  three  brothers  equal- 
izing dividends  so  that  the  total  dividends  j^aid  to 
each  stockholder  for  the  period  January  31,  1929, 
through  December  31,  1937,  would  aggregate 
$56,000.00   was   ratified   and   confirmed.    They   also 
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adopted  a  resolution  authorizing  a  distribution  of 
$20.00  per  share,  or  a  total  of  $24,000.00  payable 
forthwith.  A  copy  of  the  minutes  of  said  meeting 
are  appended  hereto,  marked  Exhibit  "C"  and  by 
reference  made  a  part  hereof.  A  copy  of  minutes 
of  a  stockholders'  meeting  held  the  same  day  is 
appended  hereto,  marked  Exhibit  '"W"  and  by  ref- 
erence made  a  part  hereof. 

(7)  Before  the  meeting  of  the  directors  held  on 
December  23,  1938,  had  adjourned,  a  copy  of  the 
Court  Order  entered  on  the  preceding  day  was 
served,  and  the  brothers,  immediately  following  ad- 
journment and  on  December  23,  1938,  obtained  a 
modification  of  the  Order  so  as  to  remove  the  re- 
straint against  the  declaration  of  dividends.  A  copy 
of  said  Modification  Order  is  appended  hereto, 
marked  Exhibit  "D"  and  by  reference  made  a  part 
hereof.  However,  the  restraint  on  payment  con- 
tinued in  full  force  and  effect.  The  distribution  of 
$24,000.00  was  recorded  on  the  St.  Clair  Estate 
Company's  books  in  December,  1938,  by  entries 
debiting  dividends  declared  with  that  amount  and 
crediting  the  dividend  account  of  the  trustee  and 
each  of  the  three  brothers  with  the  amount  of 
$6,000.00  with  the  explanation  "To  record  dividends 
for  the  year  1938."  [49] 

(8)  On  December  28  and  30,  1938,  hearing  was 
had  in  the  Superior  Court  of  Kern  County  on  the 
Order  directing  the  company  to  show  cause  why 
the  Temporary  Restraining  Order  should  not  hv 
made  permanent,  and  as  a  result  the  Court  ordered 
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that  ttie  Temporary  Restraining  Order  theretofore 
issued  continue  in  effect  pending  trial  of  the  action. 

(9)  On  January  10,  1939,  Cora,  her  son  and  the 
trustee,  as  shareholders  of  the  St.  Clair  Estate  Com- 
Ijany,  filed  in  the  Superior  Court  of  California  in 
and  for  the  County  of  Kern  a  Shareholders'  Peti- 
tion (Action  No.  33107)  for  Court  super\ision  of 
the  winding  up  of  the  affairs  of  the  St.  Clair  Estate 
Company,  as  provided  for  under  the  California  Civil 
Code.  After  hearing  was  had  on  the  Petition,  an 
Order  was  filed  on  April  20,  1939,  providing  that  the 
St.  Clair  Estate  Company's  affairs  be  wound  up 
under  the  supervision  of  the  Court  and  that  no 
distribution  should  be  made  of  the  St.  Clair  Estate 
Company's  assets  or  property  except  by  Order  of 
the  Court. 

(10)  On  April  28,  1939,  the  Court,  pursuant  to 
the  stipulation  of  the  parties,  ordered  that  the  St. 
Clair  Estate  Company  pay  the  sum  of  $24,000.00  to 
its  stockholders,  $6,000.00  to  the  trustee  and  $6,000.00 
to  each  of  the  three  brothers.  A  copy  of  the  Superior 
Court's  minutes  at  the  hearing  held  April  28,  1939, 
is  attached  hereto,  marked  Exhibit  "E,"  and  by 
reference  made  a  part  hereof.  Thereafter,  on  Octo- 
ber 13,  1939,  it  entered  its  Order  in  Action  No. 
33107  construing  its  Order  of  April  28,  1939.  A  copy 
of  said  Order  is  appended  hereto,  marked  Exhibit 
"F,"  and  by  reference  made  a  part  hereof. 

(11)  On  May  8,  1939,  each  of  the  brothers  werc^ 
paid  $6,000.00  by  the  St.  Clair  Estate  Company. 
Their   dividend  accounts   on   the   St.   Clair   Estate 
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Company's  books  were  debited  with  the  amoimts 
paid  them,  and  on  the  stubs  of  the  checks  issued  for 
the  payment  were  entered  the  statement  "Account 
dividend  declared  December  23,  1938."  Each  of  the 
brothers,  in  his  1938  return,  reported  as  dividends 
and  income  received  in  1938,  the  amount  of  $6,000.00 
representing  his  part  of  the  dividend  declared  by  the 
directors  on  December  23,  1938,  and  paid  the  income 
tax  thereon.  Subsequently,  the  Treasury  Department 
refunded  to  the  brothers  the  tax  paid  on  the 
$6,000.00  dividends  that  each  reported  in  his  193S 
return.  [50] 

(12)  By  resolutions  of  the  Board  of  Directors 
of  the  St.  Clair  Estate  Company  adopted  at  the  meet- 
ing held  December  27,  1939,  copy  of  the  minutes  of 
which  is  attached  hereto,  marked  Exhibit  "G,"  and 
by  reference  made  a  part  heerof,  the  Board  author- 
ized the  distribution  of  $23,000.00  to  the  sharehold- 
ers payable  forthwith.  Pursuant  to  the  stipulation 
of  the  parties  m  Action  No.  33053  that  the  Restrain- 
ing Order  might  be  so  modified,  the  Court,  on  De- 
cember 27,  1939,  entered  its  Order  authorizing  and 
directing  the  payment  by  the  St.  Clair  Estate  Com- 
pany to  its  stockholders  in  1939  "amounts  up  to  the 
net  earnings  of  said  corporation  for  the  year  1939." 
Thereafter  on  the  same  day  a  stipulation  of  the  par- 
ties was  filed  in  Action  No.  33107  authorizing  the 
distribution  to  the  shareholders  of  $23,000.00.  Later 
the  same  day  checks  for  $5,750.00  were  delivered  to 
cacli  (tf  the  four  sharclioldcrs  of  tlic  St.  Clair  Testate 
(bnij)any.  In  tlicir  1939  income  tax  returns,  plain- 
tiffs  included    in    income   as   dividends    received    in 
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1939  the  sum  of  $11,750.00  distributed  to  them  as 
heremabove  set  forth  during  the  calendar  year  1939 
consisting  of  the  $6,000.00  authorized  by  the  resolu- 
tions of  December  23,  1938,  and  the  $5,750.00  au- 
thorized by  the  resolutions  of  December  27,  1939. 
The  stockholders  of  the  St.  Clair  Estate  Company 
did  not  surrender  any  of  their  certificates  of  stock 
in  said  corporation  during  1939,  and  the  corporation 
did  not  during  that  j^ear  cancel  any  certificates  or 
shares  of  its  stock.  Copies  of  plaintiffs'  Federal  in- 
come tax  returns  for  the  year  1939  are  attached 
hereto,  marked  Exhibits  "  H  "  and  ' '  I, "  respectively, 
and  by  reference  made  a  jDart  hereto.  A  copy  of  the 
Stipulation  authorizing  the  distribution  ordered  by 
the  Court  on  December  27,  1939,  is  attached  hereto, 
marked  Exhibit  ''J,"  and  by  reference  made  a  part 
hereof. 

(13)  Pursuant  to  stipulation  of  the  parties,  the 
Superior  Court,  in  Action  No.  33107,  during  1940 
entered  four  Orders  directing  payment  by  the  St. 
Clair  Estate  Company  in  that  year  of  amounts 
totalling  $26,000.00.  An  Order  entered  June  1,  1940, 
directed  the  pa\Tiient  of  $6.66  per  share  "out  of  the 
earnings  of  1940."  An  Order  entered  October  3, 
1940,  directed  the  payment  of  $4,000.00  "out  of  the 
St.  Clair  Estate  Company  income  on  hand."  An 
Order  entered  December  11,  1940,  directed  the  pay- 
ment of  $8.33  per  share  "out  of  the  earnings  of  the 
above  corporation  for  the  year  1940  solely."  An 
Order  entered  December  26,  [51]  1940,  directed  the 
payment  of  a  dividend  of  $3.33%  per  share  ''solely 
out  of  and  from  income  that  has  accrued  to  the  said 
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corjioi-atioji  foi-  the  calendar  year  1940  and  that  is 
now  available  for  said  purpose."  The  four  distri- 
butions authorized  as  aforesaid  during  the  year  1940 
wei'e  paid  by  the  corporation,  each  of  the  share- 
holders recei^4ng  as  his  share  $6,500.00.  In  their 
1940  Federal  income  tax  returns,  plaintiffs  included 
in  income  and  reported  as  dividends  the  amount  so 
received.  The  stockholders  of  the  St.  Clair  Estate 
Company  did  not  surrender  any  of  their  certificates 
of  stock  in  said  corporation  during  1940,  and  the 
corporation  did  not,  during  that  year,  cancel  any 
certificates  or  shares  of  its  stock.  Copies  of  plain- 
tiffs' Federal  income  tax  returns  for  said  year  are 
appended  hereto,  marked  Exhibits  "K"  and  "L," 
respectively,  and  by  reference  made  a  part  hereof. 
Copies  of  the  minutes  of  the  meetings  of  the  Board 
of  Directors  held  in  1940  authorizing  the  distribu- 
tions set  forth  above  are  attached  hereto,  marked 
Exhibits  "M,'"'N,"  and  ''O,"  respectively,  and  by 
reference  made  a  part  hereof.  Copies  of  the  Orders 
of  the  Court  authorizing  the  distributions  made 
during  said  year  are  attached  hereto,  marked  Ex- 
hibits "P,"  ^'Q,"  "R,"  and  "S,"  respectively,  and 
by  reference  made  a  ])art  hereof. 

(14)  Thereafter  proceedings  involved  in  Actions 
\(>s.  :^.:^0r):*>  and  -13107  i^rocceded  sinuiltnneously. 
The  former,  involving  a  demand  for  an  accounting, 
])roceeded  to  judgment  adverse  to  the  ]ilaintiff.  and 
an  a]>i)('al  therefrom  was  taken  to  tlie  Disti'iet  (^ourt 
of  Ap]»e;il.  Tlie  tiinl  eoni't's  decision  was  affirmed 
In  \ir  SI.  (lair  Estate  Conii)nny,  (ii;  C-a\.  App.  (2d) 
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964;  153  Pac.  (2d)  453,  on  November  22,  1944.  A 
rehearing  in  said  Court  was  denied  on  December  19, 
1944,  and  the  Supreme  Court  of  the  State  denied  a 
hearing  on  January  18,  1945.  Thus  terminated  Ac- 
tion No.  33053. 

(15)  Action  No.  33107,  involving  Court  super- 
vision of  the  winding  up  and  dissolution  of  the  St. 
Clair  Estate  Company,  continued  as  indicated  by  the 
copy  of  the  Registrar  of  Actions  of  the  Superior 
Court  of  Kern  County  pertaining  thereto  which  is 
attached  hereto,  marked  Exhibit  "T,"  and  by 
reference  made  a  part  hereof. 

(16)  The  St,  Clair  Estate  Company  claimed  a 
dividend  paid  credit  for  the  year  1939  of  $47,000.00 
and  for  the  year  1940  a  dividend  paid  credit  of 
$26,000.00.  Said  corporation's  net  income  for  the 
year  1939  was  $21,417.48  and  for  the  year  [52] 
1940  was  $19,107.58.  Its  earned  surplus  at  the  close 
of  each  of  said  years  was  in  excess  of  $150,000.00. 
The  Bureau  of  Internal  Revenue  proposed  a  de- 
ficiency of  personal  holding  company  surtax  against 
the  St.  Clair  Estate  Company  for  the  years  1937  to 
1940,  inclusive.  A  statutory  notice  of  deficiency  was 
issued  August  16,  1941,  and  an  appeal  therefrom 
was  taken  to  the  United  States  Tax  Court  where 
the  liability  of  said  corporation  for  said  taxes  was 
litigated.  The  report  of  said  case  appears  in  St. 
Clair  Estate  Company  v.  Commissioner  of  Internal 
Revenue,  9  T.C.  392.  The  Government  was  success- 
ful in  establishing  deficiencies  of  surtax  for  the 
calendar  years  1937  and  1938,  whereas  the  St.  Clair 
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Estate  Company  was  successful  in  establishing  its 
nonliability  for  the  years  1939  and  1940.  The  litiga- 
tion in  the  Tax  Court  continued  until  promulgation 
of  said  Court's  decision  on  September  24,  1937. 
Thereafter  both  sides  tiled  Petitions  for  Review  with 
the  Court  of  Appeals  for  the  Ninth  Circuit.  On 
November  3,  1948,  the  St.  Clair  Estate  Company 
on  the  one  hand  and  the  Commissioner  of  Internal 
Revenue  on  the  other  hand,  l)y  stipulation,  dis- 
missed their  appeals  to  the  Court  of  Appeals  for  the 
Ninth  Circuit. 

(17)  Thereafter  the  St.  Clair  Estate  Company 
filed  with  the  Commissioner  of  Internal  Revenue 
Notice  of  Intention  to  Claim  a  Deficiency  Dividend 
Credit  Under  Section  506  of  the  Internal  Revenue 
Code  for  the  year  1937,  and  on  June  22,  1948,  made 
a  distribution  to  its  stockholders  as  provided  in  sec- 
tion 506(c)  of  the  Internal  Revenue  Code.  There- 
after it  filed  its  claim  for  said  credit  on  Treasury 
Department  Form  976,  which  claim  was  allowed  in 
full  by  the  Commissioner  of  Internal  Revenue. 

(18)  On  February  18,  1949,  and  within  the  time 
permitted  by  law,  the  St.  Clair  Estate  Company 
filed  with  the  Commissioner  of  Internal  Revenue  in 
AVashington,  1).  C.,  on  Treasury  Department  Form 
975  its  Notice  of  Intention  to  Claim  a  Deficiency 
Dividend  Credit  Under  Section  506  of  the  Internal 
RcA-emie  Code  for  the  year  1938.  Prior  thereto, 
however,  the  St.  Clair  Estate  (\mipaiiy,  on  October 
2«.    1048,    j).-u(l    the    1^38    deficiency    founrl    by    the 
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United  States  Tax  Court  to  be  $8,318.77.  Thereafter 
the  corporation  filed  in  the  Superior  Court  of  the 
State  of  California  in  and  for  Kern  County  in 
Action  No.  33107  a  Petition  for  Order  Distributing 
Assets  of  Corporation  in  Final  Liquidation,  among 
other  things  [53]  praying  therein  that  the  corpora- 
tion be  permitted  to  so  distribute  its  assets  that  the 
time  and  distribution  thereof  would  permit  the  cor- 
poration to  obtain  a  deficiency  dividend  credit  which 
would  operate  to  expunge  the  1938  deficiency.  Ac- 
cordingly, on  December  30,  1948,  said  Court  entered 
an  Order  conforming  with  the  prayer  in  the  Peti- 
tion. Copy  of  said  Order  is  attached  hereto,  marked 
Exhibit  "U,"  and  by  reference  made  a  part  hereof. 

(19)  Thereafter  distribution  of  the  remaining 
assets  of  the  St.  Clair  Estate  Company  was  made 
according  to  the  schedule,  copy  of  which  is  attached 
hereto,  marked  Exhibit  "  V, "  and  by  reference  made 
a  part  hereof. 

(20)  Pursuant  to  claim  filed  by  said  corporation 
on  Treasury  Department  Form  976  for  the  personal 
holding  company  surtax  paid  by  it  for  the  calendar 
year  1938,  the  Treasury  Department,  on  October  29, 
1949,  refunded  to  said  corporation  the  surtax  paid 
for  the  year  1938. 

(21)  On  December  30,  1949,  the  St.  Clair  Estate 
Company  filed  with  the  Superior  Court  in  and  for 
Kern  County  in  Action  No.  33107  its  Petition  for 
Order  of  Final  Dissolution.  Hearing  thereon  was 
duly  had  on  January  12,  1950,  and  on  that  date  said 


66  L.  P.  St.  Clair,  et  al. 

Court   entered   an   Order   declaring   the    St.    Clair 
Estate  Company  dissolved. 

DEMPSEY,   THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorney  for  Plaintiff. 

EARNEST  TOLIN, 

United  States  Attorney, 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney, 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney, 

EUGENE  HARPOLE, 
JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  JAMES  D.  PETTUS, 

Attorneys   for   United   States 
of  America,  Defendant.  [54] 
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Exhibit  B 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Kern 

No.  33053 

CORA  M.  ST.  CLAIR, 

Plaintiff, 

vs. 

ST.  CLAIR  ESTATE  COMPANY,  a  Corporation, 
et  al.. 

Defendants. 

ORDER  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

On  reading  and  filing  the  verified  complaint  of 
plaintiff  in  this  suit  and  the  affidavit  of  Warren 
E.  Libby,  one  of  the  attorneys  for  plaintiff,  it  ap- 
pears to  the  satisfaction  of  the  Court  therefrom 
that  this  is  a  proper  case  for  a  temporary  restrain- 
ing order  and  that,  unless  the  temporary  restrain- 
ing order  prayed  for  in  said  complaint  })e  granted, 
great  and  irreparable  injur}^  will  result  to  the  plain- 
tiff before  the  matter  can  be  heard  on  notice,  and 
good  cause  appearing  therefor: 

It  Is  Therefore  Ordered  that  the  said  defendants 
St.  Clair  Estate  Company,  a  corporation,  L.  P.  St. 
Clair,  E.  S.  St.  Clair,  F.  C.  St  Clair,  Bakersfield 
Laundry  Association,  a  corporation,  Henry  Biggs, 
Annastasia  St.  Clair,  Marie  Costello  St.  Clair,  and 
each  of  them  appear  before  this  Court  in  its  Court- 
room, in   Department   Two  thereof,   in   the   Court 
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house,  in  the  City  of  Bakersfiold,  County  of  Kern, 
State  of  California,  at  the  hour  of  Two  o'clock, 
P.  :^^.,  on  the  27th  day  of  December,  1938,  then  and 
there  to  show  cause,  if  any  they  have,  why  they 
and  each  of  them  should  not  be  restrained  and  en- 
joined during  the  pendency  of  this  suit  from  re- 
moving, altering,  disposing  of,  or  destroying  any 
of  the  books  of  account,  records,  papers,  assets  and 
propert}^,  of  the  St.  Clair  Estate  Company,  a  cor- 
poration, Bakersfield  Laundry  Association,  a  cor- 
poration, St.  Clair  Oil  Company,  a  co-partnership, 
Coalinga  Central  Oil  Company,  a  [1078]  corporation' 
Calloma  Oil  Company,  a  corporation,  Calloma  Ex- 
tension Oil  Company,  a  co-partnership,  St.  Clair 
and  Jastro,  a  co-partnership,  Calex  Oil  Company, 
a  corporation,  Tejon  Oil  Company,  a  corporation, 
and  Wildcat  Mining  Company,  a  fictitious  name; 
and  also  why  they,  and  each  of  them,  should  not  be 
restrained  from  declaring  or  paying  any  dividends 
on  the  part  of  the  St.  Clair  Estate  Company,  a  cor- 
poration, to  cancel  the  fictitious  account  upon  its 
books  against  the  plaintiff  for  the  sum  of  $20,000.00 
labelled  "prepayments  of  dividends"  and  from 
equalizing  dividends  and  paying  to  said  defendants, 
L.  \\  St.  Clair,  E.  S.  St.  Clair  and  F.  C.  St.  Clair 
the  sum  of  $20,000.00  each  from  the  assets  of  said 
St.  Clair  Estate  Company  as  dividends,  and  from 
])aying  to  them,  or  either  of  them,  any  dividends 
claimed  to  be  owing  and  unpaid  to  them  from  the 
St.  Clair  Estate  Company  until  an  accounting  is 
had  herein; 

Tt  Is  Further  Ordercnl  that  pending  the  hearing 
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of  this  Order  to  Show  Cause,  You,  and  each  of  you, 
are  hereby  restrained  and  enjoined 

(1)  From  altering,  removing,  disposing  of,  and 
destroying  any  of  the  books,  records,  books  of  ac- 
count, property  or  assets  of  the  St.  Clair  Estate 
Company,  a  corporation,  Bakersfield  Laundry  As- 
sociation, a  corporation,  St.  Clair  Oil  Company,  a 
co-partnership,  Coalinga  Central  Oil  Company,  a 
corporation,  Calloma  Oil  Company,  a  corporation, 
Calloma  Extension  Oil  Company,  a  co-partnership, 
St.  Clair  and  Jastro,  a  co-partnership,  Calex  Oil 
Company,  a  corporation,  Tejon  Oil  Company,  a  cor- 
poration, and  Wildcat  Mining  Company,  a  fictitious 
name,  or  any  part  of  said  records  or  property,  ex- 
cepting in  the  general  and  ordinary  course  of  busi- 
ness of  said  St.  Clair  Estate  Company  and  Bakers- 
field  Laundry  Association; 

(2)  From  ^^ de-el aring  or''^  ])aying  any  dividends 
on  the  part  of  the  St.  Clair  Estate  Company,  a  cor- 
poration, to  cancel  the  [1079]  fictitious  account  upon 
its  books  against  the  plaintiff  for  the  sum  of 
$20,000.00  labelled  "prepayments  of  dividends"  and 
from  "equalizing  dividends  and"^  paying  to  said 
defendants,  L.  P.  St.  Clair,  E.  S.  St.  Clair  and  F.  C. 
St.  Clair  the  sum  of  $20,000.00  each  from  assets  of 
said  St.  Clair  Estate  Com^^any  as  dividends,  and 
from  pajdng  to  them,  or  either  of  them,  any  divi- 
dends claimed  to  be  owing  and  unpaid  to  them  from 
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the  St.  Clair  Estate  Company  until  an  accounting 
is  had  herein; 

It  Is  Further  Ordered  that  a  cojov  of  this  order, 
together  with  a  copy  of  the  complaint  and  affidavit 
in  this  action,  be  served  on  each  of  the  defendants 
herein  at  least  3  days  before  the  time  set  for  the 
hearing  herein. 

[Seal]        /s/  W.  L.  BRADSHAW, 

Judge  of  the  Superior  Court. 

Memorandum  of  Authorities: 
Sec.  526,  C.C.P.; 

6A  Cal.  Jur.   (Corporations)   Sec.  457; 
Wright  vs.  Orville  Mining  Co.,  40  Cal.  20 

[Endorsed] :  Filed  Dec.  23,  1938,  Superior  Court. 

Exhibit  C 

Minutes  of  Meeting  of  Board  of  Directors  of 

St.  Clair  Estate  Company 

Held:  December  23,  1938 

Pursuant  to  call  by  the  President,  and  written 
notice  given  to  all  directors  as  required  by  law,  and 
by  the  By-Laws  of  the  Company,  a  meeting  of  the 
Board  of  Directors  of  St.  Clair  Estate  Company 
was  held  at  the  office  of  the  corporation,  1517  20th 
Street,  in  tlie  City  of  Bakersfield,  California,  on 
Friday,  December  23,  1938,  at  10  o'clock  A.  M. 
There  were  present  Directors: 

/s/  E.  S.  ST.  CLAIR 

/s/  F.  C.  ST.  CLAIR 

/s/  L.  P.  ST.  CLAIR 

/s/  HENRY   niOGS 
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Absent : 

/s/  CORA  ST.  CLAIR  COOPER 

President,  E.  S.  St.  Clair  presided  and  the  fol- 
lowing business  was  transacted: 

The  President  reported  that  an  examination  of 
the  books  and  records  of  St.  Clair  Estate  Company 
had  been  made  by  Haskins  &  Sells,  Certified  Public 
Accountants,  and  he  thereupon  presented  to  the 
Directors  financial  statements  and  reports  prepared 
by  said  Accountants,  covering  in  particular  the  pe- 
riod from  February  1,  1929,  to  and  including  De- 
cember 6,  1938,  and  certain  matters  of  interest  [73] 
prior  thereto,  for  examination  and  consideration. 
A  discussion  of  said  matters  then  followed. 

Whereupon,  on  motion  of  Director  L.  P.  St.  Clair 
seconded  by  Director  Henry  Biggs,  the  following 
resolution  was  unanimously  adopted: 

"Whereas,  the  corporation  has  caused  an  exam- 
ination of  the  books  and  records  of  St.  Clair  Estate 
Company  to  be  made  by  Haskin  &  Sells,  Certified 
Public  Accountants;  and 

"Whereas,  reports  of  the  results  of  such  examina- 
tion and  financial  statements  prepared  by  said  audi- 
tors covering  in  particular  the  period  from  January 
31,  1929,  up  to  and  including  December  6,  1938, 
and  including  among  other  matters: 

(a)  Balance  sheets  as  of  January  31,  1929;  as 
of  December  31,  1937;  and  as  of  December  6,  1938, 
with  appropriate  comparisons. 

(b)  Statement  of  income  for  the  period  from 
and  after  January  31,  1929,  to  and  including  De- 
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cember  31,  1937,  and  also  thereafter  \\\)  to  and  in- 
cluding December  6,  1938,  by  periods  (showing 
revenues  and  expenses)  and  giving  in  detail  the 
revenues  received  and  the  expenditures  made  (ex- 
clusive of  profits  and  losses  arising  from  disposal 
of  capital  assets),  year  by  year.  [74] 

(c)  Statement  of  investment  securities  owned 
by  the  Company  as  of  December  31,  1937,  and  also 
as  of  December  6,  1938,  and  showing  the  book  value 
and  the  market  value  thereof,  respectively,  on  the 
latter  date. 

(d)  Statement  of  unimproved  lands  as  of  De- 
cember 6,  1938;  also  itemized  statements  of  other 
assets  which  are  of  such  character  as  to  be  imprac- 
tical to  show  on  the  balance  sheet,  up  to  December 
6,  1938. 

(e)  Statement  of  earned  surplus  as  of  February 
1,  1929,  and  also  for  the  period  from  January  31, 
1929,  to  and  including  December  31,  1937,  and  also 
for  the  period  from  December  31,  1937,  to  and 
including  December  6,  1938. 

(f)  Statement  of  dividend  payment  from  Janu- 
ary 31,  1929,  to  and  including  December  6,  1938. 

(g)  Statement  of  paid  in  surplus  as  shown  by 
the  books  on  December  6,  1938. 

(h)  Statements  of  assets  received  by  the  cor})o- 
ration  as  consideration  for  issuance  of  capital  stock 
as  of  March  7,  1903. 

(i)  Estimated  realizable  value  of  assets  of  the 
company  as  of  December  6,  1938. 

(j)  Estimated  value  of  assets  of  the  company 
as  of  ]\[arch  1,  1913. 
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(k)  Statement  of  assets  recorded  on  books  [75] 
on  opening  entry  under  date  of  February  25,  1915, 
and  other  matters  as  appear  from  said  statements. 

"And,  Whereas,  the  directors  having  examined 
and  fully  considered  said  reports  and  financial  state- 
ments, and  being  fully  advised  in  the  premises,  are 
satisfied  with  the  conduct  of  the  affairs  of  the  com- 
pany as  shown  by  said  report  and  financial  state- 
ments; and 

"Whereas,  the  President  has  reported  that  except 
for  minor  current  accounts  payable,  not  exceeding 
the  sum  of  $500.00  and  the  action  pending  in  the 
Superior  Court  of  the  State  of  California,  (Los 
Angeles  County  No.  425-810)  in  which  Cora  St. 
Clair  is  plaintiff  and  St.  Clair  Estate  Company, 
et  al.,  defendants,  in  which  action  the  sum  of 
$4500.00  is  in  issue,  the  corporation  has  no  known 
debts  or  liabilities; 

"Now,  Therefore,  Be  It  Resolved  that  said  report 
and  financial  statements  be  and  the  same  are  hereby 
received  and  approved. 

"Resolved,  Further,  that  all  sums  of  money  paid 
to  Se<^urity-First  National  Bank  of  Los  Angeles, 
as  trustee  for  Cora  St.  Clair  (Cooper)  from  January 
31,  1929,  to  and  including  December  31,  1937,  aggre- 
gating $56,500.00  were  and  do  constitute  dividends 
of  St.  Clair  Estate  Company  in  the  year  in  which 
said  sums  respectively  were  paid.  [76] 

"Resolved,  Further,  that  the  crediting  and  pay- 
ment in  the  year  1938  to  stockholders  F.  C.  St. 
Clair,  E.  S.  St.  Clair  and  L.  P.  St.  Clair,  of  equaliz- 
ing dividends  payable  forthwith,  aggregating 
$45,000.00,  so  that  the  total  dividends  paid  to  said 
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stockholders  for  the  period  January  31,  1929,  to 
and  including  December  31,  1937,  aggregating 
$56,000.00  to  each  stockholder,  is  hereby  ratified, 
confirmed  and  declared  to  be  the  act  and  deed  of 
the  Board  of  Directors  of  said  St.  Clair  Estate 
Company  and  of  said  Company. 

"Resolved,  Further,  that  a  dividend  payable  forth- 
with of  $20.00  per  share  on  the  outstanding  stock 
of  the  Company  and  aggregating  $24,000.00,  be  and 
the  same  is  hereby  declared  out  of  the  earned  surplus 
and  surphis  profits  of  the  corporation,  payable  in 
the  year  1938,  as  follows:  To  said  Security-First 
National  Bank  of  Los  Angeles,  Trustee  for  Cora 
St.  Clair  Cooper  $6,000.00  (heretofore  paid),  F.  C. 
St.  Clair  $6,000.00,  E.  S.  St.  Clair  $6,000.00,  and 
L.  P.  St.  Clair  $6,000.00. 

"Resolved,  Further,  that  the  declaration  or  mak- 
ing of,  and  the  payment  and/or  crediting  to  stock- 
holders of  the  respective  dividends  during  the 
period  from  January  1,  1929,  to  and  including 
December  6,  1938,  as  shown  by  said  reports  and/or 
said  financial  statements  be,  and  each  and  every 
thereof  is,  hereby  approved,  ratified  and  confirmed, 
and  declared  to  be  the  act  and  [77]  deed  of  the 
Board  of  Directors  of  St.  Clair  Estate  Company, 
and  of  said  Company. 

"Resolved,  Further,  that  each  and  all  of  the  acts 
and  transactions,  as  set  forth  or  referred  to  in  said 
reports  and  financial  statements  be  and  the  same 
are  hereby  approved,  ratified  and  confirmed. 

"Resolved,  Further,  that  all  of  the  acts  of  the 
officers  of  the  company  in  making  expenditures  and 
disbursements,  receiving  and  handling  of  revenues, 
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purchase  or  other  acquisition  of  assets  in  addition 
to  those  originally  received  by  the  company,  and 
the  disposal  of  assets  of  the  company  as  set  forth 
and/or  referred  to  in  said  report  or  financial  state- 
ment be,  and  the  same  are,  hereby  all  and  singular 
approved,  ratified  and  confirmed." 

"Eesolved,  Further,  that  the  President  or  Vice- 
President  and  Secretary  of  the  Company  be,  and 
said  officers  are,  hereby  authorized  and  fully  em- 
powered, in  their  discretion,  to  offer  for  sale  and 
to  sell  at  public  or  private  sale  any  securities  (con- 
sisting of  shares  of  corporate  stock  or  bonds,  or 
both)  owned  by  St.  Clair  Estate  Company,  at  the 
market  price  therefor,  at  any  time  between  and 
including  December  23,  1938,  and  December  30th, 
1938,  and  to  use  the  proceeds  thereof  in  payment 
and  discharge  of  any  and  all  dividends  declared 
and/or  ratified  or  dividend  payments  authorized 
to  [78]  be  paid  by  resolution  adopted  at  this  meet- 
ing of  directors. 

"Resolved,  Further,  that  as  to  and  respecting  any 
such  securities  which  are  listed  and  traded  in  upon 
a  stock  exchange,  the  sale  of  any  such  securities 
upon  the  New  York  Stock  Exchange,  or  other  Ex- 
change upon  which  the  same  is  listed,  at  the  market 
on  such  Exchange  on  the  day  and  at  the  time  of 
day  at  which  the  sale  is  made,  shall  conclusively 
establish  and  constitute  the  market  price  for  such 
security. 

"Resolved,  Further,  that  the  President  or  Vice- 
President,  and  the  Secretary  of  this  corporation  be, 
and  said  officers  are,  hereby  fully  authorized  and 
empowered,  in  their  discretion,  to  satisfy  all  or  any 


76  L.  P.  St.  Clair,  et  al 

portion  of  each  and  every  dividend  which  has  Ijccn 
declared  and  authorized  to  be  paid,  by  resolution 
adopted  at  this  meeting  of  the  Board  of  Directors, 
or  the  making  of  which  and/or  the  payment  of  which 
has  been  authorized  or  ratified  by  resolution  adopted 
at  this  meeting  of  the  Board  of  Directors,  by  trans- 
fer and  delivery  to  any  stockholder  entitled  to 
receive  dividend  payment  and  who  is  willing  to 
accept  the  same,  of  securities  (consisting  of  shares 
of  corporate  stock  or  corporate  bonds,  or  both) 
ow-ned  by  St.  Clair  Estate  Company,  at  the  market 
price  thereof  on  the  date  of  such  transfer  and  de- 
livery, which  shall  take  place  at  any  time  between 
and  [79]  including  December  23,  1938,  and  Decem- 
ber 30,  1938. 

"Resolved,  Further  that,  as  to  any  such  securities 
which  are  listed  and  traded  in  upon  any  established 
stock  exchange — the  closing  price  on  the  said  date 
of  sale  on  the  New  York  Stock  Exchange,  or  other 
Exchange  upon  which  such  securities  are  listed, 
which  securities  are  transferred  and  delivered  to  a 
stockholder  in  satisfaction  in  whole  or  in  part  of 
dividend  payment  hereunder,  shall  constitute  the 
market  price  of  such  security  on  the  date  of  such 
delivery,  w^ithin  the  period  hereinabove  prescribed 
therefor. 

"Resolved,  Further,  that  in  case  the  company 
transfers  and  delivers  to  any  stockholder  any  se- 
curity or  securities  owned  by  the  company  in  satis- 
faction ill  whole  or  in  part  of  dividend  payment  to 
sncli  stockholder — as  authorized  by  the  last  preced- 
ing resolution  of  this  Board  of  Directors — the  Presi- 
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dent  or  Vice-President  and  Secretary  are  further 
authorized  instructed  to  tender  and  offer  to  each 
other  stockholder  of  the  company,  the  opportunity 
to  take  a  proportionate  amount  of  the  same  security 
or  securities  in  satisfaction,  in  whole  or  in  part, 
of  any  dividend  payment  or  payments  payable  to 
such  stockholder,  pursuant  to  resolutions  adopted 
at  this  meeting  of  the  Board  of  Dire<;tors,  or  in 
case  payment  has  previously  been  made  to  any  such 
stockholder,  of  similar  dividends  in  cash,  then  there 
be  oifered  to  [80]  such  stockholder  the  opportunity 
to  purchase  for  cash  a  proportionate  amount  of 
such  securities  at  the  same  price  as  the  same  shall 
be  taken  by  any  stockholder  in  satisfaction  in  whole 
or  in  part  of  dividend  payment  payable  to  such 
stockholder. ' ' 

Upon  motion  duly  made  and  carried,  the  meeting 
was  adjourned. 

/s/  F.  C.  ST.  CLAIR, 

Secretary  of  St.  Clair  Estate 
Company. 

/s/  E.  S.  ST.  CLAIR, 

President  of  St.  Clair  Estate 
Company.  [81] 
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St.  Clair  Estate  Company 
(Incorporated  in  California) 

Balance  Sheet,  December  6,  1938 

Assets 

Cash  $    8,199.06 

Dividends  Receivable  (payable  in  December,  1938) 380.53 

Notes  Receivable : 

Cora  M.  Cooper $  2,750.00 

Sunset  Oil  Company 1,562.50 

M.  H.  Warren 345.39 

Total  notes  receivable 4,657.89 

Investment  Securities 433,497.84 

Property : 

Unimproved  lands $  21,773.06 

Holh^-ood  residence  property 

(net  depreciated  value)  7,388.80 

Mining  claims 250.00 

Total  Property 29,411.86 

Total $476,147.18 

Liabilities 
Accrued  Taxes : 

Federal  income  tax $       358.35 

Federal  capital  stock  tax 115.00 

California  State  franchise  tax. 25.00     $       498.35 

Stockholders'  Accounts: 

L.  P.  St.  Clair $  36,633.20 

F.  C.  St.  Clair 35,900.00 

E.  S.  St.  Clair 21,160.10 

Total  stockholders'  accounts 93,693.30 

Stated  Capital  and  Surplus: 

Stated  capital  (authorized  and  outstanding, 

1,200  shares  of  $20.00  each)  $  24,000.00 

Paid-in  surplus  105,487.00 

Earned  surplus  252,468.53 

Total  stated  capital  and  surplus 381,955.53 

Total $476,147.18 
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St.  Clair  Estate  Company 

Statement  of  Income 
For  the  Period  From  January  1, 1938,  to  December  6, 1938 

Revenues : 

Dividends  on  stocks $32,440.36 

Rovalty  on  Nincovich  Lease 1,344.44 

Miscellaneous  160.94    $33,945.74 

Expenses : 

Management  compensation  (E.  S.  St.  Clair).-$  2,400.00 

Legal  and  accounting  fees 3,170.00 

County  property  taxes 704.75 

Federal  income  and  capital  stock  taxes 1,904.78 

California  franchise  tax 343.35 

Interest 568.48 

Subscriptions  to  financial  services 147.85 

Depreciation  of  HoUj^vood  building 168.82 

Contributions  150.00 

Miscellaneous  88.90 

Total  expenses  9,646.93 

Net  Income $24,298.81 
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St.  Clair  Estate  Company 

Investment  Securities 

December  6,  1938 

Estimated 
Market  Value 

Book  Per 

Shares      Value  Share       Amount 
Marketable  securities : 

Union  Oil  Company  of  Calif 9633  $191,992.21  $  18.75  $180,618.75 

Transamerica  Corp 2096      48,910.64  7.00       14,672.00 

Shell  Union  Oil  Co 2077      28,745.81  14.13       29,337.63 

Honolulu  Oil  Corp 1000       39,906.26  20.50       20,500.00 

Alli.s-ChalmersManufact'ngCo.  150        7,622.50  46.00        6,900.00 

Standard  Oil  Co.  of  Indiana 100        4,907.50  26.75        2,675.00 

U.  S.  Pipe  &  Foundry 100        3,295.00  44.50        4,450.00 

Southern  Calif.  Gas  Co.  6%  pfd.  356        7,453.75  30.00       10,680.00 

Bank  of  America  N.T.  &  S.A 419       23,045.00  37.00       15,503.00 

Bancamerica-Blair  Corp 83           996.00  3.25           269.75 

West  Coast  Life  Insurance  Co...     52           596.00  7.50           390.00 

Total $357,470.67  $285,996.13 

Other  securities : 

Bakersfield  Laundrv  Assn 200  $  20,000.00  $200.00  $  40,000.00 

Calex  Oil  Company 12000      33,799.38  .60        7,200.00 

San  Joaquin  Compress  & 

Warehouse  Co 25         1,700.00  200.00        5,000.00 

Bakersfield  Investment  Co 100        7,914.69  85.00        8,500.00 

Padre  Hotel  Corp 20        2,000.00  100.00        2,000.00 

S.  W.  &  B.  Oil  Co 53631         5,363.10  .10        5,363.10 

Bakersfield  Sandstone  Brick  Co.93.46        3,750.00  100.00        9,346.00 
Sun-maid  Raisin  Crowers 

Ass'n  pfd 5            500.00  nil 

Baker.sfield  Elks  Hall  Assn 1025         1,000.00  nil 

Total $  76,027.17  $  77,409.10 

Total $433,497.84  $363,405.23 


Note:  Marketable  securities  have  been  valued  at  the  last  bid 
or  sale  prices  on  December  6,  1938.  The  other  securities 
are  stated  at  values  as  estimated  by  Mr.  E.  S.  St.  Clair. 
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St.  Clair  Estate  Company- 
Property 
December  6,  1938 

Estimated 
Book  Realizable 
Value  Value 

Unimproved  Lands : 

Kern  County,  California : 
480  acres  in  Section  20-28-24 

(NW14  and  S1/2)  $  4,800.00    $  4,800.00 

80  acres  in  Section  18-11-19 

(Ei/2  0fSEi4)(l)  800.00        2,000.00 

Ys  interest  in  70  acres  in  Section  6-11-23 

(NWi^  of  SE14,  S1/2  of  NEi^  of  SEi^, 

5  acres  in  SE14  of  SE14,  and  5  acres  in 

SE14  of  NEi/4)(2)  899.22       12,000.00 

100  acres  in  Sections  1  and  2-29-21  ( W1/2  of 

Ei/o  of  W1/2  of  NWI/4  and  Wi/o  of  Wi/,  of 

NW14  of  Section  1  and  E1/2  of  E1/9  of 

NEi^  of  Section  2)  1 10,000.00       10,000.00 

100  acres  in  Section  28-30-27  (Westerly  100 

acres  of  SWi^)  (3)  3,060.26        3,000.00 

[jOs  Angeles  County,  California : 
1^  interest  in  Gardena  lot  (S  209.17  feet  of 
Lot  5  of  South  Gardena  Tract) 2,213.58        2,000.00 

Total  unimproved  lands $21,773.06    $33,800.00 

Hollywood  Residence  Property  (1712  Sierra 
Bonita  Ave.,  Los  Angeles,  California) 7,388.80       12,000.00 

Mining  Claims : 
Wilkinson  Placer  Claim,  Nevada  County,  Calif. 

(10/24ths  interest) 
Wild  Cat  Placer  Claim,  Nevada  County,  Calif. 

(5/9ths  interest) 
liive  Oak  Claim,  Placer  County,  Calif. 

Total  mining  claims 250.00  250.00 

Total $29,411.86     $46,050.00 


(1)  Subject  to  lease  to  Union  Oil  Company  of  California. 

(2)  Subject  to  least  to  N.  Nincovich. 

(3)  Subject  to  lease  to  L.  G.  Helm. 

The  above  realizable  values  are  based  upon  estimates  made  by 
^r.  E.  S.  St.  Clair. 
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St.  Clair  Estate  Company 

Statement  of  Earned  Surplus 

For  the  Period  From  January  1, 1938,  to  December  6, 1938 

Balance— January  1,  1938 $311,270.50 

Adjustment — value  assigned  to  company's  interest  in 

70  acres  parcel  in  Section  6-11-23,  Kern  County 899.22 

Adjusted  Balance,  January  1,  1938 $312,169.72' 

Net  Income 24,298.81 

Total $336,468.53 

Dividends  84,000.00' 

Balance— December  6,  1938 $252,468.53 : 


St.  Clair  Estate  Company 

Stockholders '  Accounts 

From  January  31,  1929,  to  December  6,  1938 

Sec.  First 
L.  P.  E.  S.  F.  C.       Nat'lBk., 

Total         St.  Clair     St.  Clair     St.  Clair       Trustee 
Dividends 
declared $250,000.00  $62,500.00  $62,500.00  $62,500.00  $62,500.00 

Less  dividend 
pavments : 

1929 31,500.00  8,000.00       8,000.00  8,000.00       7,500.00 

1930 24,968.00  7,000.00       5,868.00  4,600.00      7,500.00 

1931 8,321.00  2,821.00  5,500.00 

1932 9,000.00  3,000.00  6,000.00 

1933 8,000.00  2,000.00  6,000.00 

1934 7,000.00  1,000.00  6,000.00 

1935 10,301.00  4,301.00  6,000.00 

1936 30,500.00  8,000.00      8,500.00  8,000.00      6,000.00 

1937 17,200.00  5,200.00  6,000.00       6,000.00 

1938 6,000.00  6,000.00 

Total $152,790.00  $23,000.00  $40,690.00  $26,600.00  $62,500.00 

Remainder..$  97,210.00  $39,500.00  $21,810.00  $35,900.00  nil 

Less  other  items 

chargeable  to 

stockiiolders' 

accounts    3,516.70      2,866.80         649.90 

Balance, 
Dec.  6, 1938..$  93,693.30  $36,633.20  $21,160.10  $35,900.00  nil 
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St.  Clair  Estate  Company 

Estimated  Realizable  Value  of  Assets 

December  6,  1938 

Cash  $    8,199.06 

Dividends  and  Notes  Receivable 5,038.42 

Marketable  Securities  285,996.13 

Other  Securities 77,409.10 

Property  46,050.00 

Total $422,692.71 

Less  Accounts  Payable  to  Stockholders  and  Accrued  Taxes..     94,191.65 

Net  Realizable  Value $328,501.06 


Note:  Marketable  securities  have  been  valued  at  the  last  bid 
or  sale  prices  on  December  6,  1938.  The  other  assets  are 
stated  at  values  as  estimated  by  Mr.  E.  S.  St.  Clair. 


St.  Clair  Estate  Company 

(Incorporated  in  California) 

Balance  Sheet,  December  31, 1937,  and  January  31, 1929,  and  Comparison 


December 
31, 1937 
11    $     5,907.13 


ounts  and  Notes  Receivable — 

itoekholders: 

'ora  M.  Cooper : 

Dividend  account  15,000.00 

Other 2,7.50.00 

P.  St.  Clair  (suspense  item 

originating  in  1917) 2,866.80 


Total $  20,616.80 


;ounts  and  notes  receivable — 
)thers : 

sunset  Oil  Company 3,437.50 

tl.  H.  Warren 345.39 

'alex  Oil  Company 143.35 

iaker.sfield  Laundry  Association 25.00 


Total. 


3,951.24 


estment  Securities 418,452.35 


jperty : 

:nimproved  lands 20,873.84 

jeases  

^lining  claims  250.00 

Hollywood  residence  property — 
land  and  building 14,974.02 


Total 36,097.86 

jbss  reserve  for  depreciation 7,416.40 


Net  depreciated  value 28,681.46 


Total $477,608.98 


January 

31, 1929 

$  44,142.99 

Increase 
(Decrease) 

$(38,235.86) 

14,467.87 
2,866.80 

15,000.00 

(11,717.87) 

$  17,334.67 

$    3,282.13 

3,437.50 

.345.39 

143.35 

25.00 

3,951.24 

387,920.80 

30,531.55 

22,190.44 

1,775.00 

250.00 

14,406.30 

(1,316.60) 

(1,775.00) 

567.72 

38,621.74 
3,617.76 

(2,523.88) 
3,798.64 

35,003.98 

(6,322.52) 

$484,402.44  $  (6,793.46) 

December 
Liabilities  31, 1937 

Note  payable  to  Bank  of  America 

National  Trust  &  Savings  Association.. $    7,900.00 


January 
31, 1929 


Account  payable  to  broker 191.38 


191.38 


Accounts  payable — stockholders : 

L.  P.  St.  Clair  (dividend  account) 12,500.00  12  ,500  00 

F.  C.  St.  Clair  (dividend account) 14,900.00  14900  00 

E.  S.  St.  Clair 1,360.10  6,477.12       (5'll7'o2) 


Total 28,760.10        6,477.12       22,282.98 


Stated  Capital  and  Surplus : 
Stated  capital  (authorized  and 

outstanding,  1,200  shares  of 

$20.00  each)  24,000.00 

Paid-in  .surplus  105,487.00 

Earned  surplus 311,270.50 


24,000.00 
105,487.00 
348,438.32 


Total $440,757.50  $477,925.32  $(37,167.82) 


Total $477,608.98  $484,402.44  $  (6,793.46) 


86 
St.  Clair  Estate  Company 

Statement  of  Income 
For  the  Period  Prom  February  1, 1929,  to  December  31, 1937,  by  Periods 

2/1/1929  to 
Total       12/31/1929      1930  1931  1932  1933  1934  1935  1936  1937 

Revenues : 

Dividends  on  stocks $190,173.84  $27,454.72  $32,047.88  $25,636.09  $11,922.50  $11,471.25  $12,630.87  $13,450.93  $25,155  03  $30  404  57 

Interest  on  bank  accounts,  etc 3,049.82  2,040.03  108.20  90.93 

Share  of  partnership  profits  (Beverly  Oil  Co. )       7,808.39 

Bonuses  received  as  consideration  for  leases....     30,777.15  25,000.00 

Oil  royalties 7,716.59 

Miscellaneous  803.02  127.56         246.31 

Total  revenues 240,328.81     27,454.72     59,215.47     25,990.60     12,013.43     14,593.90     14,184.16     15,479.93     36,778.89    34,617.71 

Expenses : 

Management  compensation  (E.  S.  St.  Clair)..  21,400.00 

Legal  and  accounting  fees 1,716.05 

Insurance  and  repairs — HoUj'wood  property..  841.37 

County  property  taxes 6,031.37 

California  franchise  tax 689.31 

Federal  income  and  capital  stock  taxes 3,127.06 

Interest  12,727.40 

Contribution  to  Mercy  Hospital 500.00 

Subscriptions  to  financial  services 305.78 

Miscellaneous  693.84 


149.09 

97.85 

227.04 

14.78 

321.90 

2,961.56 

1,442.94 

1,216.08 
319.65 

1,721.19 
5,457.50 
4,358.90 

466.62 
3,357.69 

12.00 

12.50 

266.23 

71.49 

66.93 

2,200.00 

2,400.00 

2,400.00 

2,400.00 

2,400.00 

2,400.00 

2,400.00 

2,400.00 

2,400.00 

932.05 

85.00 

240.00 

70.00 

72.50 

56.50 

60.00 

55.00 

145.00 

51.00 

51.00 

702.00 

37.37 

195.72 

1,073.04 

825.36 

705.37 

747.85 

537.20 

676.27 

559.11 

711.45 

50.00 

53.75 

96.24 

25.00 

25.00 

25.00 

25.00 

17.30 

372.02 

34.52 

.40 

.92 

251.22 

532.12 

500.00 

1,807.88 

1,572.46 

5,572.69 

1,356.44 
500.00 

781.28 

693.86 

651.92 

770.92 

652.40 

675.43 

75.78 

20.00 

10.00 

10.00 

20.00 

25.00 

145.00 

6.17 

41.40 

42.89 

106.22 

234.86 

70.16 

28.19 

35.38 

128.57 

Total  expenses  48,032.18       5,083.18       9,280.40      5,460.93      4,098.27       4,235.99      4,012.00      5,194.50      4,281.56      6,385.35 


Net  Income $192,296.63  $22,371.54  $49,935.07  $20,529.67  $  7,915.16  $10,357.91  $10,172.16  $10,285.43  $32,497.33  $28,232.36 


Note :  In  the  determination  of  the  net  income  showai  above  no  consideration  has  been  given  to  profits  or  losses  arising  from  the  sale  or  other  disposition 
of  assets  which  have  been  credited  or  charged  to  earned  surplus  as  the  case  may  be. 
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St.  Clair  Estate  Company 

Investment  Securities 

December  31,  1937 

Listed  Securities :  Shares  Book  Value 

Union  Oil  Company  of  California 8,898  $178,210.96 

Transamerica  Corporation  *2,096  48,910.64 

Shell  Union  Oil  Company 2,077  28,745.81 

Honolulu  Oil  Company 1,000  39,906.26 

Allis-Chalmers  Manufacturing  Co 150  7,622.50 

Standard  Oil  Company  of  Indiana 100  4,907.50 

U.  S.  Pipe  &  Foundry 100  3,295.00 

Southern  California  Gas  Company,  6%  pfd 356  7,453.75 

Unlisted  Securities : 

Bakersfield  Laundry  Association  (100%  owned)  200  20,000.00 

Calex  Oil  Company  (50%  owned) 12,000  32,935.14 

Bank  of  America  Nat'l  Trust  &  Savings  Assn...  419  23,045.00 

Bancamerica  Blair  Corporation 83  996.00 

San  Joaquin  Compress  &  Warehouse  Company  25  700.00 

Bakersfield  Investment  Company 100  8,514.69 

Padre  Hotel  Corporation 20  2,000.00 

West  Coast  Life  Insurance  Company 52  596.00 

S.  W.  &  B.  Oil  Company 53,631  5,363.10 

Bakersfield  Sandstone  Brick  Company 93  3,750.00 

Sun  Maid  Raisin  Growers  Assn.,  pfd 5  500.00 

B.P.O.E.  Building,  Bakersfield,  preferred 1,025  1,000.00 

Total $418,452.35 


*  Represents  number  of  shares  of  new  stock,  which  the  Company 
will  receive  upon  surrender  of  certificates  for  4,189  shares  of  old  stock 
not  exchanged.  The  exchange  is  to  be  made  on  the  basis  of  2  shares  of 
old  stock  for  one  share  of  new  stock. 
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St.  Clair  Estate  Company 
Unimproved  Lands,  December  31,  1937 

Kern  County,  California :  Book  Value 

N.W.  V4  and  S.  V2  of  Section  20  Township  28  Range  24 

(480  acres)  _ $  4,800.00 

E.  1/0  of  S.E.  14  of  Section  18  Township  11  Range  19 

(80  acres)  (1 )        800.00 

N.W.  l^  of  S.E.  14,  S.  1/2  of  N.E.  14  of  S.E.  14,  5  acres  in  N.W. 
corner  of  S.E.  14  of  S.E.  14  and  5  acres  in  S.W.  corner  of 
S.E.  1/4  of  N.E.  14  of  Section  6  Township  11  Range  23 
(70  acres) — i/g  interest (2)*      nil 

W.  1/2  of  E.  1/9  of  W.  1/2  of  N.W.  14  and  W.  1/,  of  W.  i/>  of 
N.W.  1/4  of  Section  1  Township  29  Range  21  and  E.  i/^  of 
E.  1/2  of  N.E.  14  of  Section  2  Township  29  Range"  21 
(100  acres)  10,000.00 

Westerly  100  acres  of  S.W.  14  of  Section  28  Township  30 

Range  27 (3)     3,060.26 

Los  Angeles  County,  California : 
S.  209.17  feet  of  Lot  5  of  South  Gardena  Tract— 1/4  interest 2,213.58 

Total $20,873.84 


(1)  Subject  to  lease  to  Union  Oil  Company  of  California. 

(2)  Subject  to  lease  to  N.  Nincovich. 

(3 )  Subject  to  lease  to  L.  G.  Helm. 

*  Value  assigned  to  the  two  parcels  of  land  in  Section  6  Township  11 
Range  23  (70  acres  and  43  acres)  as  of  February  25, 1915,  $5,000.00,  was 
extinguished  through  the  sale  of  the  43  acre  parcel  in  1936. 
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St.  Clair  Estate  Company 

Statement  of  Earned  Surplus 
For  the  Period  From  February  1, 1929,  to  December  31, 1937 

Balance,  February  1, 1929 $348,438.32 

Net  Income 192,296.63 

Total    $540,734.95 

Deduct : 

Dividends : 

From  surplus  at  February  1,  1929 $  32,000.00 

From  current  earnings 134,000.00 

Loss  on  sale  or  other  disposition  of  assets  (net) : 
Investment  securities : 

Transamerica  Corporation $9,503.44 

Bethlehem  Steel  Corporation 5,875.25 

Paramount  Public  Corporation 5,440.00 

General  Motors  Corporation 1,505.80 

Union  Oil  Company  of  California 18,439.54 

Shell  Union  Oil  Company 1,993.37 

Bankers  Investment  Association 673.68 

Antelope  Heights  Orange  Company....  8,578.27 

Tejon  Oil  Company (1,072.32) 

Coalinga  Central  Oil  Company (462.04) 

Leases  quitclaimed 1,775.00 


► 


Total    $52,249.99 

Less  excess  of  proceeds  from  sale  of  real 

estate  over  the  book  value  thereof $7,052.05 


Remainder    45,197.94 

Account  with  Cora  M.  Cooper  originating  prior  to 

January  31,  1929,  written  off 14,467.87 

Depreciation  of  Hollywood  building 3,798.64 

Total    $229,464.45 

Balance,  December  31,  1937 $311,270.50 
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St.  Clair  Estate  Company 

Dividend  Payments 
For  the  Period  From  February  1,'  1929,  to  December  31, 1937 


Year  Total 

1929 $  32,000.00 

1930 24,468.00 

1931 8,321.00 

1932 9,000.00 

1933 8,000.00 

1934 7,000.00 

1935 10,301.00 

1936 30,500.00 

1937 24,000.00 


Total $153,590.00 


L.  P. 

E.S. 

F.C. 

Cora  M. 

St.  Clair 

St.  Clair 

St.  Clair 

Cooper 

$  8,000.00 

$  8,000.00 

$  8,000.00 

$  8,000.00 

7,000.00 

5,868.00 

4,600.00 

7,000.00 

2,821.00 

5,500.00 

3,000.00 

6,000.00 

2,000.00 

6,000.00 

1,000.00 

6,000.00 

4,301.00 

6,000.00 

8,000.00 

8,500.00 

8,000.00 

6,000.00 

6,000.00 

8,000.00 

6,000.00 

6,000.00 

$29,000.00 

$41,490.00 

$26,600.00 

$56,500.00 

vs.  United  States  of  America  91 

St.  Clair  Estate  Company 

Statement  of  Assets  Received  by  the  Corporation  as  Consideration  for 
the  Issuance  of  Capital  Stock  as  of  March  7, 1903 

Cash  $  45,909.45 

Notes  Receivable  10,427.55 

Securities : 

Bakersfield  Laundrv  Association 

(190  shares)  ..1 $25,000.00 

First  National  Bank  of  Bakersfield 

(25  shares)  2,500.00 

Senator  Oil  Companv  (4,700  shares) 4,700.00 

Aztec  Oil  Company  (1,000  shares) 1,000.00 

]\Ionte  Cristo  Oil  Company  (1,000  shares)..  400.00 

Bakersfield  Hardware  Company  (75  shares)  4,400.00 


Total  securities 38,000.00 

Real  Property : 

Lots  18, 19,  and  20,  corner  of  B  and  19th 

Streets,  Bakersfield $  2,800.00 

Undivided  one-half  interest  in  lot,  corner  of  I 

and  20th  Streets,  Bakersfield 6,500.00 

All  of  Block  356  of  City  of  Bakersfield 14,000.00 

All  of  Block  30  of  To^vn  of  Kern 800.00 

N.W.  1/4  and  S.  1/9  of  Section  20-28-24 4,800.00 

Section  17-27-23 3,200.00 

E.  1/9  of  S.E.  14  of  Section  18-11-19 800.00 

Lots  38  and  43  of  Section  1-30-27 2,000.00 

Undivided  10/24  of  Enterprise  mining 

claim  situated  nr.  Lowell  Hill,  Nev. 
Undivided  10/18  of  Wild  Cat  Placer  ^  250.00 

Mine 

Liveoak  claim 

Cemetery  lot.  Block  84,  Union  Cemeterv^ nil 


Total  real  property 35,150.00 


Total    $129,487.00 

Par  Value  of  Capital  Stock  Issued 24,000.00 


Paid-in  Surplus $105,487.00 


Note:  The  values  of  securities  and  real  property  as  stated  above  are 
cost  or  approximate  realizable  value  as  of  March  7,  1903,  as  esti- 
mated bv  E.  S.  St.  Clair. 
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St.  Clair  Estate  Company 
Estimated  Value  of  Assets  as  of  March  1, 1913 


i 


Probable  Date  of 
Securities:  Acquisition    Shares        Amount 

Antelope  Heights  Orange  Co 1907  9,9331/3     $  24.833.33 

Bakersfield  Laundrv  Association 1903  200         40,000.00 

Bakersfield  Sandstone  Brick  Co 1904  75           3,750.00 

Calloma  Oil  Company 1904  16,000         10,000.00 

Coalinga  Central  Oil  Company 1907  449,995         68,000.00 

First  National  Bank  of  Bakersfield 1903  25           5,425.00 

First  Bank  of  Kern 1904  60           8,280.00 

Imperial  Securities  Co 1905  5,000             250.00 

Pacific  Metals  Co 1913  23) 

Pacific  Metals  Co.  Pfd 1913  121  (        2,058.00 

Petroleum  Investment  Co 1913  50           6,800.00 

Producers  Transportation  Co 1913  10           1,000.00 

S.  W.  &  B.  Oil  Company 1904  53,631        26,815.50 

Security  Trust  Co 1911  75           9,750.00 

Tejon  Oil  Company 1909  4,500         45,000.00 

Union  Oil  Company  of  California 1913  230        23,000.00 

Real  Property  : 

N  W  1/4  and  S  1/2  of  Sec.  20-28-24 1903  4,800.00 

E  1/0  of  SE  1/4  of  Sec.  18-11-19 1903  800.00 

43  acres  in  Sec.  6-11-23  (Vs  interest) 1910  29,300.00 

70  acres  in  See.  6-11-23  (i/g  interest) 1910  47,800.00 

Leases : 

St.  Clair  and  Jastro 1908  28,389.06 

Calloma  Extension  Oil  Company 

(partnership)    1908  14.705.64 

Mining  Claims 1903  250.00 

Total $407,006.53 


Notes :  The  assets  shown  above  represent  those  recorded  on  tlie  books  as 
of  February  25,  1915  (date  as  of  which  books  of  the  Company 
were  first  opened),  and  inasmuch  as  there  is  no  record  of  sales 
of  assets  between  IMarch  1,  1913,  and  PVbruary  25,  1915,  it  has 
been  assumed  that  the  assets  at  both  dates  were  identical. 

The  amoinits  at  which  the  assets  are  stated  repi-osent  <ronerally 
values  established  by  ]\Ir.  E.  S.  St.  Chiir  based  u])on  liis  kiiowl- 
edj^eof  the  values  as  of  Marcli  1, 1913. 

The  assets  shown  as  havinpc  been  accjuired  in  1903  were  ac- 
quifcd  by  tlie  Conijiany  in  connection  willi  the  issuance  of  its 
cai)ital  .stock  in  that  year.  The  dates  of  acquisition  as  to  the  re- 
maining assets  were  estimated  by  Mr.  E.  S.  St.  Clair. 
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St.  Clair  Estate  Company- 
Assets  Recorded  on  Books  in  Opening  Entry  February  25, 1915 

Cash  $     2,841.39 

Securities :  Shares 

Bakersfield  Laundry  Association 200  $20,000.00 

Antelope  Heights  Orange  Co 9,9331/3  24,833.33 

Coalinga  Central  Oil  Company 449,995  50,000.00 

Calloma  Oil  Company 16,000  8,000.00 

Tejon  Oil  Company 4,500  4,500.00 

Bakersfield  Sandstone  Brick  Co 75  3,750.00 

First  National  Bank  of  Bakersfield....          25  5,425.00 

First  Bank  of  Kern 60  8,280.00 

Imperial  Securities  Company 5,000  250.00 

Pacific  Metals  Company 23  2,300.00 

Pacific  Metals  Company,  pfd 121  12,100.00 

Petroleum  Investment  Company 50  6,800.00 

Producers  Transportation  Company          10  1,000.00 

S.  W.  &  B.  Oil  Company 53,631  5,363.10 

Security  Trust  Company 75  9,750.00 

Union  Oil  Company  of  California 230  23,000.00 

Total  securities 185,351.43 

Unimproved  Lands : 

N.W.  14  and  S.  1/2  of  Section  20  Township  28 

Range  24,  Kern  Coiuity  (480  acres)  4,800.00 

E.  1/2  of  S.E.  1^  of  Section  18  Township  11 
Range  19,  Kern  County  ( 80  acres ) 800.00 

Vs  interest  in  two  parcels  of  land  in  Section  6 
Township  11  Range  23,  Kern  County 
(70  acres  and  43  acres) ! 5,000.00 

Total  unimproved  lands 10,600.00 

Leases : 

1/2  interest  in  N.E.  14  of  N.E.  14  of  Section  6 
Township  28  Range  29,  Kern  Countv 
(40  acres)  10,000.00 

1/2  interest  in  N.W.  1/4  of  S.E.  14  of  N.W.  14 
of  Section  31  Township  28  Range  28,  Kern 
County  (10  acres) 10,000.00 

Total  leases 20,000.00 
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Mining  Claims : 

Lowell  Hill  ]\Iining  District,  Nevada  County, 

Calif. :  AVilkinson  placer  claim — 

10/24  interest 100.00 

Wildcat  mining  claim — 5/9  interest 100.00 

Dutch  Flat,  Placer  County,  Calif. : 

Live  Oak  placer  claim 50.00 

Total  mining  claims 250.00 

Total  assets $219,042.82 

Less  Bills  Payable 5,535.00 

Net  Assets $213,507.82 


Exhibit  D 

Friday,  December  23rd,  1938 

Court  met  at  10:00  A.  M. 

Present:  Hon.  W.  L.  Bradsliaw,  Judge 
W.  V.  Freeman,  Deputy  Clerk 
John  Jepsen,  Bailiff 

No.  33053 
Cora  M.  St.  Clair 

vs. 
St.  Clair  Estate  Co.,  etc.,  et  al. 

In  the  above  entitled  matter  upon  ex  parte  appli- 
cation of  Mortimer  Kline  of  counsel  for  the  defend- 
ants, pursuant  to  Section  937  of  the  C.C.P.  and  good 
cause  appearing  therefor,  it  is  by  the  Court  Ordered 
that  the  temporary  restraining  order  heretofore 
issued  herein  is  hereby  modified  as  follows: 

That  the  words  "Declaring  or"  be  stricken  from 
Paragraj)h  2,  line  31  on  page  2,  and 

the  words  "equalizing  dividends  and''  be  stricken 
from  Paragra])h  2,  line  3,  on  page  3.  [98] 
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State  of  California 
County  of  Kern — ss. 

I,  H.  J.  Veon,  County  Clerk  and  ex-officio  Clerk 
of  the  Superior  Court,  do  hereby  certify  the  fore- 
going to  be  a  full,  true  and  correct  copy  of  the 
original  Minute  Order  on  tile  in  my  office  and  that 
I  have  carefully  compared  the  same  with  the 
original. 

Witness  my  hand  and  seal  of  the  Superior  Court 
this  9th  day  of  February,  1945. 

[Seal]  R.  J.  VEON, 

County  Clerk  and  Ex-Officio 
Clerk,  Superior  Court. 

By  L.  REAGAN, 

Deputy  Clerk.  [99] 

Exhibit  E 

Friday,  April  28,  1939 

Court  Met  at  10:30  a.m. 

Present:  Hon.  A.  Caminetti,  Judge. 
F.  Roy  Davis,  Reporter. 
Leo  D.  Rapp,  Deputy  Clerk. 
W.  J.  Littlefield,  Bailiff. 

No.  33107 

In  the  Matter  of 
ST.  CLAIR  ESTATE  COMPANY,  a  Corporation, 
In  the  Process  of  Voluntary  Winding  Up. 

The  above-entitled  matter  came  on  regularly  at 
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this  time  today  for  the  purpose  of  hearing  the  Peti- 
tion for  Partial  Distribution  of  one  of  the  Stock- 
holders, Cora  M.  St.  Clair  with  the  said  Corporation 
appearing  by  counsel  Harry  Conron  and  Mortimer 
A.  Kline,  and  with  the  Petitioner  appearing  by  her 
counsel  Warren  E.  Libby  and  R.  Y,  Burum,  all  pres- 
ent in  open  court. 

Cause  proceeds  as  follows,  to-vvit : 

Comes  now  Mortimer  A.  Kline  of  counsel  for  the 
corporation  and  moves  the  Court  for  Permission  to 
file  an  answer  to  the  said  petition  for  distribution 
and  good  cause  appearing  therefore,  now  it  is  by  the 
Court  ordered  that  said  answer  may  be  filed. 

Said  Answer  is  filed  in  open  coui-t. 

Comes  now  Mortimer  A.  Kline  and  files  in  open 
court  a  motion  to  Modify  the  Nunc  Pro  Tunc  order 
on  file  herein  and  made  as  of  February  6th,  1939, 
and  signed  by  Hon.  Louis  Drapeau,  Judge. 

By  and  at  the  request  of  counsel;  said  record 
shows  that  a  copy  of  both  the  above  documents  was 
served  in  open  court  upon  the  counsel  present. 

Comes  now  Warren  E.  Libby  of  counsel  for  the 
Petitioner  Cora  M.  St.  Clair  and  moves  the  Court 
to  be  permitted  to  Amend  the  Petition  on  filer/ 
herein  for  Partial  Distribution  by  adding  the  name 
of  Leonard  St.  Clair  as  one  of  the  Petitions  and 
good  cause  ap])earing  therefore,  now  it  is  by  the 
Court  Ordered  that  said  amendment  be  made 
by  iiilcrlineation  by  tlu^  Clerk  of  the  Court. 

A  stateiiK'jif  of  Haskins  and  Sells  of  the  St.  Clair 
Instates  Company,  as  of  December  6th  and  being 
designated  as  Exhibit  A  attached  to  the  ])etition  for 
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the  ai^pointment  of  a  Certified  Public  Accountant, 
now  ottered  and  received  into  evidence,  marked  and 
filed  as  Petitioners  Exhibit  No.  12  and  allowed  to 
retain  its  original  place  in  the  files  of  the  above- 
entitled  cause. 

Petitioners  Exhibit  No.  1  now  offered  in  evidence 
and  received  bv  reference,  the  same  beinsr  the  min- 
utes  of  the  Meeting-  of  the  Board  of  Directors  of  the 
above  corporation  as  of  December  23rd,  1938. 

Counsel  for  the  respective  parties  stipulate  that 
the  marketable  value  of  the  Corporation  properties 
is  placed  at  $250,000.00  in  place  of  and  instead  of 
$285,996.13  as  set  forth  on  the  Petitioners  Exhibit 
No.  12. 

12 :20  Noon.  The  Court  at  this  time  took  the  regu- 
lar noon  day  recess  until  1 :15  p.m.  of  this  day. 

Court  Met  at  1 :15  P.M. 

Present:  Hon.  A.  Caminetti,  Judge. 
F.  Roy  Davis,  Reporter. 
Leo  D.  Rapp,  Deputy  Clerk. 
W.  J.  Littlefield,  Bailiff. 
No.  33107 

In  the  Matter  of 
ST.  CLAIR  ESTATE  COMPANY,  a  Corporation, 
In  the  Process  of  Voluntary  Winding  Up.  [100] 

Friday,  April  28,  1939. 
The  above-entitled  matter  came  on  regularly  at 
this  time  today  for  further  hearing  upon  the  ]3eti- 
tion  for  partial  distribution  with  the  Corporation 
appearing  by  its  counsel  Mortimer  A.  Kline  and 
Harry  Conron,  and  wdth  the  Petitioner  Cora  M.  St. 
Clair  appearing  by  her  counsel  Warren  E.  Libby 
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and  R.  Y.  Buriini,  all  present  in  open  court. 

Cause  proceeds  as  follows,  to  wit: 

A  statement  showing  the  values  of  the  assets  of 
the  Corporation  as  of  certain  dates,  offered  and  re- 
ceived in  evidence,  marked  and  filed  as  Respondent 
corporations  Exhibit  B. 

Counsel  present  argument  and  submit  the  said 
motion  to  modify  to  the  Court  for  consideration  and 
decision  and  now  after  due  consideration  and  being 
fully  ad^'ised  in  both  the  law  and  the  premises,  it  is 
by  the  Court  Ordered  that  the  said  motion  be  and 
the  same  is  hereby  denied; 

In  re  Petition  for  Partial  Distribution,  counsel 
for  the  respective  parties  enter  into  the  following 
stipulation : 

'*Mr.  Kline:  Now  your  Honor,  I  have  the  follow- 
ing suggestion  to  make  in  the  form  of  a  stipulation. 

That  your  Honor  make  an  order  authorizing  and 
directing  the  St.  Clair  Estate  Company  to  pay  to  its 
stockholders  the  total  sum  of  Twenty-Four  thousand 
Dollars,  ]iayab1e  as  follows: 

One:  To  Security  First  National  Dank  of  Los 
Angeles,  Tiiistee  for  Cora  M.  St.  Clair,  Six  thou- 
sand dollars; 

Two:  F.  C.  St.  Clair,  Six  thousand  dollars; 

Three:  E.  S.  St.  Clair,  six  thousand  doUai's; 

Four:  D  P.  St.  Clair  &  L.  A.  Church  &  Company, 
a  copartnershi]i  as  })ledgee,  six  thousand  dollars; 

Five:  It  is  understood  that  the  foregoing  sums 
shall  be  charged  against  said  stockholders'  accounts 
on  the  books  of  the  St.  Clair  Estate  Company  and 
shall  be  deducted  from  or  withheld  from  any  moneys 
or  property  hereafter  payable  to  said  stockholders 
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hy  the  corporation,  the  St.  Clair  Estate  Company." 
All  counsel  enter  into  the  above-stipulation  and 

same  is  reduced  to  writing  and  signed  by  the  counsel 

present. 
All  counsel  being  in  accord,  the  Court  makes  its 

order  in  accordance  with  the  above-stipulation.  [101] 

EXHIBIT  F 

In  the  Superior  Court  of  the  State  of  California, 
In  and  for  the  County  of  Kern 

No.  33107 

In  the  Matter  of 
ST.  CLAIR  ESTATE  COMPANY,  a  Corporation, 
In  the  Process  of  Voluntary  AVinding  Up. 

ORDEPt  CONSTRUING  ORDER  OF 
DISTRIBUTION  OF 
April  28,  1939 
The  above-entitled  matter  came  on  regularly  for 
hearing  upon  the  petition  of  Cora  M.  St.  Clair,  Leon- 
ard St.  Clair  and  Security  First  National  Bank  of 
Los  Angeles,  California,  for  the  construction  by  the 
Court  of  the  former  order  of  April  28,  1939,  dis- 
tributing Twenty-four  Thousand  Dollars  ($24,- 
000.00)  to  stockholders  of  St.  Clair  Estate  Company, 
Warren  E.  Libby  and  Osborn,  Burum  and  Short- 
ridge,  by  Warren  E.  Libby  and  R.  Y.  Burum,  ap- 
I^earing  for  petitioners,  Andrews  and  Kline,  for- 
merly Andrews,  Blanche  &  Kline,  by  Mortimer  A. 
Kline,  and  Borton,  Petrini,  Conron  &  Borton,  by 
F.  Y..  Borton,  appearing  for  the  Corporation,  upon 
the  31st  day  of  August,  1939,  before  the  Honorable 


100  L.  P.  St.  Clair,  et  al. 

H.  S.  Gans,  Judge  of  the  above-entitled  Court,  and 
arguments  of  Counsel  having  been  heard  on  the 
matter  and  it  ai)pearing  to  the  Court  that  an  order 
was  made  on  A|)nl  28,  1939,  pursuant  to  stipulation 
of  Counsel,  by  Judge  A.  Caminetti,  Jr.,  that  Twenty- 
four  Thousand  Dollars  ($24,000.00)  be  distributed 
to  the  stockholders,,  Six  Thousand  Dollars  ($6,- 
000.00)  to  each,  without  specification  as  to  whether 
it  was  to  be  out  of  income  or  capital  assets  of  the 
corporation;  and  that  pursuant  to  said  order  Six 
Thousand  Dollars  ($6,000.00)  was  paid  to  the  Trus- 
tee for  Cora  St.  Clair; 

And  it  further  appearing  that  said  money  is  being 
held  [102]  by  said  Trustee  and  will  not  be  paid  to 
the  said  Cora  St.  Clair  until  an  order  is  made  by 
this  Court  construing  or  modifying  said  order,  so 
as  to  designate  that  said  payments  were  to  be  made 
out  of  income  and  not  from  capital  assets,  and  the 
Court  being  fully  advised  in  the  premises  and  the 
same  being  submitted  to  the  Court, 

It  Is  Hereby  Ordered  that  the  order  of  distribu- 
tion heretofore  made  herein  on  the  28th  day  of 
April,  1939,  is  hereby  construed  to  be  a  distribution 
and  payment  of  the  sum  of  Twenty-four  Thousand 
Dollars  ($24,000.00),  Six  Thousand  Dollars  ($6,- 
000.00)  to  each  stockholder,  from  the  income  of  St. 
Clair  Estate  Company,  rather  than  from  its  capital 
assets. 

Dated :  October  13,  1939. 

[Seal]         /s/  H.  S.  CANS, 

Judge  of  Said  Superior  Court. 

[Endorsed]  :     Filed  Oct.  16, 1938,  Superior  Court. 
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Exhibit  G 

Minutes  of  Meeting  of  Board  of  Directors  of  St. 
Clair  Estate  Company  Held  December  27,  1939 

The  undersigned  being  all  of  the  directors  of  St. 
Clair  Estate  Company  hereby  consent  that  a  special 
meeting  of  the  directors  of  said  company  be  held 
at  11  o'clock  a.m.  of  the  27th  day  of  December,  1939, 
at  the  office  of  the  company,  1517  20th  Street,  Bak- 
ersfield,  California,  for  the  purpose  of  reviewing  the 
business  and  events  of  the  past  year  and  transacting 
any  and  all  business  affecting  the  company  which 
may  come  before  the  meeting,  including  the  declara- 
tion and  payment  as  dividends  of  earnings  of  the 
company  for  the  year  1939,  hereby  waiving  all  no- 
tice of  time,  place  and  purpose  of  meeting  and  con- 
senting that  said  meeting  may  be  held  and  any 
business  affecting  the  company  may  be  transacted 
thereat  whether  or  not  all  directors  be  present. 

Dated:     December  27,  1939. 

/s/  L.  P.  ST.  CLAIR, 

/s/  L.  W.  LOWELL, 

/s/  C.  S.  CURRAN, 

/s/  E.  S.  ST.  CLAIR, 

/s/  F.  C.  ST.  CLAIR. 

Pursuant  to  the  foregoing  consent  of  all  directors, 
a  special  meeting  of  the  board  of  directors  of  St. 
Clair  Estate  Company  was  held  at  the  office  of  the 
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company  at  Bakersfield,  California  at  the  time  and 
place  specified  in  said  consent. 

Present :  Directors  L.  P.  St.  Clair,  L.  W.  Lowell, 
C.  S.  Curran,  E.  S.  St.  Clair  and  F.  C.  St.  Clair. 

President  E.  S.  St.  Clair  presiding  and  the  fol- 
lowing business  was  transacted:  The  President  re- 
ported the  progress  of  the  action  instituted  by  [104] 
Cora  St.  Clair  in  the  Superior  Court  of  the  State  of 
California  In  and  For  the  County  of  Kern  Against 
St.  Clair  Estate  Company,  a  corporation,  L.  P.  St. 
Clair,  E.  S.  St.  Clair,  F.  C.  St.  Clair  and  others, 
entitled  minority  stockholders  suit ;  and  that  concur- 
rently with  the  filing  of  said  complaint  a  temporaiy 
restraining  order  was  issued  and  was  served  enjoin- 
ing and  prohibiting  the  distribution  of  any  assets 
of  St.  Clair  Estate  Company,  including  the  payment 
of  dividends  to  stockholders ;  and  that  by  reason  of 
the  pendency  of  said  action  and  restraining  order, 
the  corporation  and  seventy-five  per  cent  in  interest 
of  its  stockholders  have  been  enjoined  against  their 
will  from  com])leting  the  winding  up  and  dissolution 
of  the  St.  Clair  Estate  Company ; 

The  President  further  stated,  and  the  Board  of 
Directors  unanimously  agreed,  that  pursuant  to  pro- 
ceedings commenced  and  then  in  progress,  all  of  the 
assets  of  the  Corporation  would  have  been  com- 
pletely distributed  to  the  persons  entitled  thereto 
during  the  year  1938  and  the  Corporation  would 
have  been  completely  wound  up  and  dissolved  save 
for  the  filing  of  said  legal  proceedings  and  issuance 
of  said  restraining  order  and  injmiction. 

The  President  further  stated  that  the  tax  advisers 
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had  stated  that  it  was  probable  the  St.  Clair  Estate 
Company  would  be  held  to  be  a  personal  holding 
company,  in  contemplation  of  the  Revenue  Act  of 
1938;  and  that  under  such  Act  a  personal  holding 
company  is  subject  to  severe  penalties  in  case  of 
failure  to  distribute  its  net  income  as  dividends  to 
its  stockholders;  and  that  these  penalties  amount 
to  sixty-five  per  cent  of  the  first  $2,000.00  of  undis- 
tributed net  income  and  seventy-five  per  cent  on 
the  remainder — and  that  this  is  in  addition  to  the 
normal  income  tax  imposed  upon  such  Corporation. 

The  President  further  stated  that  it  is  estimated 
the  net  income  for  the  Company  for  the  year  1939 
will  be  approximately  $23,000.00.  Computations  were 
then  made  of  such  penalties,  computed  on  net  income 
of  $23,000.00  and  the  same  were  found  to  be  in  ex- 
cess of  $15,000.00  in  addition  to  normal  income  tax 
computed  on  said  net  income.  The  amount  of  penal- 
ties and  tax  the  President  stated,  and  the  Directors 
unanimously  agreed,  would  in  effect  confiscate  sub- 
stantiall}^  all  of  the  net  earnings  of  the  Corporation 
for  the  year. 

The  President  further  reported  that  order  of  court 
had  been  secured  [105]  authorizing  a  dividend  dis- 
tributing said  net  earnings  for  the  Company  for 
the  year  1939. 

A  full  discussion  of  the  said  matters  followed, 
whereupon  a  motion  of  Director  L.  P.  St.  Clair,  sec- 
onded by  Director  F.  C.  St.  Clair,  the  following 
resolution  was  unanimously  adopted: 

Whereas,   the    St.    Clair   Estate    Company   com- 
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nienced  proceedings  in  the  year  1938  for  winding  up 
said  corporation,  and 

Whereas,  said  winding  u])  and  dissohition  would 
liave  been  comi^leted  save  for  the  fact  that  action 
was  instituted  in  the  Superior  Court  of  Kern 
County  bearing  number  33053  by  Cora  St.  Clair,  as 
l)laintift",  against  the  corporation  and  its  directors  as 
aforesaid  wherein  and  whereby  the  corporation  was 
enjoined  and  restrained  from  the  payment  and  dis- 
tribution of  assets  or  dividends,  and 

Whereas,  such  action  is  contrary  to  the  express 
washes  of  the  owners  or  holders  of  seventy-five  per 
cent  (75%)  of  the  issued  capital  stock  of  St.  Clair 
Estate  Company,  and 

Whereas,  it  is  believed  St.  Clair  Estate  Company 
may  be  held  to  be  "a  personal  holding  company" 
within  the  meaning  of  that  term  as  set  forth  in  the 
Revenue  Act  of  1938,  and  will  suffer  heavy  penalties 
miless  distribution  is  made  of  its  net  income  earned 
for  the  calendar  year  1939,  which  is  estimated  to  be 
$23,000.00,  and 

Whereas,  it  is  the  express  wish  and  desire  of  the 
St.  Clair  Estate  Company  and  its  directors  fully  to 
comply  with  the  provisions  of  said  Act  and  to  [106] 
avoid  the  imposition  of  such  hea^^-  penalty  taxes, 

Now  Therefore,  Be  It  Resolved :  That  a  dividend, 
payable  forthwith,  of  $19,16-2/3  per  share  on  the 
outstanding  stock  of  the  company  and  aggregating 
$23,000.00  be  and  the  same  is  hereby  declared  and 
shall  he  ])nvn])lc  in  the  year  1939  as  follows: 
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To  Security-First  National  Bank  of  Los  Angeles, 
Trustee  for 

Cora  St.  Clair  Cooper $5,750.00 

F.  C.  St.  Clair 5,750.00 

E.  S.  St.  Clair 5,750.00 

L.  P.  St.  Clair 5,750.00 

Resolved,  Further,  that  all  of  the  acts  of  the  offi- 
cers of  the  company  in  making  expenditures  and 
disbursements,  receiving  and  handling  of  revenues, 
the  emplo}Tnent  of  Messrs.  Haskins  &  Sells,  certi- 
fied public  accountants  for  accounting  and  income 
tax  service  and  assistance,  the  engaging  of  Messrs. 
Borton,  Petrini,  Conron  &  Borton  of  Bakersfield 
and  Messrs.  Andrews  and  Kline  of  Los  Angeles  as 
attorneys  to  appear  for  and  on  behalf  of  the  corpo- 
ration, be  and  the  same  are  hereby  all  and  singular 
approved,  ratified  and  confirmed;  and 

Whereas,  there  is  now  only  approximately  $13,- 
000.00  available  for  dividend  purposes,  retaining 
sufficient  money  for  necessary  working  capital, 
and  [107] 

Whereas,  it  is  necessary  to  borrow  $10,000.00  in 
order  to  pay  the  earnings  for  the  year  1939  as 
dividends  to  the  shareholders,  and 

Whereas,  Warren  E.  Libby,  representing  Cora  St. 
Clair  Cooper  and  the  Security-First  National  Bank 
of  Los  Angeles,  Trustee  for  Cora  St.  Clair  Cooper, 
has  consented  that  moneys  be  borrowed  in  order  to 
effect  said  dividend  payment. 

A  full  discussion  of  said  matter  followed,  where- 
upon on  motion  of  Director  L.  P.  St.  Clair,  and 
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seconded  by  Director  C.  S.  Curran,  the  following 
rosolntion  was  nnanimously  adopted: 

Now,  Therefore,  Be  Jt  Resolved:  That  this  cor- 
poration borrow  from  the  Bank  of  America  Na- 
tional Tmst  &  Savings  Association  at  Bakersfield, 
California,  the  sum  of  $10,000.00,  and  that  the  Pres- 
ident and  Secretary  be,  and  they  are  hereby  author- 
ized in  the  name  of  the  corporation  to  execute  a 
promissory  note  upon  such  terms  as  they  may  deem 
advisable,  and  to  hypothecate  and  pledge  such  stock 
or  other  securities  of  the  corporation  as  may  be 
necessary  or  required  by  the  Bank  of  America  Na- 
tional Trust  &  Savings  Association  to  make  said 
loan. 

Upon  motion  duly  made  and  carried,  the  meeting 
was  adjourned. 

F.  C.  ST.  CLAIR, 
Secretary. 

E.  S.  ST.  CLAIR, 
President.  [108] 
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Exhibit  H 

Form  1040 — Treasury  Dept.  Internal  Eevenue  Service  Page  1 

United  States  Individual  Income  Tax  Return — 1939 

(Auditor's Stamp)  and  (Cashier's Stamp) — [Blank]. 

(Name)  L.  P.  St.  Clair 
Res.  210  South  Occidental  Boulevard        Office  312  Union  Oil  Building 

(P.O.)  Los  Angeles       (County)  Los  Angeles       (State)  California 

Income 

1.  Salaries  and  other  compensation  for  personal  services. 

(From  Schedule  A) $24,994.15 

2.  Dividends  13,967.65 

[Items  3  to  9 — no  data  shown] 

10.  (a)  Net  short-term  gain  from  sale  or  ex- 

change of  capital  assets 

(b)  Net  long-term  gain  (or  loss)  from  sale  or 

exchange  of  capital  assets.    (From 

Schedule  F)  249.49  Loss 

(c) — [no  data  shown] 

11.  Other  income  (including  income  from 

annuities)   (State  nature) 2,506.12 

12.  Total  income  in  items  1  to  11. 

(Enter  nontaxable  income  in  Schedule  I). .$41,218.43 

Deductions 

13.  Contributions  paid.  (Explain  in  Sched.  H)..$  600.00 

14.  Interest.  (Explain  in  Schedule  H) 7,435.17 

15.  Taxes.    (Explain  in  Schedule  H) 1,256.08 

[Items  16  to  18 — no  data  shown] 

19.  Total  deductions  in  items  13  to  18 9,291.25 

20.  Net  income  (item  12  minus  item  19) $31,927.18 

Computation  of  Tax 

21.  Net  income  (item  20  above) $31,927.18 

22.  Less :  Personal  exemption. 

(From  Schedule  J-1) $1,250.00 

23.  Credit  for  dependents. 

(From  Schedule  eT-2) 1,250.00 

24.  Balance  (surtax  net  income) $30,677.18 

25.  Less:  Interest  on  Govt,  obligations  etc 

26.  Earned  income  credit. 

(From  Schedule  K-1  or  K-2) $1,400.00       1,400.00 
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27.  Balance  subject  to  normal  tax $29,277.18 

28.  Normal  tax  (4%  of  item  27) $  1,171.09 

29.  Surtax  on  item  24.  (See  Instruction  29) 3,12^.66 

30.  Total  (item  28  plus  item  29) $  4,299.75 

31.  Total  tax  (item  30,  or  if  you  had  a  net  long-term  capital 

gain  or  loss,  enter  line  16,  Schedule  F) $  4,299.75 

[Items  32  and  33 — no  data  shown]  . 

J 

34.    Balance  of  tax  (item  31  minus  items  32  and  33) $  4.299.75 

Schedule  A. — Income  Received  from  Others  Consisting  of  Salaries, 
Wages,  Fees,  and  Other  Compensation  for  Personal  Services. 

(See  Instruction  1) 

1.    Name  and  address  of  employer  and  nature  of  income       2.    Amount 

Union  Oil  Company  of  California,  Los  Angeles $49,988.30 

Less:  reported  by  wife 24,994.15 

3.    Expenses  (itemize)  4.    Amount 

$24,994.15 
[Schedules  B,  C,  and  D — no  data  shown] 

Item  2 — Dividends 

Union  Oil  Company  of  California $15,956.25 

Yo.semite  Park  &  Curry  Company 229.05 

St.  Clair  Estate  Company 11,750.00 

$27,935.30 

Reported  by  husband $13,967.65 

Reported  by  wife 13,967.65 

Item  10  b  Schedule  F 

Net  long  term  loss  from  sale  of  capital  assets 

101  shares  Union  Oil  Company  of  California  stock. 

Bought  prior  to  1931      Cost $2,858.77 

Sold  March  24,  1939  for 1,860.80 

Los.s $    997.97 

Reported  by  husband $498.99 

Reported  by  wife 498.98 
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Item  11 — Other  Income 

Union  Oil  Company  of  California  Provident  Fund 

Annunity  payments  received $3,453.96 

Reported  by  husband  72.5578% $2,506.12 

Reported  by  wife         27.4422% 947.84 

Division  in  accordance  with  ruling  of 

Internal  Revenue  Agent  on  1938  Return 

Item  13 — Contributions 

Los  Angeles  Community  Chest $    900.00 

St.  Johns  Major  Seminary 300.00 

$1,200.00 

Reported  by  husband $600.00 

Reported  by  wife 600.00 

Item  14 — Interest 

Interest  paid  on  personal  indebtedness $14,870.34 

Reported  by  husband $7,435.17 

Reported  by  wife 7,435.17 

Item  15 — Taxes 

City  and  County  taxes  1938-39  on  vacant  lot  (2nd  half) $     90.20 

City  and  County  taxes  1939-40  on  house  and 

personal  property  775.50 

City  and  Countv  taxes  1939-40  on  other  property 33.19 

California  State  Income  Tax,  1938 1,510.34 

California  State  Income  Tax,  additional  1935 102.93 

$2,512.16 

Reported  bv  husband $1,256.08 

Reported  by  wife 1,256.08 

Personal  Holding  Company 

L.  P.  St.  Clair  owns  one-quarter  of  the  stock  of  the  St.  Clair 
Estate  Company,  1517-20th  Street,  Bakersfield,  California 

Schedule  F. — Gains  and  Losses  From  Sales  or  Exchanges  of 
Capital  Assets.   (See  Instruction  10) 

Long-Term  Capital  Gains  and  Losses — Assets  Held  More  Than  24  Mo. 
Loss  on  sale  of  101  shares  Union  Oil  Co.  stock 

per  schedule  attached $498.99     $249.49 

Total  net  long-term  capital  gain  or  loss  (enter  in  line  2, 

column  3,  of  summary  below) $249.49 
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Summary  of  Capital  Net  (Jains  or  Losses 

2.    Total  net  long-term  capital  gain  or  loss  (enter  as  item  10(b),  page  1, 

amount  of  gain  or  loss  shown  in  column  5 ).—*$249.49     **$24i).49 

•  3.  Net  gain  or  loss  to  be  taken  into  account  from  col.  10,  a])ove — Loss. 

•*  5.  Total  net  gain  or  loss  to  be  taken  into  account  in  columns  2,  3,  and 

4  of  this  summary — Loss. 

Computation  of  Alternative  Tax 
(To  be  used  only  in  the  case  of  a  net  long-term  capital  gain  or  loss) 

1.  Net  income  (item  20,  page  1).  (See  Instruction  10) $31,927.18 

2.  (a)  Net  long-term  capital  gain 

(b)  Net  long-term  capital  loss  (item  10(b),  page  1) 249.49 

3.  Ordinary  net  income  (line  1  minus  line  2  (a)  or  line  1 

plus  line  2  (b)).    (See  Instruction  10) $32,176.67 

4.  Less:  Personal  exemption.   (From 

Schedule  J-1)  $1,250.00 

5.  Credit  for  dependents.    (From 

Schedule  J-2)  1,250.00 

6.  Balance  (surtax  net  income) $30,926.67 

7.  Less:  Interest  on  Government  obligations,  etc 

8.  Earned  income  credit.   (From  Schedule 

K-1  or  K-2 ) .   (See  Inst.  10 ) $1,400.00       1,400.00 

9.  Balance  subject  to  normal  tax $29,526.67 

10.  Normal  tax  (4%  of  line  9) $  1,181.07 

11.  Surtax  on  line  6.   (See  Instruction  29) 3,176.07 

12.  Partial  tax  (line  10  plus  line  11) $  4,357.14 

13.  (a)  30%  on  net  long-term  capital  gain 

(b)   30%  of  net  long-term  capital  loss  (30%  of  line  2(b) )         74.85 

14.  Alternative  tax  (line  12  plus  line  13(a)  or  line  12 

minus  Hue  13(b)) $  4,282.29 

15.  Total  normal  tax  and  surtax  (item  30,  page  1) $  4,299.75 

16.  Tax  liability  (if  a  net  long-term  capital  gain,  on  line 

2(a),  enter  line  14  or  line  15.  whichever  is  the  lesser;  if 
a  net  long-term  capital  loss,  on  line  2(b),  enter  line  14 
or  line  15,  whichever  is  the  greater).  (Enter  as  itoin 
31,  page  1) $  4.2!)!).75 

[Schedules  (1,  H,  and  I — no  data  shown] 
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Schedule  J. — Explanation  of  Credits  Claimed  in  Items  22  and  23. 
(See  Instructions  22  and  23) 

( 1 )  Personal  Exemption 
Status  Credit  claimed 

Married  and  living  with  husband  or  wife — 12  months $2,500.00 

■Head  of  family  (explain  below) 1,250.00 

Gess :  reported  b}^  wife $1,250.00 

![(2)  Credit  for  Dependents — no  data  shown] 

Schedule  K. — Computation  of  Earned  Income  Credit.   (See  Inst.  26) 
[  (1)  If  your  net  income  is  $3,000  or  less — no  data  shown] 
(2)  If  your  net  income  is  more  than  $3,000,  use  only  this  part  of  schedule 

Earned  net  income  (not  more  than  $14,000) $14,000.00 

N^et  income  (item  20,  page  1) 31,927.18 

Earned  income  credit  (10%  of  earned  net  income  or  10%  of 
net  income,  above,  whichever  amount  is  smaller,  but  do 
not  enter  less  than  $300) 1,400.00 

Questions 

1.  State  your  principal  occupation  or  profession 

2.  Check  whether  you  are  a  citizen  (X)  or  a  resident  alien  ( — ). 

}.  If  you  filed  a  return  for  the  preceding  year,  to  which  Collector's 
office  was  it  sent  ?    6th,  California. 

L  Are  items  of  income  or  deductions  of  both  husband  and  wife  in- 
cluded in  this  return  ?    No. 

).  State  (a)  Name  of  husband  or  wife  if  separate  return  was  made 
Annastatia  St.  Clair. 

(b)  Personal  exemption,  if  any,  claimed  thereon  $1,250.00. 

(c)  Collector 's  office  to  which  it  was  sent    6th,  California. 

3.  Check  whether  this  return  was  prepared  on  the  cash  (X)  or  accrual 

( — )  basis. 
L  Did  you  at  any  time  during  your  taxable  year  own  directly  or  indi- 
rectly any  stock  of  a  foreign  corporation  or  a  personal  holding 
company  as  defined  by  section  501?  (Answer  "yes"  or  "no") 
yes.  (If  answer  is  "yes,"  attach  statement  required  by  Instruc- 
tion J.) 

[Affidavits.   (See  Instruction  E ) — no  data  shown] 
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Exhibit  I 

Form  1040 — Treasury  Dept.  Internal  Eevenue  Service  Page  j 

United  States  Individual  Income  Tax  Return — 1939 

(Auditor's Stamp)  and  (Cashier's Stamp) — [Blank]. 

(Name)  Annastatia  St.  Clair 

210  South  Occidental  Boulevard 

(P.O.)  Los  Angeles       (County)  Los  Angeles       (State)  California 

Income 

1 .  Salaries  and  other  compensation  for  personal  services. 

(From  Schedule  A) $24,994.15 

2.  Dividends  13,967.65 

[Items  3  to  9 — no  data  shown] 

10.  (a)  Net  short-term  gain  from  sale  or  ex- 

change of  capital  assets 

(b)  Net  long-term  gain  (or  loss)  from  sale  or 

exchange  of  capital  assets.    (From 

Schedule  F)  249.49  Loss 

(c) — [no  data  shown] 

11.  Other  income  (including  income  from 

annuities)   (State  nature) 947.84 

12.  Total  income  in  items  1  to  11. 

(Enter  nontaxable  income  in  Schedule  I)..$39,660.1c 

Deductions 

13.  Contributions  paid.  (Explain  in  Sched.  H)..$      600.00 

14.  Interest.  (Explain  in  Schedule  H) 7,435.17 

15.  Taxes.   (Explain  in  Schedule  H) 1,256.08 

[Items  16  to  18 — no  data  shown] 

19.  Total  deductions  in  items  13  to  18 9,291.2' 

20.  Net  income  (item  12  minus  item  19) $30,368.9f 

Computation  of  Tax 

21.  Net  income  (item  20  above) $30,368.90 

22.  Less:  Personal  exemiition. 

(From  Schedule  J-1) $1,250.00 

23.  Credit  for  dependents. 

(From  Schedule  .1-2) l,250.0r 

24.  Balance  (surtax  net  income) $29,118.9C 

25.  Less:  Interest  on  (Jovt.  obligations  etc 

26.  Earned  income  credil. 

(From  SchechUe  K-1  or  K-2) $1,400.00       1,400.00 
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27.  Balance  subject  to  normal  tax $27,718.90 

28.  Normal  tax  (4%  of  item  27) $  1,108.76 

29.  Surtax  on  item  24.    (See  Instruction  29) 2,832.59 

30.  Total  (item  28  plus  item  29) $  3,941.35 

31.  Total  tax  (item  30,  or  if  you  had  a  net  long-term  capital 

gain  or  loss,  enter  line  16,  Schedule  F) $  3,941.35 

[Items  32  and  33 — no  data  shown] 

34.    Balance  of  tax  (item  31  minus  items  32  and  33) $  3,941.35 

Schedule  A. — Income  Keceived  from  Others  Consisting  of  Salaries, 

Wages,  Fees,  and  Other  Compensation  for  Personal  Services. 

(See  Instruction  1) 

1.    Name  and  address  of  employer  and  nature  of  income       2.    Amount 

Union  Oil  Company  of  California,  Los  Angeles $49,988.30 

Less:  reported  by  husband 24,994.15 

3.    Expenses  (itemize)  4.    Amount 

$24,994.15 
[Schedules  B,  C,  and  D — no  data  shown] 

Item  2 — Dividends 

Union  Oil  Company  of  California $15,956.25 

Yosemite  Park  &  Curry  Company 229.05 

St.  Clair  Estate  Company 11,750.00 

$27,935.30 

Reported  by  husband $13,967.65 

Reported  by  wife 13,967.65 

[tem  10  b  Schedule  F 

Net  long  term  loss  from  sale  of  capital  assets 

101  shares  Union  Oil  Company  of  California  stock. 

Bought  prior  to  1931       Cost $2,858.77 

Sold  March  24,  1939  for 1,860.80 

Loss $    997.97 

Reported  by  husband $498.99 

Reported  by  wife 498.98 
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Item  11 — Other  Income 

Union  Oil  Company  of  California  Provident  Fund 

Annunity  payments  received $3,453.96 


Reported  by  husband  72.5578% $2,506.12 

Reported  by  wife         27.4422% 947.84 

Division  in  accordance  with  ruling  of 

Internal  Revenue  Agent  on  1938  Return 

Item  13 — Contributions 

Los  Angeles  Community  Chest $    900.00 

St.  Johns  Major  Seminary 300.0(. 

$1,200.0C 

Reported  by  husband $600.0C 

Reported  by  wife 600.0C 

Item  14 — Interest 

Interest  paid  on  personal  indebtedness $14,870.34 

Reported  by  husband $7,435.17 

Reported  by  wife 7,435.17 

Item  15 — Taxes 

City  and  County  taxes  1938-39  on  vacant  lot  (2nd  half) $      90.2C 

City  and  County  taxes  1939-40  on  house  and 

personal  property  775. 5C 

Citv  and  County  taxes  1939-40  on  other  property 33.19 

California  State  Income  Tax,  1938 1,510.34 

California  State  Income  Tax,  additional  1935 102.93 

$2,512.16 

Reported  by  husband $1 ,256.08 

Reported  by  wife 1,256.08 

Personal  Holding  Company 

L.  P.  St.  Clair  owns  one-quarter  of  the  stock  of  the  St.  Clair 
Estate  Company,  1517-20th  Street,  Bakersfield,  California 

Schedule  F. — Cnius  and  Losses  From  Sales  or  Exchanges  of 
Capilal  Assets.   (See  Instruction  10) 

Long-Term  (^a])ital  Cains  and  Losses — Assets  Held  More  Than  24  Mo. 
Loss  on  sale  of  101  shares  Union  Oil  Co.  stock 

per  schedule  attached $498.99     $249.49 

Total  net  lo7ig-t(M'm  cnj)ital  gain  or  loss  (enter  in  line  2, 

column  3.  of  summary  below) $249.49 
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Summary  of  Capital  Net  Gains  or  Losses 

2.    Total  net  Ions-term  capital  gain  or  loss  (enter  as  item  lOfb^i.  page  1. 
I  amount  of  gain  or  loss  shown  in  column  5  j-..*$249. 49     **$249.49 

I  •  3.  Net  gain  or  loss  to  be  taken  into  account  from  col.  10,  above — Loss. 
•*  5.  Total  net  gain  or  loss  to  be  taken  into  account  in  columns  2,  3,  and 
4  of  this  summary — Loss. 

Computation  of  Alternative  Tax 
(To  be  used  only  in  the  case  of  a  net  long-term  capital  gain  or  loss) 

1.  Net  income  (item.  20,  page  1).  (See  Instruction  10) $30,368.90 

2.  (a)  Net  long-term  capital  gain 

(b)  Net  long-term  capital  loss  (item  10(b),  page  1) 249.49 

3.  Ordinary  net  income  (line  1  minus  line  2  (a^  or  line  1 

plus  line  2  (b).   (See  Instruction  10; $30. 61 S. 39 

4.  Less:  Pereonal  exemption.   (From 

Schedule  J-1^ $1,250.00 

5.  Credit  for  dependents.    (From 

Schedule  .J-2) 1,250.00 

6.  Balance  (surtax  net  income) $29,368.39 

7.  Less :  Intere.st  on  Government  obligations,  etc 

8.  Earned  income  credit.   (From  Schedule 

K-1  or  K-2).   (See  Inst.  10) $1,400.00       1.400.00 

9.  Balance  subject  to  normal  tax $27,968.39 

10.  Normal  tax  (4%  of  line  9) $  1.118.74 

11.  Surtax  on  line  6.    (See  Instruction  29) 2,879.99 

12.  Partial  tax  (line  10  plus  line  11 ) $  3,998.73 

13.  (a)   30%  on  net  long-term  capital  gain 

(b)   30%  of  net  long-term  capital  loss  (30%  of  line  2 'b )  i         74.85 

14.  Alternative  tax  (line  12  plus  line  13  '  a    or  line  12 

minus  line  13(b) ) $  3.923.88 

15.  Total  normal  tax  and  surtax    item  30.  page  1) $  3.941.35 

16.  Tax  liability   (if  a  net  long-term  capital  gain,  on  line 

2(a).  enter  line  14  or  line  15.  whichever  is  the  lesser ;  if 
a  net  long-term  capital  loss,  on  line  2(b'!.  enter  line  14 
or  line  15,  whichever  is  the  greater  ■.  (Enter  as  item 
31,  page  1) $  3.941.35 

[Schedules  G.  H.  and  I — no  data  shown] 
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Schedule  J. — Explanation  of  Credits  Claimed  in  Items  22  and  23. 
(See  Instructions  22  and  23) 

(1)  Personal  Exemption 
Status  Credit  claimed 

Married  and  living  with  husband  or  wife — 12  months $2,500.00 

Head  of  family  (explain  below) 1,250.00 

Less:  reported  by  husband $1,250.00 

[  (2)  Credit  for  Dependents — no  data  shown] 

Schedule  K. — Computation  of  Earned  Income  Credit.   (See  Inst.  26) 
[  (1)  If  your  net  income  is  $3,000  or  less — no  data  shown] 
(2)  If  your  net  income  is  more  than  $3,000,  use  only  this  part  of  schedule 

Earned  net  income  (not  more  than  $14,000) $14,000.00 

Net  income  (item  20,  page  1) 30,368.90 

Earned  income  credit  (10%  of  earned  net  income  or  10%  of 
net  income,  above,  whichever  amount  is  smaller,  but  do 
not  enter  less  than  $300) 1,400.00 

Questions 

1.  State  your  principal  occupation  or  profession 

2.  Check  whether  you  are  a  citizen  (X)  or  a  resident  alien  ( — ). 

3.  If  you  filed  a  return  for  the  preceding  year,  to  which  Collector's 

office  was  it  sent  ?    6th,  California. 

4.  Are  items  of  income  or  deductions  of  both  husband  and  ^vife  in- 

cluded in  this  return  ?    No. 

5.  State  (a)  Name  of  husband  or  wife  if  separate  return  was  made 

L.  P.  St.  Clair. 

(b)  Personal  exemption,  if  any,  claimed  thereon  $1,250.00. 

(c)  Collector's  office  to  which  it  was  sent    6th,  California. 

6.  Check  whether  this  return  was  prepared  on  the  cash  (X)  or  accrual 

( — )  basis. 

7.  Did  you  at  any  time  during  your  taxable  year  own  directly  or  indi- 

rectly any  stock  of  a  foreign  corporation  or  a  personal  holding 
company  as  defined  by  section  501?  (Answer  ''yes"  or  "no") 
yes.  (If  answer  is  "yes,"  attach  statement  required  by  Instruc- 
tion J.) 

[Affidavits.  (See  Instruction  E) — no  data  shown] 


vs.  United  States  of  America  117 

Exhibit  J 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Kern 

No.  33107 

In  the  Matter  of 
ST.  CLAIR  ESTATE  COMPANY,  a  Corporation, 
In  the  Process  of  Voluntary  Winding  Up. 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  to  the  above-entitled  action  by  and  through 
their  respective  counsel  as  follows:  That  the  Board 
of  Directors  of  St.  Clair  Estate  Company  and  said 
St.  Clair  Estate  Company  be  and  they  are  hereby 
authorized  and  directed  to  declare  and  pay  to  the 
stockholders  of  St.  Clair  Estate  Company  as  divi- 
dends, in  the  calendar  year  1939  amounts  up  to  the 
net  earnings  of  said  corporation  for  the  year  1939 
and  any  temporary  restraining  order  or  injunction 
prohibiting  such  action  may  be  accordingly  modified 
to  permit  such  action. 

Dated  this  26th  day  of  December,  1939. 

WARREN  E.  LIBBY, 

OSBORN,  BURUM  & 
SHORTRIDGE, 

By  /s/  WARREN  E.  LIBBY, 
Attorneys  for  Cora  M.  St.  Clair,  Leonard  St.  Clair 
and    Security    First    National    Bank    of    Los 
Angeles. 
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BORTON,  PETRINI,  CONRON 
&  BORTON, 

ANDREWS  &  KLINE, 

By  /s/  MORTIMER  KLINE, 

Attorneys  for  St.  Clair 
Estate  Company. 

It  Is  So  Ordered: 

Dated:     Dec.  27,  1939. 

[Seal]        /s/  ROBERT  B.  LAMBERT, 

Judge  of  the  Superior  Court. 

Exhibit  K 

Form  1040 — Treasury  Dept.  Internal  Revenue  Service  Page  1 

United  States  Individual  Income  and  Defense  Tax  Return — 1940 

(Auditor's  Stamp)  and  (Cashier's  Stamp) — [Blank] . 

(Name)  L.  P.  St.  Clair 

Res.  210  South  Occidental  Boulevard        Office :  312  Union  Oil  Building 

(P.O.)  Los  Angeles       (County)  Los  Angeles       (State)  California 

Income 

1.  Salaries  and  other  compensation  for  personal  services. 

(From  Schedule  A) $24,990.00 

2.  Dividends  10,946.75 

[Items  3  through  10 — no  data  shown] 

11.  Other  income  (including  income  from  annuities). 

(State  nature)  2,506.12 

12.  Total  income  in  items  1  to  11.  (Enter 

nontaxable  income  in  Schedule  1) $38,442.87 

Deductions 

13.  Contributions  paid.    (Explain  in  Sched.  II).. $      225.00 

14.  Interest.    (Explain  in  Schedule  II) 7.208.64 

15.  Taxes.    (Explain  in  Schedule  H) 1,534.77 

[Items  16  to  18 — no  data  shown] 

19.  Total  deductions  in  items  13  to  18 8,968.41 

20.  Net  income  (item  12  minus  item  19) $29,474.46 
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'  Computation  of  Tax 

21.  Net  income  (item  20  above) $29,474.46 

22.  Less :  Personal  exemption. 

(From  Schedule  J-1) $1,000.00 

23.  Credit  for  dependents. 

(From  Schedule  J-2) 1,000.00 


24.  Balance  (surtax  net  income) $28,474.46 

25.  Less :  Interest  on  Govt,  obligations,  etc 

26.  Earned  income  credit. 

(From  Schedule  K-1  or  K-2) $1,400.00       1,400.00 


,  27.    Balance  subject  to  normal  tax $27,074.46 

'28.    Normal  tax  (4%  of  item  27) $  1,082.98 

29.    Surtax  on  item  24.   (See  Instruction  29) 4,182.34 


30.    Total  (item  28  plus  item  29) $  5,265.32 


31.    Total  income  tax  (item  30,  or  if  you  had  a  net  long-term 

capital  gain  or  loss,  enter  line  16,  Schedule  F) $  5,265.32 

[Items  32  and  33 — no  data  shown] 


34.  Balance  of  income  tax  (item  31  minus  items  32  and  33)..$  5,265.32 

35.  Defense  tax  (10%  of  item  31).   (See  Instruction  35) 526.53 


36.    Total  income  and  defense  taxes  due  (item 

34  plus  item  35) $  5,791.85 

Schedule  A. — Income  Received  From  Others  Consisting  of  Salaries, 

Wages,  Fees,  Commissions,  Bonuses,  and  Other  Compensation  for 

Personal  Services.    (See  Instruction  1) 

1,  Name  and  address  of  employer  2.  Amount  4.  Amount 

Union  Oil  Company $49,980.00 

Less:  reported  by  wife 24,990.00 

Total  of  col.  2  minus  total  of  col.  4  (enter  as  item  1,  page  1)... .$24,990.00 

[Schedules  B,  C,  D,  and  E — no  data  shown] 

Item  2 — Dividends 

Union  Oil  Company  of  California $15,139.00 

Yosemite  Park  &  Currv  Company 254.50 

St.  Clair  Estate  Company 6,500.00 


$21,893.50 


Reported  by  husband $10,946.75 

Reported  by  wife 10,946.75 
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Item  11 — Other  Items 

Union  Oil  Company  of  California  Provident  Fund 

Annuity  Payments  received $3,453.96 


Reported  by  husband  72.5578% 2,506.12- 

Reported  by  wife         27.4422% 947.84! 

Division  in  accordance  with  ruling  of 
Federal  Internal  Revenue  Agent 

Item  13 — Contributions 

Los  Angeles  Community  Chest $450.00 


Reported  by  husband $225.00 

Reported  by  wife 225.00 

Item  14 — Interest 

Interest  paid  on  personal  indebtedness $14,417.28 


Reported  by  husband $7,208.64 

Reported  by  wife 7,208.64 

Item  15 — Taxes 

City  and  County  taxes  1940-1941  on  home  and 

personal  property  $    670.79 

City  and  County  taxes  1940-1941  on  other  property 96.53 

California  State  Income  Tax— 1936  additional 125.00 

1939    2,177.21 


$3,069.53 


Reported  by  husband $1,534.77 

Reported  by  wife 1,534.76 

Personal  Holding  Company 

L.  P.  St.  Clair  owns  one-quarter  of  the  slock  of  the  St.  Clair 
Estate  Company,  1517-20th  Street,  Bakersfield,  California 

[Schedules  F,  0,  H,  and  I— no  data  shown] 

Schedule  J.— Explanation  of  Credits  Claimed  in  Items  22  and  23. 
(See  Instructions  22  and  23) 
Status  Credit  claimed 

Married  and  living  with  husband  or  wife — 12  months $2,000.0C 

Head  of  family  (explain  bolow) 1,000.0C 

Less:  reported  by  wife 1,000.00 

[(2)  Credit  for  Dependents — no  data  shown] 


vs.  United  States  of  America  121 

Schedule  K. — Computation  of  Earned  Income  Credit.  (See  Inst.  26) 
{ ( 1 )  If  your  net  income  is  $3,000  or  less — no  data  shown] 

(2)  If  your  net  income  is  more  than  $3,000,  use  only  this 
part  of  schedule 

■  Earned  net  income  (not  more  than  $14,000) $14,000.00 

Net  income  (item  20,  page  1) 29,474.46 

Earned  income  credit  (10%  of  earned  net  income  or  10%  of 
net  income,  above,  whichever  amount  is  smaller,  but  do 
not  enter  less  than  $300) 1,400.00 

Questions 

1.  State  your  principal  occupation  or  profession 

2.  Check  whether  you  are  a  citizen  (X)  or  a  resident  alien  ( — ) . 

3.  Did  you  file  a  return  for  any  prior  year'?  Yes.   If  so,  what  was  the 

latest  year"?  1939.  To  which  Collector's  office  was  it  sent?  6th, 
California. 

4.  Are  items  of  income  or  deductions  of  both  husband  and  wife  in- 

cluded in  this  return  ?  No. 

5.  State  (a)  Name  of  husband  or  wife  if  separate  return  was  made 

Annastatia  St.  Clair. 

1(b)   Personal  exemption,  if  any,  claimed  thereon  $1,000, 
(c)   Collector's  office  to  which  it  was  sent  6th,  California. 

6.  Check  whether  this  return  was  prepared  on  the  cash  (X)  or  ac- 

crual ( — )  basis. 

7.  Did  you  at  any  time  during  your  taxable  year  own  directly  or  indi- 

rectly any  stock  of  a  foreign  corporation  or  a  personal  holding 
company  as  defined  by  section  501  of  the  Internal  Revenue  Code '? 
( Answer  ' '  yes  "  or  "  no  " )  Yes.  ( If  answer  is  ' '  yes, ' '  attach  state- 
ment required  by  Instruction  J.) 

Affidavit.   (See  Instruction  E) 

I/we  swear  (or  affirm)  that  this  return  (including  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me/us,  and  to  the 
best  of  my /our  knowledge  and  belief  is  a  true,  correct,  and  complete 
return,  made  in  good  faith,  for  the  taxable  year  stated,  pursuant  to  the 
Internal  Revenue  Code  and  the  regulations  issued  under  authority 
thereof. 
Subscribed  and  sworn  to  by  L.  P.  St.  Clair  before  me  this 

day  of  March,  1941. 

Affidavit.   (See  Instruction  E) 
(If  this  return  was  prepared  for  you  by  some  other  person  the 
following  affidavit  must  be  executed) 
Subscribed  and  sworn  to  before  me  this day  of  March,  1941. 

[Balance  of  affidavits — no  data  shown] 
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Exhibit  L 

Form  1040 — Treasury  Dept.  Internal  Revenue  Service  Page  1 

United  States  Individual  Income  and  Defense  Tax  Return — 1940 

(Auditor's  Stamp)  and  (Cashier's Stamp) — [Blank]. 

(Name)  Annastatia  St.  Clair 

210  South  Occidental  Boulevard 

(P.O.)  Los  Angeles       (County)  Los  Angeles       (State)  California 

Income 

1.  Salaries  and  other  compensation  for  personal  services. 

(From  Schedule  A) $24,990.00 

2.  Dividends  10,946.75 

[Items  3  through  10 — no  data  shown] 

11.    Other  income  (including  income  from  annuities) . 

(State  nature) 947.84 


12.  Total  income  in  items  1  to  11.   (Enter 

nontaxable  income  in  Schedule  1) $36,884.59 

Deductions 

13.  Contributions  paid.   (Explain  in  Sched.  H)..$     225.00 

14.  Interest.    (Explain  in  Schedule  II) 7,208.64 

15.  Taxes.   (Explain  in  Schedule  H) 1,534.76 

[Items  16  to  18 — no  data  shown] 


19.    Total  deductions  in  items  13  to  18 8,968.40 


20.  Net  income  (item  12  minus  item  19) $27,916.19 

Computation  of  Tax 

21.  Net  income  (item  20  above) $27,916.19, 

22.  Less:  Personal  exemption. 

(From  Schedule  J-1) $1,000.00 

23.  Credit  for  dependents. 

(From  Schedule  .7-2) 1,000.00 


24.  Balance  (surtax  net  income) $26,916.19 

25.  Less:  Interest  on  Covt.  obligations,  etc 

26.  Earned  income  credit. 

(From  Schedule  K-1  or  K-2) $1,400.00       1,400.00 


27.  Balance  subject  to  normal  tax $25,516.19 

28.  Normal  tax  (4%  of  item  27) $  1,020.65' 

29.  Surtax  on  item  24.   (See  Instruction  29) 3,714.^ 


30.    Total  (item  28  plus  item  29) $  4,735.51 
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31.    Total  ineome  tax  (item  30,  or  if  you  had  a  net  long-term 

capital  gain  or  loss,  enter  line  16,  Schedule  F) $  4,735.51 

[Items  32  and  33 — no  data  shown] 


34.  Balance  of  income  tax  (item  31  minus  items  32  and  33)..$  4,735.51 

35.  Defense  tax  (10%  of  item  31).   (See  Instruction  35) 473.55 


36.    Total  income  and  defense  taxes  due  (item 

34  plus  item  35) $  5,209.06 

Schedule  A. — Income  Received  From  Others  Consisting  of  Salaries, 

Wages,  Fees,  Commissions,  Bonuses,  and  Other  Compensation  for 

Personal  Services.    (See  Instruction  1) 

1.  Name  and  address  of  employer  2.  Amount  4.  Amount 

Union  Oil  Co.  of  California $49,980.00 

Less :  reported  by  husband 24,990.00 

Total  of  col.  2  minus  total  of  col.  4  (enter  as  item  1,  page  1)... .$24,990.00 

[Schedules  B,  C,  D,  and  E — no  data  shown] 

Item  2 — Dividends 

Union  Oil  Company  of  California $15,139.00 

Yosemite  Park  &  Curry  Company 254.50 

St.  Clair  Estate  Company 6,500.00 


$21,893.50 


Reported  by  husband $10,946.75 

Reported  by  wife 10,946.75 

Item  11 — Other  Items 

Union  Oil  Company  of  California  Provident  Fund 

Annuity  Payments  received $3,453.96 


Reported  by  husband  72.5578% 2,506.12 

Reported  by  wife         27.4422% 947.84 

Division  in  accordance  with  ruling  of 
Federal  Internal  Revenue  Agent 

Etem  13 — Contributions 

Los  Angeles  Community  Chest $450.00 


Reported  by  husband $225.00 

Reported  by  wife 225.00 

!tem  14 — Interest 

Interest  paid  on  personal  indebtedness $14,417.28 


Reported  bv  husband $7,208.64 

Reported  by  wife 7,208.64 
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Item  15 — Taxes 

City  and  County  taxes  1940-1941  on  home  and 

personal  property  $    670.79 

City  and  County  taxes  1940-1941  on  otlier  property 96.53 

California  State  Income  Tax— 1936  additional 125.00 

1939    2,177.21 


.$3,069.53 


Reported  by  husband $1,534.77 

Reported  by  wife 1,534.76 

Personal  Holdincr  Company 

L.  P.  St.  Clair  owns  one-quarter  of  the  stock  of  the  St.  Clair 
Estate  Company,  1517-20th  Street,  Bakersfield,  California 

[Schedules  F,  0,  H,  and  I — no  data  shown] 

Schedule  J. — Explanation  of  Credits  Claimed  in  Items  22  and  23. 
(See  Instructions  22  and  23) 
Status  Credit  claimed 

Married  and  living  with  husband  or  wife — 12  months $2,000.00 

Head  of  family  (explain  below) 1,000.00 

Less:  reported  by  husband 1,000.00 

[  (2)  Credit  for  Dependents— no  data  shown] 

Schedule  K.— Computation  of  Earned  Income  Credit.  (See  Inst.  26) 
[  (1 )  If  your  net  income  is  $3,000  or  less— no  data  shown] 

(2 )   If  your  net  income  is  more  than  $3,000,  use  only  this 
part  of  schedule 

Earned  net  income  (not  more  than  $14,000) $14,000.00 

Net  income  (item  20,  page  1) 27,916.19 

Earned  income  credit  (10%  of  earned  net  income  or  10%  of 
net  income,  above,  whichever  amount  is  smaller,  but  do 
not  enter  less  than  $300) 1,400.00 

Questions 

1.  State  your  principal  occupation  or  profession 

2.  Check  whether  you  are  a  citizen  (X)  or  a  resident  alien  (— ). 

3.  Did  vou  file  a  return  for  any  prior  year?  Yes.   If  so,  what  was  the 

latest  year?    1939.    To  which  Collector's  office  was  it  sent?   6th. 
California. 

4.  7\re  items  of  income  or  deductions  of  both  husband  and  wife  in- 

cluded in  this  return  ?  No. 

5.  State  (a)  xXame  of  husband  or  wife  if  separate  return  was  made 

L.  P.  St.  Clair. 

(b)  Personal  exemption,  if  any,  claimed  thereon  $1,000. 

(c)  Collector's  office  to  which  it  was  sent  6th,  California. 


vs.  United  States  of  America  125 

6.  Cheek  whether  this  return  was  prepared  on  the  cash  (X)  or  ac- 

crual ( — )  basis. 

7.  Did  you  at  any  time  during  your  taxable  year  own  directly  or  indi- 

rectly any  stock  of  a  foreign  corporation  or  a  personal  holding 
company  as  defined  by  section  501  of  the  Internal  Revenue  Code  ? 
( Answer  " yes  "  or  " no  " )  Yes.  (If  answer  is ' ' yes, ' '  attach  state- 
ment required  by  Instruction  J. ) 

Affidavit.  (See  Instruction  E) 
I/we  swear  (or  afifirm)  that  this  return  (including  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me/us,  and  to  the 
best  of  my/our  knowledge  and  belief  is  a  true,  correct,  and  complete 
return,  made  in  good  faith,  for  the  taxable  year  stated,  pursuant  to  the 
Internal  Revenue  Code  and  the  regulations  issued  under  authority 
thereof. 

Subscribed  and  sworn  to  by  Annastatia  St.  Clair  before  me  this 

day  of  March,  1941. 

Affidavit.   (See  Instruction  E) 

(If  this  return  was  prepared  for  you  by  some  other  person  the 

following  affidavit  must  be  executed) 

Subscribed  and  sworn  to  before  me  this day  of  March,  1941. 

[Balance  of  affidavits — no  data  shown] 


Exhibit  M 

Minutes    of    Meeting    of    Board    of    Directors    of 
St.  Clair  Estate  Company  Held  June  4,  1940 

The  undersigned  being  all  of  the  directors  of  the 
St.  Clair  Estate  Company  hereby  consent  that  a 
special  meeting  of  the  directors  of  said  company 
he  held  at  3:00  p.m.  of  the  4th  day  of  Jmie,  1940,  at 
the  office  of  the  company,  1517  20th  Street,  Bakers- 
field,  California,  for  the  purpose  of  transacting  any 
and  all  business  affecting  the  company  which  may 
come  before  the  meeting,  including  the  declaration 
and  payment  as  dividends  of  earnings  of  the  com- 
pany for  the  year  1940  to  date,  hereby  waiving  all 
time,  place  and  purpose  of  meeting  and  consenting 
that  said  meeting  may  be  held  and  any  business 
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affecting  the  company  may  be  transacted  thereat 
whether  or  not  all  directors  be  present. 

Dated :    June  4,  1940. 

/s/  L.  P.  ST.  CLAIR, 

/s/  L.  W.  LOWELL, 

/s/  C.  S.  CURRAN, 

/s/  E.  S.  ST.  CLAIR, 

/s/  F.  C.  ST.  CLAIR. 

Piu'suant  to  the  foregoing  consent  of  all  the  di- 
rectors, a  special  meeting  of  the  board  of  directors 
of  St.  Clair  Estate  Company  was  held  at  the  time 
and  place  specified  in  said  consent. 

Present:  Directors  L.  P.  St.  Clair,  E.  S.  St.  Clair 
and  F.  C.  St.  Clair,  and  L.  W.  Lowell. 

The  president,  E.  S.  St.  Clair,  stated  that  it  is  es- 
timated that  the  net  earnings  for  the  company  for 
the  year  1940  to  date  will  be  slightly  in  excess  of 
the  sum  of  $8000.00,  and  that  an  order  of  court  had 
been  secured  authorizing  a  dividend  distributing 
said  earnings  for  the  calendar  year  1940,  amounting 
to  the  sum  of  approximately  $8000.00. 

A  full  discussion  of  said  matter  followed,  where- 
upon, on  motion  [134]  of  director  L.  P.  St.  Clair, 
seconded  by  director  F.  C.  St.  Clair,  the  following 
resolution  was  unanimously  adopted: 

Whereas,  the  St.  Clair  Estate  Company  com- 
menced proceedings  in  the  year  1938  for  the  wind- 
ing up  of  said  c()7"])oration ;  and 
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Whereas,  said  winding  up  and  dissolution  would 
have  been  completed  save  for  the  fact  that  action 
was  instituted  in  the  Superior  Court  of  Kern 
County,  l^earing  inimber  33053  by  Cora  St.  Clair  as 
]3laintii¥  against  the  corporation  and  its  directors,  as 
aforesaid,  wherein  and  whereby  the  corporation  was 
enjoined  and  restrained  from  the  payment  and  dis- 
tribution of  assets  and  dividends,  and 

Whereas,  such  action  is  contrary  to  the  express 
wishes  of  the  owners  and  holders  of  seventy-five 
per  cent  (75%)  of  the  issued  capital  stock  of  the  St. 
Clair  Estate  Company,  and 

Whereas,  it  is  believed  that  the  St.  Clair  Estate 
Company  may  be  held  to  be  a  personal  holding- 
company  within  the  meaning  of  the  term  as  set 
forth  in  the  Revnue  Act  of  1938  and  aniendments, 
and  mil  suffer  heavy  penalties  unless  distribution 
is  made  of  its  net  income  for  the  year  1940  which  to 
date  is  estimated  to  be  approximately  $8000.00 ;  and 

AVhereas,  it  is  the  express  wish  and  desire  of  the 
St.  Clair  Estate  Company  and  its  directors  fully  to 
comply  with  the  provisions  of  said  act  and  to  avoid 
the  imposition  of  such  heavy  penalty  taxes, 

Now,  Therefore,  Be  It  Resolved :  That  a  dividend, 
payable  forthwith,  of  $6.66-2/3  per  share  on  the 
outstanding  stock  of  the  company  and  aggregating 
the  sum  of  $8000.00  be,  and  the  same  is  hereby  de- 
clared to  be  payable  forthwith  in  the  year  1940,  as 
follows : 
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To  Security-First  National  Bank  of  Los  Angeles, 

Trustee  for  Cora  St.  Clair  Cooper $2,000.00 

F.  C.  St.  Clair 2,000.00 

E.  S.  St.  Clair 2,000.00 

L.  P.  St.  Clair 2,000.00 

Resolved  Further,  that  all  acts  of  the  officers  of 
the  corporation  in  making  expenditures  and  dis- 
bursements, receiving  and  handling  of  revenues,  the 
emplo}Tnent  of  Messrs.  Borton,  Petrini,  Conron  & 
Borton  and  Hanna  and  Morton  of  Los  Angeles, 
California,  as  attorneys  to  appear  for  and  on  behalf 
of  the  coi-poration,  in  the  place  of  Andrews  and 
Kline,  be  and  the  same  are  hereby  all  and  singularly 
ap])roved,  ratified  and  confirmed ;  and 

I>e  It  Hereby  Further  Resolved  that  the  verified 
claim  of  Borton,  Petrini,  Conron  &  Borton  for  the 
sum  of  $500.00,  filed  in  the  Matter  of  the  St.  Clair 
Estate  Company  dissolution  proceedings,  No.  33107 
in  the  Superior  Court  of  the  County  of  Kern,  cover- 
ing the  services  of  F.  E.  Borton  rendered  the  cor- 
])oration  in  connection  with  said  voluntary  dissolu- 
tion proceedings  prior  to  the  institution  of  court 
proceedings  to  supervise  said  dissolution,  be  and 
the  same  is  hereby  approved,  ratified  and  confirmed 
and,  subject  to  tlie  a]i]U'oval  of  the  court,  hereby 
ordered  ])aid. 

Upon  motion  duly  made  and  carried  the  meeting 
was  adjourned. 

> 

Secretary. 

E.  S.  ST.  CLAIR, 

President.  [136] 
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Exhibit  N 

Minutes    of    Meeting    of    Board    of    Directors    of 
St.  Clair  Estate  Company  Held  December  11, 1940 

The  undersigned,  being  all  of  the  directors  of  the 
St.  Clair  Estate  Company,  hereby  consent  that  a 
special  meeting  of  the  directors  of  said  company 
be  held  at  1 :30  p.m.  of  the  11th  day  of  December, 
1940,  at  the  office  of  the  company,  1517  20th  Street, 
Bakersfield,  California,  for  the  purpose  of  transact- 
ing any  and  all  business  affecting  the  company 
which  may  come  before  the  meeting,  including  the 
declaration  and  payment  as  dividends  of  earnings 
of  the  company  for  the  year  1940  to  date,  hereby 
waiving  all  notice  of  time,  place  and  purpose  of 
meeting  and  consenting  that  said  meeting  may  be 
held  and  any  business  affecting  the  company  may 
be  transacted  thereat  whether  or  not  all  directors 
be  present. 

Dated:    December  11,  1940. 

/s/  L.  P.  ST.  CLAIR, 

/s/  L.  W.  LOWELL, 

/s/  C.  S.  CURRAN, 

/s/  E.  S.  ST.  CLAIR, 

/s/  F.  C.  ST.  CLAIR. 

Pursuant  to  the  foregoing  consent  of  all  the  di- 
rectors, a  special  meeting  of  the  board  of  directors 
of  St.  Clair  Estate  Compaiiy  was  held  at  the  time 
and  place  specified  in  said  consent. 
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Present:  Directors  L.  P.  St.  Clair,  E.  S.  St.  Clair, 
r.  C.  St.  Clair. 

The  president,  E.  S.  St.  Clair,  then  stated  that  it 
is  estimated  that  the  net  earnings  for  the  company 
for  the  year  1940  to  date  will  be  in  the  amount  of 
$22,000.00 ;  that  dividends  in  the  sum  total  of  $12,- 
000.00  had  heretofore  been  paid  to  the  shareholders 
of  record  out  of  the  earnings  of  the  [137]  corpora- 
tion for  the  present  year,  1940,  and  that  an  order 
of  court  has  been  secured  authorizing  and  directing 
a  further  dividend  distribution  from  said  earnings 
for  the  calendar  year  1940  in  the  sum  of  $10,- 
000.00  in  all,  which  to  date  is  estimated  to  be  ap- 
proximately $22,000.00. 

A  full  discussion  of  said  matter  followed,  where- 
upon on  motion  of  director .  . . . ,  seconded  by  di- 
rector .  . .  . ,  the  following  resolution  was  iman- 
imously  adopted: 

Whereas,  the  St.  Clair  Estate  Company  com- 
menced proceedings  in  the  year  1938  for  the  winding 
up  of  said  corporation ;  and 

Whereas,  said  winding  u])  and  dissolution  would 
have  been  completed  save  for  the  fact  that  action 
was  instituted  in  the  superior  court  of  Kern  County, 
bearing  number  33053  by  Cora  St.  Clair  as  plaintiff 
against  the  corporation  and  its  directors,  as  afore- 
said, wherein  and  whereby  the  corporation  was  en- 
joined and  restrained  from  the  payment  and  dis- 
tribution of  assets  and  dividends;  and 

AMiereas,  such  action  is  contrary  to  the  express 
wishes   01   the   owuim-s   and    holders   of   seventA'-five 


vs.  United  States  of  America  131 

per  cent  (75%)  of  the  issued  capital  stock  of  the  St. 
Clair  Estate  Company;  and 

Whereas,  it  is  believed  that  the  St.  Clair  Estate 
Company  may  be  held  to  be  a  personal  holding 
Compan}^  within  the  meaning  of  the  term  as  set 
forth  in  the  Revenue  Act  of  1938  and  amendments, 
and  will  suffer  heavy  penalties  miless  distribution 
is  made  of  its  net  income  for  the  year  1940  which  to 
date  is  estimated  to  be  approximately  $22,000.00; 
and 

Whereas,  it  is  the  express  wish  and  desire  of  the 
St.  Clair  Estate  Comjoany  and  its  directors  fully  to 
comply  w^ith  the  provisions  of  said  act  and  to  avoid 
the  [138]  imposition  of  such  heavy  penalty  taxes. 

Now^,  Therefore,  Be  It  Resolved ;  That  a  dividend, 
j)ayable  forthwith,  of  $8.33-1/3  per  share  on  the 
outstanding  stock  of  the  company  and  aggregating 
the  sum  of  $10,000.00  be,  and  the  same  is  hereby 
declared  to  be  payable  forthwith  in  the  year  1940, 
as  follows: 
To  Security-First  National  Bank  of  Los  Angeles, 

Trustee  for  Cora  St.  Clair  Cooper $2,500.00 

F.  C.  St.  Clair 2,500.00 

E.  S.  St.  Clair 2,500.00 

L.  P.  St.  Clair 2,500.00 

No  further  business  coming  before  the  meeting, 
upon  motion  duly  made  and  carried  the  meeting 
was  adjourned. 

F.  C.  ST.  CLAIR, 
Secretary. 

E.  S.  ST.  CLAIR, 
President.  [139] 
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Exhibit  O 

Minutes    of    Meeting    of    Board    of    Directors    of 

St.  Clair  Estate  Company  Held  December  26,  1940 

The  undersigned,  being  all  of  the  directors  of  the 
St.  Clair  Estate  Comi)any,  hereby  consent  that  a 
special  meeting  of  the  directors  of  said  company 
be  held  at  4:00  p.m.  of  the  26th  day  of  December, 
1940,  at  the  office  of  the  company,  1517  20th  Street, 
Bakersfield,  California,  for  the  purpose  of  transact- 
ing any  and  all  business  affecting  the  company 
which  may  come  before  the  meeting,  including  the 
declaration  and  payment  as  dividends  of  earnings 
of  the  company  for  the  year  1940  to  date,  hereby 
waiving  all  notice  of  time,  place  and  purpose  of 
meeting  and  consenting  that  said  meeting  may  be 
held  and  any  business  affecting  the  company  may  be 
transacted  thereat  whether  or  not  all  directors  be 
present. 

Dated:    December  26,  1940. 

/s/  L.  P.  ST.  CLAIR, 

/s/  L.  W.  LOWELL, 

/s/  C.  S.  CIJRRAN, 

/s/  E.  S.  ST.  CLAIR, 

/s/  F.  C.  ST.  CLAIR. 

Pursuant  to  the  foregoing  consent  of  all  the  di- 
rectors, a  special  meeting  of  the  board  of  directors 
of  St.  Clair  Estate  Company  was  held  at  the  princi- 
pal office  of  the  corporation,  1517  20tli  Street,  Bak- 
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ersfield,  California,  on  December  26,  1940,  at  the 
hour  of  4 :00  p.m.  of  said  day. 

Present:  Directors  L.  W.  Lowell,  C.  S.  Curran, 
E.  S.  St.  Clair  and  F.  C.  St.  Clair.  [140] 

President  E.  S.  St.  Clair  presiding  and  the  fol- 
lowing business  was  transacted:  The  President 
stated  that  further  and  additional  income  had 
accrued  to  the  corporation  in  the  sum  of  $4,000.00; 
that  said  income  had  not  been  considered  in  de- 
termining the  income  of  this  corporation  as  re- 
ferred to  in  the  minutes  of  the  last  preceding  meet- 
ing of  this  Board  of  Directors;  and  the  President 
further  stated  that  it  was  proper  and  to  the  best 
interests  of  this  corporation  and  its  shareholders 
that  a  dividend  be  declared  on  the  outstanding 
shares  of  the  capital  stock  of  this  corporation  and 
that  said  further  income,  to  wit,  the  sum  of  $4,- 
000.00  be  distiibuted  to  the  shareholders  of  this 
corporation  entitled  to  receive  dividends,  and  that 
an  order  has  been  issued  out  of  the  Superior  Court 
of  the  State  of  California  in  and  for  the  County  of 
Kern  authorizing  and  directing  a  dividend  paj-ment 
equivalent  to  said  sum. 

A  Full  discussion  of  the  said  matter  followed, 
whereupon  on  motion  of  director .  . .  . ,  seconded  by 
director .  .  .  . ,  the  following  resolution  was  unan- 
imously adopted: 

Whereas,  this  corporation  has  received  further 
and  additional  income  in  the  sum  of  $4,000.00;  and 

Whereas,  it  is  to  the  best  interests  of  this  corpora- 
ti()]i  and  its  shareholders  that  said  income  be  dis- 
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tributed  as  dividends  to  the  shareholders  of  this 
cori)oration  entitled  thereto;  and 

Whereas,  an  order  has  been  issued  out  of  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  Kern,  authorizing  and  ordering 
a  dividend  pajnnent  equivalent  to  said  sum; 

Now,  Therefore,  Be  It  Resolved:  That  a  divi- 
dend of  $3.33-1/3  per  share  be,  and  the  same  is 
hereby  declared  to  be  immediately  payable  on  the 
outstanding  shares  of  the  capital  stock  of  this  cor- 
poration to  those  shareholders  of  record  as  of  the 
date  hereof.  [141] 

No  further  business  coming  before  the  meeting, 
upon  motion  duly  made,  seconded  and  carried,  the 
meeting  was  adjourned. 

F.  C.  ST.  CLAIR, 
Secretary. 

E.  S.  ST.  CLAIR, 
President.  [142] 

Exhibit  P 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Kern 

No.  33107 
In  the  Matter  of 
St.  Clair  Estate  Com])any,  a  Corporation 

It  is  hereby  stipulated  that  the  hearings  on  the 
Motions  now  calendared  for  June  6,  1940,  at  10 
A.  M.  be  and  the  same  may  be  continued  until  July 
16,  1940,  at  10  A.  M.,  and  it  is  hereby  further  stipu- 
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lated  that  the  above  entitled  Court  may  forthwith 
order  and  direct  the  i^ayment  of  a  dividend  to  the 
shareholders  of  record  of  said  corporation  as  of 
June  4,  1940,  of  the  sum  of  6.66c  per  share,  out  of 
the  earnings  of  1940. 

ANDREWS  &  KLINE, 

BORTON,  PETRINI,  CONRON 
&  BORTON, 

By  /s/  HARRY   M.   CONRON, 

Attorneys  for  St.  Clair  Estate  Company,  L.  P.,  E.  S. 
and  F.  C.  St.  Clair. 

WARREN  E.  LIBBY, 

OSBORN,  BURUM  & 
SHORTRIDGE, 

By  /s/  JOHN  SHORTRIDGE, 
Attorneys  for  Petitioner  Cora  M.  St.  Clair,  Security- 
First  National  Bank  of  Los  Angeles,  and  Leon- 
ard St.  Clair. 

It  is  so  ordered  in  accordance  with  the   above 
stipulation. 

Dated:  June  4th,  1940. 

[Seal]        /s/  WARREN  STOCKTON, 

Judge  of  the  Superior  Court. 

[Endorsed] :  Filed  June  4,  1940,  Superior  Court. 
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Exhibit  Q 

Minutes  Superior  Court,  Dept.  1,  No.  127 
Thursday,  October  3,  1940 

Court  met  at  1 :00  P.  M. 

Present:  Hon.  H.  S.  Gans,  Judge 

W.  V.  Freeman,  Deputy  Clerk 
Al  Renfro,  Bailiff 
Roy  Davis,  Reporter 

No.  33107 
In  the  Matter  of 
St.  Clair  Estate  Company,  a  Corporation, 

In  the  Process  of  Voluntary  Winding  Up 

The  above  entitled  matter  came  on  regularly  at 
this  time  today  for  heai'ing  upon  Fifth  Petition  for 
Partial  Distribution  of  assets  and  Petition  for  Dis- 
tribution of  Dividends,  with  the  petitioners  appear- 
ing by  their  counsel  Warren  E.  Libby,  R.  Y.  Burum 
and  John  Shortridge,  and  St.  Clair  Estate  Company 
appearing  by  their  counsel  Harry  M.  Conron  and 
Jim  McRoberts,  present  in  open  Court. 

ITpon  oral  stipulation  by  and  between  counsel  for 
i-espective  parties  in  open  Court,  it  is  by  the  Court 
Ordered  that  a  dividend  in  the  sum  of  Four 
Tliousand  Dollars  ($-4,000.00)  bo  paid  forthwith  out 
of  the  St.  Clair  Estate  Com])any  income  on  hand, 
in  accordance  with  the  written  decree  to  be  prepared 
and  signed  by  the  Court. 

It  is  rurthei-  by  the  Court  Ordered  that  the  above 
eiititl(Ml  matter  be,  and  the  same  is  hereby  trans- 
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ferred  to  Department  2  of  this  Court  for  further 

hearing. 

R.  J.  VEON, 

County  Clerk  and   Ex-Officio 
Clerk  Superior  Court.  [144] 

State  of  California 
County  of  Kern — ss. 

I,  R.  J.  Veon,  County  Clerk  and  ex-ofiicio  Clerk 
of  the  Superior  Court,  do  hereby  certify  the  fore- 
going to  be  a  full,  true  and  correct  copy  of  the 
original  Minute  Order  on  file  in  my  office  and  that 
I  have  carefully  compared  the  same  with  the 
original. 

Witness  my  hand  seal  of  the  Superior  Court  this 
9th  day  of  February,  1945. 

[Seal]  R.  J.  VEON, 

County  Clerk  and  Ex-Officio 
Clerk,  Superior  Court. 

By  L.  REAGAN, 

Deputy  Clerk.  [145] 
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Exhibit  R 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Kern 

No.  33107 
In  the  Matter  of 
St.  Clair  Estate  Company,  a  Corporation, 

In  the  Process  of  Voluntary  Winding  Up 

It  Is  Hereby  Stipulated  That  the  above  court 
may  forth\^ith  order  and  direct  the  payment  of  a 
dividend  to  the  shareholders  of  record  of  the  St. 
Clair  Estate  Company,  a  corporation,  as  of  De- 
cember 12,  1940,  of  the  sum  of  $3.88i/3C  per  share, 
totaling  $10,000.00,  in  all,  said  dividend  to  be  paid 
out  of  the  earnings  of  the  above  corporation  for  the 
year  1940  solely. 

BORTON,  PETRINI,  CONRON 
&  BORTON, 

HANNA  AND  MORTON 

By  /s/  JAMES  M.  McROBERTS, 
Attorneys  for  St.  Clair  Estate  Company,  L.  P.,  E.  S. 
and  F.  C.  St.  Clair. 

WARREN  E.  LIBBY, 

OSBORN,  BURUM  & 
SHORTRIDGE, 

By  /s/  WARREN  E.  LIBBY, 

Attorneys  for  Petitioner  Cora  M.  St.  Clair,  Security- 
First  National  Bank  of  Los  Angeles,  and  Leon- 
ard St.  Clair. 
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Payment  of  the  foregoing  dividend  is  ordered  in 
accordance  with  the  terms  and  provisions  of  the 
within  stipulation. 

Dated:  December  11,  1940. 

[Seal]        /s/  [Illegible] 

Judge  of  the  Superior  Court. 

[Endorsed] :  Filed  Dec.  11,  1940,  Superior  Court. 

Exhibit  S 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Kern 

No.  33107 
In  the  Matter  of 
St.  Clair  Estate  Company,  a  Corporation, 

In  the  Process  of  Voluntary  Winding  Up 

STIPULATION 

It  appearing  that  the  St.  Clair  Estate  Company 
has  received  further  and  additional  income  in  the 
sum  of  $4,000.00,  and  that  such  sum  should  properly 
be  distributed  to  the  shareholders  of  said  corpora- 
tion entitled  thereto; 

It  Is  Stipulated  that  the  said  St.  Clair  Estate 
Company  shall  forthwith  pay  a  further  dividend 
on  the  outstanding  shares  of  the  capital  stock  of 
said  St.  Clair  Estate  Company  in  the  sum  of  $3.33% 
per  share,  payable  solely  out  of  and  from  income 
that  has  accrued  to  the  said  corporation   for  the 
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calendar  year  1940  and  that  is  now  available  for 
said  purpose. 

Dated:  December  26,  1940. 

WARREN  E.  LIBBY  AND 

OSBORN,  BURUM  & 
SHORTRIDGE, 

By  /s/  R.  Y.  BURUM, 

Attorneys  for  Petitioners. 

HANNA  AND  MORTON, 

BORTON,  PETRINI,  CONRON 
BORTON, 

By  /s/  HARRY  M.  CONRON, 

Attorneys  for  St.  Clair  Estate 
Company,  et  al. 

It  Is  So  Ordered. 

[Seal]         /s/  WARREN  STOCKTON, 

Judge. 

[Endorsed] :  Filed  Dec.  26,  1940,  Superior  Coui't. 
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Exhibit  U 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Kern 

No.  33107 

In  the  Matter  of 

St.  Clair  Estate  Company,  a  Corporation, 

In  the  Process  of  Voluntary  Winding  Up 

ORDER 

The  Petition  of  St.  Clair  Estate  Company,  a 
corporation,  for  Order  Distributing  Assets  of  Cor- 
poration in  Final  Liquidation  having  come  on  reg- 
ularly for  hearing  in  Department  2  of  the  above 
entitled  Court  on  the  27th  day  of  December,  1948, 
the  Honorable  Robert  B.  Lambert,  Judge  Presiding, 
Messrs.  Hanna  and  Morton,  Borton,  Petrini,  Con- 
ron  and  Borton,  by  James  M.  McRoberts,  appearing 
for  the  Petitioner,  and  no  counsel  appearing  for  any 
stockholder;  and  it  further  appearing  that  notice 
of  said  hearing  had  been  duly  given  to  all  stock- 
holders within  the  time  and  in  the  manner  prescribed 
by  law;  and  the  Court  being  fully  advised. 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
Petition  for  Order  Distributing  Assets  of  Corpora- 
tion in  Final  Liquidation,  filed  herein  by  the  above 
named  corporation,  to  wit:  St.  Clair  Estate  Com- 
pany, a  corporation,  and  the  plan  of  distribution  of 
assets  [170]  to  the  corporation's  stockholders  in 
final  liquidation  be  and  the  same  hereby  are  ap- 
proved. 
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It  Is  Fiu'tlier  Ordered,  Adjudged  and  Decreed 
that  said  corporation  shall,  not  later  than  December 
31,  1948,  sell,  transfer,  assign  and  set  over  to  L.  P. 
St.  Clair,  F.  C.  St.  Clair,  E.  S.  St.  Clair,  and  to 
Security-First  National  Bank  of  Los  Angeles,  Trus- 
tee (under  its  private  trust  No.  70-217  for  Cora  St. 
Clair,  sometimes  referred  to  as  Cora  St.  Clair 
Cooper),  and  each  of  them,  from  earnings  and  sur- 
plus, not  less  than  $26,000.00,  cash,  or  book  value 
of  other  assets  hereinbelow  listed,  and  between 
March  5,  1949,  and  April  5,  1949,  said  corporation 
shall  distribute  $36,500.00,  cash,  or  book  value  of 
other  assets  hereinbelow  listed  as  a  deficiency  divi- 
dend for  the  calendar  year  1938,  pursuant  to  Section 
506(c)  of  the  Internal  Revenue  Code;  and  it  appear- 
ing that  an  examination  of  the  corporation's  federal 
income  and  personal  holding  company  returns  for 
the  years  1941  to  1947,  inclusive,  has  been  made 
but  no  report  thereof  has  yet  been  served  on  this 
corporation,  and  that  as  a  consequence  thereof  there 
may  be  a  liability  for  federal  personal  holding 
company  surtax  for  said  years  which  can  be  avoided 
in  whole  or  in  part  by  properly  scheduled  distri- 
butions of  the  remaining  assets  of  the  corporation. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  if  after  receipt  by  this  corporation  of  the  report 
of  said  examination  it  is  finally  determined  that 
there  is  no  deficiency  of  federal  personal  holding 
company  surtax,  then  all  of  the  assets  remaining 
after  the  distributions  hereinabove  ordered  shall  be 
distributed  to  the  shareholders  forthwith.  How- 
ever, if  after  receipt  of  the  report  of  said  federal 
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revenue  agent's  examination  it  is  finally  determined 
that  a  deficiency  of  federal  personal  holding  com- 
pany surtax  is  proposed  for  any  of  said  years,  1941 
to  1947,  inclusive,  [171]  then  it  is  ordered,  adjudged 
and  decreed  that  the  assets  remaining  after  the 
distributions  hereinabove  ordered  shall  be  distrib- 
uted at  such  times  and  in  such  amounts  as  may  be 
necessary  to  qualify  said  distributions  as  deficiency 
dividends  within  the  meaning  of  Section  506(c)  of 
the  Internal  Revenue  Code. 

The  following  described  cash,  securities,  oil  leases, 
real  estate  or  interest  in  leases  or  real  estate,  mining 
deeds,  or  mineral  rights  shall  be  distributed  as  here- 
inabove ordered  and  with  the  divisions  hereinafter 
specified,  to  wit: 

1.  From  the  cash  on  hand  after  payment  of  all 
obligations,  there  should  be  paid  to  L.  P.  St.  Clair, 
E.  S.  St.  Clair,  and  to  F.  C.  St.  Clair,  each,  the  sum 
of  $4,500.00,  and  thereafter  all  cash  shall  be  dis- 
tributed in  four  equal  parts  to  L.  P.  St.  Clair,  E.  S. 
St.  Clair,  F.  C.  St.  Clair,  and  to  Security-First 
National  Bank  of  Los  Angeles,  Trustee. 

2.  200  shares  of  common  stock  of  Bakersfield 
Laundry  Association,  one-fourth  to  be  distributed 
to  each  of  the  four  stockholders. 

3.  93.46  shares  of  common  stock  of  Bakersfield 
Sandstone  Brick  Company,  one-fourth  to  be  dis- 
tributed to  each  of  the  four  stockholders. 

4.  700  shares  of  common  stock  of  Bank  of 
America,  one-fourth  to  be  distributed  to  each  of 
the  four  stockholders. 
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5.  250  shares  of  7%  cunnilative  preferred  stock 
of  Sun  Maid  Raisin  Growers  Association,  to  be  dis- 
tributed one-fourth  to  each  of  the  four  stockholders. 

6.  45  shares  of  common  stock  of  San  Joaquin 
Cotton  Compress  and  Warehouse,  to  be  distributed 
one-fourth  to  each  of  the  four  stockholders. 

7.  1,025  shares  Class  A  preferred  stock  of 
Bakersfield  B.P.O.E.,  to  be  distrilnited  one-fourth 
to  each  of  the  four  stockholders.  [172] 

8.  6,931  shares  of  common  capital  stock  of  Union 
Oil  Company  and  Union  Oil  Associates,  being 
1,165  and  5,766  shares,  respectively,  to  be  distributed 
one-fourth  to  each  of  the  four  stockholders. 

9.  2,200  shares  of  Shell  Union  Oil  Company 
stock,  to  be  distributed  one-fourth  to  each  of  the 
four  stockholders. 

10.  356  shares  of  6%  preferred  stock  of  Southern 
California  Gas  Company  stock,  to  be  distributed 
one-fourth  to  each  of  the  four  stockholders. 

11.  100  acres  in  the  South  Belridge  Oil  District, 
Kern  County,  California,  now  under  lease  to  Gen- 
eral Petroleum  Corporation  for  oil  and  gas  develop- 
ment, the  title  to  said  real  property,  together  with 
Lessor's  interest  to  the  said  oil  and  gas  lease,  to 
!)('  distributed  on  the  basis  of  an  undivided  one- 
i'(»iirth  interest  to  each  of  the  four  stockholders. 
Said  real  estate  is  described  as  follows :  M 

East  one-half  (E  1/2)  of  tlie  East  one-half  (E  1/0) 
of  the  Northeast  one-quarter   (NK   V|)    Sectioii  2 — 


I 
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Township  29,  Range  21  East,  M.D.B.  &  M.,  together 
with  the  West  sixty  (W  60)  acres  of  the  Northwest 
quarter  (NW  1/4) —  Section  1 — Township  29,  Range 
21  East,  M.D.B.  &  M. 

12.  480  acres,  more  or  less,  in  Section  20,  Town- 
ship 28,  Range  24  East,  M.D.B.  &  M.,  to  be  dis- 
tributed to  the  four  stockholders  on  the  basis  of 
an  undivided  one-fourth  interest  each. 

13.  A  one-eighth  interest  in  70  acres,  including 
mineral  rights,  located  in  Section  6,  Township  11, 
Range  23  East,  M.D.B.  &  M.,  more  particularly 
described  as  follows: 

South  one-half  (S  %)  of  the  Northeast  quarter 
(NE  1/4)  of  the  Southeast  quarter  (SE  i/4)— the 
Northwest  quarter  (NWi/4)  of  the  Southeast  quar- 
ter (SE14)— the  South  466.7  feet  of  the  West  466.7 
feet  of  the  Southeast  quarter  (SEi/4)  of  the  North- 
east quarter  (NE14)— the  [173]  North  467.3  feet 
of  the  West  467.3  feet  of  the  Southeast  quarter 
(SE14)  of  the  Southeast  quarter  (SEi/4)  Section 
6— Township  11,  Range  23  East,  M.D.B.  &  M.,  to 
be  distributed  on  the  basis  of  an  undivided  one- 
fourth  interest  to  each  of  the  four  stockholders. 

14.  An  interest  in  Lot  5,  Gardena  Tract,  Los 
Angeles  County,  to  be  distributed  on  the  basis  of 
an  undivided  one-fourth  interest  to  each  of  the  four 
stockholders. 

15.  A  one-half  interest  in  the  mining  rights  under 
a  100-acre  parcel  in  Section  28,  Township  30  South, 
Range  27  East,  M.D.B.  &  M.,  heretofore  sold  by 
the   corporation   with   a   reservation   of   such   fifty 
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per  cent  of  all  oil  or  mineral  rights,  to  be  distributed 
on  the  basis  of  an  undivided  one-fourth  interest 
to  ea<'h  of  the  four  stockholders. 

16.  An  undivided  ten-twenty-fourths  interest  in 
the  Wilkinson  Placer  Claim,  Lowell  Hill  Mining 
District,  Nevada  County,  California,  to  be  distrib- 
uted on  the  basis  of  an  undivided  one-fourth  interest 
to  each  of  the  four  stockholders. 

17.  An  undivided  five-ninths  interest  in  the  Wild- 
cat Placer  Claim,  Lowell  Hill  Mining  District,  Ne- 
vada County,  California,  to  be  distributed  on  the 
basis  of  an  undivided  one-fourth  interest  to  each 
of  the  four  stockholders. 

18.  An  undivided  one-fourth  interest  to  each  of 
the  four  stockholders  in  the  Live  Oak  Placer  Claim, 
being  a  fraction  of  Lot  52,  Section  35,  Township  16, 
Range  10  East. 

19.  A  receivable  from  Cora  St.  Clair  and  Leon- 
ard St.  Clair  amounting  to  $13,700.00,  to  be  dis- 
tributed on  the  basis  of  an  undivided  one-fourth 
interest  to  each  of  the  four  stockholders. 

20.  A  judgment  against  Cora  St.  Clair  Cooper 
j)urchased  by  the  corporation  for  $2,764.35,  being 
the  judgment  recovered  in  a  certain  action  in  the 
superior  Court  of  the  State  of  [174]  California,  in 
and  for  the  County  of  Alameda,  entitled  Frank 
Mitchell.  Jr.,  v.  Cora  St.  Clair  Cooper,  etc..  No. 
47335,  to  be  distributed  on  the  basis  of  an  undivided 
one-fourth  interest  to  each  of  the  four  stockholders. 
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21.  Note  of  Cora  St.  Clair  Cooper  in  the  prin- 
cipal sum  of  $2,750.00,  to  be  distributed  on  the  basis 
of  an  undivided  one-fourth  interest  to  each  of  the 
four  stockholders. 

22.  An  undivided  one-fourth  interest  to  ea-ch 
of  the  four  stockholders  in  a  claim  for  refund  after 
the  collection  thereof  of  federal  personal  holding 
company  surtax  in  the  principal  sum  of  $8,318.77, 
representing-  the  sum  paid  by  the  corporation  to 
the  Collector  of  Internal  Revenue  as  and  for  a 
deficiency  of  personal  holding  company  surtax  for 
the  year  1938. 

23.  All  the  rest,  residue  and  remainder  of  all  the 
assets  of  St.  Clair  Estate  Company,  now  known  or 
hereafter  discovered  is  hereby  ordered  distributed, 
and  is  hereby  distributed,  an  undivided  one-fourth 
to  each  of  the  following:  L.  P.  St.  Clair,  F.  C. 
St.  Clair,  E.  S.  St.  Clair,  and  Security-First  Na- 
tional Bank  of  Los  Angeles,  Trustee  (under  its 
private  trust  No.  70-217)  for  Cora  St.  Clair,  some- 
times referred  to  as  Cora  St.  Clair  Cooper. 

Dated :  December  30,  1948. 

[Seal]        /s/  R.  B.  LAMBERT, 

Judge. 

[Endorsed] :  Filed  Dec.  30,  1948,  Superior  Court. 
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Exhibit  V 

Date        Value  on 
ofDis-    Date  of  Dis- 
tribution    tribution 

(1)  (a)  $4,500  cash  to  each  : 

L.  P.  St.  Clair 8-12-49        4,500.00 

E.  S.  St.  Clair 8-12-49        4,500.00 

F.  C.  St.  Clair 8-12-49        4,500.00 

(b)  Bal.  of  cash  equally  to : 

12-31-48   3-28-49    11-21-49 

L  P  St   Clair 2,500.00  2,500.00  5,000.00       10,000.00 

E   S   St   Clair 2,500.00  2,500.00  5,000.00       10,000.00 

F   C   St  Clair  2,500.00  2,500.00  5,000.00       10,000.00 

Sec.  ist  Natl.  Bk 2,500.00  2,500.00  5,000.00       10,000.00 

(2)  200  sh.  Bakersfield  Laundry  Assn 12-31-48       50,000.00 

(3)  93.46  sh.  Bakersfield  Sandstone  Brick 

@  $200  ea 8-12-49  18,692.00 

(4)  700  sh.  Bank  of  America  @  $421/2 8-12-49  29,750.00 

(5)  5  sh.  Sunmaid  Raisin  Pfd 9-29-49  —0 

(6)  45  sh.  San  Joaquin  Cotton  Compress 

@  $170  ea 8-22-49        7,850.0C 

(7)  1025  sh.  Bakersfield  BPOE 8-22-49  256.0C 

(8)  6931  sh.  Union  Oil  Co.  @  $293/4  each 9-29-49     206,197.2£ 

(9)  2200  sh.  Shell  Union  Oil  Co.  @  $35%  ea 4-15-49       78,375.0( 

(10)  356  sh.  Southern  Calif.  Gas  Pfd.  @  $3514  ea...8-12-49       12,549.0( 

(11)  (a)  Fee  of  100  acres  being  E1/2  of  the  EI/2  of 

the  NEI/4,  Sec.  2,  T  29,  R  21  E,  etc. 

@  $35/acre   9-29-49  3,500.0( 

(b)  Lease  to  General  Petroleum  covering  (a)  10,200.0( 

(12)  480  acres  Sec.  20,  T  28,  R  24  E 9-29-49  4,800.0( 

(13)  i/g  int.  in  70  acres,  being  S1/2,  NEI/4,  SEIA,  NW 
^\fSWi/4inSec.6,Tll,R23E 9-29-49        2.500.0( 

(14)  Lot  5  of  the  Gardena  Tract 8-22-49 

(15)  One-half  int.  in  mineral  rights  of 

100  acre  parcel 8-22-49 

(16)  Wilkinson  Placer  Claim 9-29-49 

(17)  Wildcat  Placer  Claim 9-29-49 

(18)  Live  Oak  Placer  Claim 9-29-49 

(19)  Receivable  from  Cora  St.  Clair  and 

Leonard  St.  Clair  of  $13,700.00 8-22-49  — 0— 

(20)  Judgment  against  Cora  St.  Clair  for 

$2,764.35  8-22-4f)  — 0— 

(21)  Note  of  Cora  St.  (^lair  for  $2.750.00 8-22-49  — 0— 

(22)  See  cash  above. 

(23)  Rest,  residue  and  remainder  mineral  interest 

on  80  acres 9-29-49  oOO.U 


500.0( 
00.0( 


Total $479,669.2 
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Exhibit  W 

Minutes  of  Meeting  of  Shareholders  of  St.   Clair 
Estate  Company 

(Held  December  23,  1938) 

Pursuant  to  call  by  the  President,  and  to  written 
notice  given  to  and  served  upon  each  of  the  stock- 
holders in  all  respects  as  required  by  law,  and  by 
the  By-laws  of  the  Company,  a  meeting  of  the 
stockholders  of  St.  Clair  Estate  Company  was  held 
at  the  office  of  the  Company,  1517  20th  Street,  in 
the  City  of  Bakersfield,  Kern  County,  California, 
on  Friday,  December  23rd,  1938,  at  10  o'clock  a.m. 

The  meeting  was  called  to  order  by  the  President, 
E.  S.  St.  Clair,  who  stated  the  purpose  of  the  meet- 
ing as  set  forth  in  the  notice  thereof  given  to  the 
stockholders. 

The  Secretary  reported  that  notice  had  been  per- 
sonally served  upon  each  of  the  stockholders  of  the 
company  within  the  time  and  in  the  manner  as 
provided  by  the  By-laws  of  the  Company. 

There  were  present  at  the  meeting  in  person: 

E.  S.  St.  Clair,  holding  300  shares; 

E.  C.  St.  Clair,  holding  300  shares; 

L.  P.  St.  Clair,  holding     60  shares; 

There  were  represented  at  the  meeting  by  proxy: 
L.  A.  Church  &  Company,  a  co-partnership,  as 
pledgee  of  L.  P.  St.  Clair,  by  proxy  in  favor  of 

L.  P.  St.  Clair,  representing  240  shares ; 

by  proxy  in  favor  of 

representing   shares. 
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Total  represented  in  person  660  shares ; 

Total  represented  by  proxy  240  shares; 

Total  amount  of  stock  represented  at  the  meeting 
900  shares.  [177] 

The  President  thereupon  rejoorted  that  900  shares, 
being  more  than  a  majorit}^  of  all  of  the  subscribed, 
issued  or  outstanding  shares  of  stock  of  the  com- 
pany, were  represented  at  the  meetmg,  and  the 
meeting  was  competent  for  the  transaction  of  the 
business  for  which  it  had  been  called. 

The  President  reported  that  an  examination  of 
the  books  and  records  of  the  St.  Clair  Estate  Com- 
pany had  been  made  by  Haskins  &  Sells,  Certified 
Public  Accountants,  and  presented  to  the  meeting 
of  the  stockholders,  financial  statements  and  reports 
prepared  by  said  Accountants  covering  in  particular 
the  period  from  February  1,  1929,  up  to  and  includ- 
ing December  6, 1938,  and  certain  matters  of  interest 
prior  thereto. 

The  President  also  reported  that  the  said  financial 
statements  and  reports  prepared  by  said  Accounts 
had  at  the  meeting  of  directors  held  immediately 
preceding  this  meeting  of  stockholders,  been  con- 
sidered and  approved  by  resolution  of  the  directors, 
and  further,  that  the  acts  of  the  officers  in  connec- 
tion with  the  transactions  shown  in  said  financial 
statements  and  reports  prepared  by  said  Account- 
ants, had  all  and  singular  been  ratified,  confirmed 
and  approved  by  resolution  of  the  Board  of  Direc- 
tors, and  presented  to  the  stockholders  the  minutes 
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of  the  meeting  of  the  board  of  directors  held  im- 
mediately preceding  this  meeting  of  stockholders. 

Thereupon  the  stockholders  made  examination 
of  said  financial  statements  and  reports,  and  also 
of  the  minutes  of  the  meeting  of  the  Board  of  Di- 
rectors held  at  the  office  of  the  company  on  Decem- 
ber 23,  1938,  immediately  preceding  this  meeting 
of  stockholders. 

Whereupon,  on  motion  of  L.  P.  St.  Clair  seconded 
by  F.  C.  St.  Clair  and  unanimously  adopted,  it 
was  resolved  that  said  financial  statements  and 
reports  prepared  by  the  accountants  be  in  all  re- 
spects approved  and  confirmed,  and  further,  that 
the  acts  of  the  officers  of  the  company,  and  of  the 
directors  as  set  forth  in  said  financial  statements 
and  said  report,  and  as  set  forth  in  the  minutes  of 
said  meeting  of  the  Board  of  Directors  held  imme- 
diately preceding  this  meeting  of  stockholders,  be 
all  and  singular  thereof  hereby  ratified,  confirmed 
and  approved. 

The  President  reported  that  there  had  been  filed 
with  the  corporation  [178]  the  written  assent  of  the 
shareholders  of  said  corporation  representing  a 
majority  of  the  voting  power  thereof  amending 
Article  I  of  the  By-laws  of  St.  Clair  Estate  Com- 
pany, by  deleting  therefrom  the  words  "who  shall 
be  stockholders  holding  one  or  more  shares  of  stock 
in  their  own  names  upon  the  books  of  the  corpora- 
tion." 

Whereupon,  upon  motion  of  F.  C.  St.  Clair  sec- 
onded b}'  L.  P.  St.  Clair  and  unanimously  adopted 
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it  was  resolved  that  in  pursuance  of  said  written 
assent  of  shareholders  Article  I  of  the  By-laws  of 
St.  Clair  Estate  Company  upon  said  amendment 
shall  be  as  follows : 

''Article  I.  Corporate  Powers:  The  Corpo- 
rate powers  of  this  corporation  shall  be  vested 
in  a  board  of  five  (5)  directors,  and  three  (3) 
shall  constitute  a  quorum  for  the  transaction 
of  business." 

The  President  stated  that  one  of  the  purposes 
for  which  the  meeting  was  called  was  the  election 
of  a  board  of  five  (5)  directors,  to  hold  office  until 
the  next  annual  meeting,  and  until  their  successors, 
respectively,  shall  be  elected  and  qualified. 

The  President  called  for  nominations  for  the 
office  of  director.  Thereupon  E.  S.  St.  Clair,  F.  C. 
St.  Clair.  L.  W.  Lowell,  C.  S.  Curran  and  L.  P. 
St.  Clair  were  presented  in  nomination  for  the  offices 
of  directors  of  St.  Clair  Estate  Company. 

There  being  no  other  nominations,  on  motion 
seconded  and  unanimously  carried,  the  nominations 
were  closed  and  the  Secretary  was  instructed  to  cast 
the  ballot  of,  and  on  behalf  of,  all  stock  represented 
at  the  meeting,  for  and  in  favor  of  the  election  of 
said  nominees  as  directors  of  St.  Clair  Estate 
Company. 

Thereupon  the  Secretary  cast  the  ballot  and  an- 
nounced that  the  unanimous  ballot  representing  900 
shares  of  the  capital  stock  of  St.  Clair  Estate  Com- 
pany, out  of  a  total  of  1200  shares  of  issued  and  out- 
standing stock  of  said  company,  being  more  than  a 
majority  thereof,  had  been  cast  for  and  in  favor 
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of  E.  S.  St.  Clair,  F.  C.  St.  Clair,  L.  W.  Lowell, 
C.  S.  Curran  and  L.  P.  St.  Clair,  as  directors.  [179] 

The  President  thereupon  declared  that  said  last 
named  persons  had  been  duly  elected  directors  of  St. 
Clair  Estate  Company. 

L.  P.  St.  Clair,  a  stockholder  of  St.  Clair  Estate 
Company,  jiresented  the  following-  resolutions  and 
moved  their  adoption,  to  wit: 

"Whereas,  it  is  deemed  advisable  and  for  the 
best  interests  of  the  shareholders  of  St.  Clair  Estate 
Company  that  it  wind  up  its  affairs  and  voluntarily 
dissolve, 

"Now,  Therefore,  Be  It  Resolved,  that  this  cor- 
poration and  its  shareholders,  representing  more 
than  a  majority  of  the  voting  power  of  said  cor- 
poration, hereby  elect  to  wind  up  the  affairs  of  the 
corporation  and  voluntarily  dissolve. 

"Resolved,  Further,  that  the  officers  or  directors 
of  this  corporation  be  and  they  hereby  are  author- 
ized and  directed  to  file  the  certificate  and  give  the 
written  notice  required  by  Sections  400  and  400a, 
respectively,  of  the  Civil  Code  of  California; 

"Resolved,  Further,  that  the  officers  and  directors 
of  this  corporation  be,  and  they  hereby  are  author- 
ized and  directed  to  take  such  further  action,  steps 
and  proceedings  as  may  be  necessary  or  as  they 
deem  desirable,  to  wind  up  the  affairs  of  this  cor- 
poration and  to  dissolve  it,  and  to  equitably  and 
ratably  distribute  its  net  assets  among  its  stock- 
holders, and  may  institute  in  the  name  of  the  cor- 
poration, or  otherwise,   such  legal   proceedings   as 


154  L.  P.  St.  Clair,  ct  al. 

they  may  deem  advisable  in  conne<2tion  with  such 
dissolution  proceedings,  and  may  employ  attorneys 
and  incur  expenses  in  connection  therewith. 

"Resolved,  Further,  that  this  corporation  cease 
to  carry  on  business  except  to  such  extent  as  may 
be  necessary  for  the  beneficial  winding  up  thereof." 

The  motion  for  the  adoption  of  said  resolutions 
was  seconded  by  F.  C.  St.  Clair,  a  stockholder,  and 
being  put  to  a  vote  the  same  were  adopted  by  the 
affirmative  vote  of  900  shares  (out  of  a  total  of  1200 
shares  of  the  [180]  issued  stock  and  outstanding 
stock  of  said  company),  being  and  representing  more 
than  a  majority  of  the  total  voting  power  of  said 
corporation. 

The  President  reported  that  there  had  been  filed 
with  the  corporation  written  consent  of  shareholders 
of  St.  Clair  Estate  Company  to  voluntarily  dissolve, 
which  wi'itten  consent  was  signed  by  shareholders 
constituting  in  the  aggregate  the  shareholders  of 
said  corporation  representing  a  majority  of  the 
voting  power  thereof. 

F.  C.  St.  Clair,  a  stockholder  of  St.  Clair  Estate 
Company,  presented  the  following  resolutions  and 
moved  their  adoption,  to  wit: 

"Whereas,  the  President  has  reported  that  except 
foT-  minor  current  accounts  payable  not  to  exceed  the 
sum  of  One  Hundred  Dollars  ($100.00)  and  the 
action  pending  in  the  Superior  Court  of  the  State 
of  California  (Los  Angeles  County  No.  425-810), 
in  which  Cora  St.  Clair  is  ]ilaintiif  and  St.  Clair 
Instate  Com])any,  et  al.,  defendants,  in  which  action 
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the  sum  of  $4,500.00  is  in  issue,  the  corporation  has 
no  known  debts  or  liabilities,  and 

Whereas,  the  corporation  desires,  after  ade- 
quately providing  for  all  possible  debts  and  liabili- 
ties, to  distribute  all  the  remaining  corporate  assets 
among  the  shareholders  in  accordance  with  their 
respective  rights, 

Now%  Therefore,  Be  It  Resolved,  that  the  follow- 
ing plan  of  distribution  of  the  assets  of  the  company 
between  and  among  the  stockholders  be  adopted: 

(1)  All  assets  of  the  company  of  every  kind 
and  character  available  for  distribution  be  distrib- 
uted betw^een  and  among  the  stockholders  of  the 
corporation — 

(a)  All  of  said  assets,  except  the  sum  of 
$5,000.00  (of  the  earned  surplus  of  the  com- 
pany), shall  forthwith  be  distributed  to  stock- 
holders as  their  respective  interests  may  appear. 

(b)  The  sum  of  $5,000.00  of  the  earned  sur- 
plus of  the  [181]  company  (in  cash  or  securi- 
ties having  a  current  market  value  in  said  sum) 
shall  be  temporarily  retained  for  the  purpose 
of  providing  for  the  payment  of  costs  and 
expenses  of  liquidation  and  dissolution,  and  any 
other  debts  or  liabilities  of  the  company,  and 
also  for  costs  and  attorneys  fees  incurred  in 
connection  with  any  litigation  instituted  against 
the  company.  Forthwith  upon  the  liquidation 
of  all  debts  and  liabilities  of  the  corporation 
the  said  sum  or  residue  thereof,  shall  be  equally 
and  ratably  distributed  among  the  stockholders 
of  the  company. 
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(2)  Shares,  obligations,  or  securities  of  any  other 
cor])oration  shall  be  equally  and  ratably  distributed 
between  and  among  the  stockholders  of  the  company. 

(3)  Notes  payable  of  Cora  St.  Clair  (Cooper) 
to  the  company,  aggregating  $2,750.00,  shall  be  dis- 
tributed to  Security-First  National  Bank  of  Los 
Angeles,  as  Trustee  for  Cora  St.  Clair  (Cooper) 
under  Trust  No.  70-217,  as  a  portion  of  its  dis- 
tributive share  as  such  trustee. 

(4)  Real  property,  leases,  placer  or  mining 
claims,  by  good  and  sufficient  instruments  of  con- 
veyance, shall  be  conveyed  by  the  corporation  to 
the  stockholders,  vesting  title  in  the  stockholders  as 
tenants  in  common,  as  follows : 

E.  S.  St.  Clair,  undivided  i/l  interest; 

F.  C.  St.  Clair,  undivided  i/i  interest; 
Security-First   National   Bank   of   Los   Angeles, 

as  Trustee  for  Cora  St.  Clair  (Cooper)  under  Trust 
No.  70-217  undivided  i/4  interest; 

L.  A.  Church  &  Company,  a  co-partnership,  as 
pledgee  for  L.  P.  St.  Clair  undivided  1/5  interest; 

L.  P.  St.  Clair  undivided  1/20  interest; 

such  conveyance  to  be  subject  to  encumbrances,  con- 
ditions, restrictions  and  covenants  of  record,  taxes 
for  fiscal  year  1938-39; 

(5)  The  President,  or  Vice-President  and  Sec- 
retary of  this  [182]  corporation  are  hereby  author- 
ized to  execute  and  deliver  on  behalf  of  this  cor- 
poration and  in  its  name,  instruments  of  conveyance 
to  said  stockholders,  in  conformity  herewith. 
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(6)  Distribution  heremider  is  in  complete  satis- 
faction of  the  rights  of  all  stockholders  and  upon 
such  distribution  all  certificates  of  stock  standing 
in  the  names  of  the  stockholders  shall  be  delivered 
to  the  corporation  and  cancelled. 

The  motion  for  the  adoption  of  said  resolutions 
was  seconded  by  L.  P.  St.  Clair  a  stockholder  and 
being  put  to  a  vote  the  same  was  adopted  by  the 
affirmative  vote  of  900  shares  (out  of  a  total  of 
1200  shares  of  the  issued  and  outstanding  stock 
of  the  Company)  being  and  representing  more  than 
two-thirds  of  the  shares  of  stock  of  said  corporation. 

On  motion  duly  seconded  and  unanimously  carried 
the  meeting  was  adjourned  to  and  until,  and  to  re- 
convene at  one  o'clock  p.m.,  of  Wednesday,  the 
28th  day  of  December,  1938,  at  the  office  of  the  com- 
pany, 1517  20th  Street,  in  the  City  of  Bakersfield, 
California. 

F.  C.  ST.  CLAIR, 

Secretary  of  St.  Clair  Estate 
Company. 

E.  S.  ST.  CLAIR, 

Secretary  of  St.  Clair  Estate 
Company. 

[Endorsed] :  Filed  March  28,  1950. 
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PLAINTIFF'S  EXHIBIT  No.  2 

In  the  Unitod  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  9711-Y  Civil 

L.  P.  ST.  CLAIR, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

No.  9712-Y  Civil 

ANNASTATIA  ST.  CLAIR, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

SUPPLEMENTAL  STIPULATION  OF  FACTS 

I. 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
counsel,  that  the  fair  market  value  of  distributions 
made  by  the  St.  Clair  Estate  Company  to  the  plain- 
tiffs herein,  as  shareholders  of  said  corporation 
during  the  years  1939  and  1940,  did  not  exceed 
their  basis  for  computing-  gain  on  said  stock. 

IL 

It  Is  Hereby  Stipulated  by  and  ])etween  the 
])arties    hereto   that    the    following    facts    may    be 
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taken  to  be  true,  subject  to  the  right  [184]  of 
either  party  to  ol)jeet  to  the  materiality,  rele- 
vancy or  competency  of  any  of  the  matters  set 
forth  herein  and  subject  to  the  further  right  of 
any  party  to  explain,  amplify  or  controvert  any 
of  the  matters  set  forth  herein: 

1.  That  on  or  about  February  1,  1949,  Everett 
S.  St.  Clair  filed  with  the  Collector  of  Internal 
Eevenue  at  Los  Angeles,  California,  a  claim  for 
refund  of  federal  income  taxes  for  the  calendar 
year  1946 ;  a  copy  of  such  claim  is  attached  hereto, 
marked  Exhibit  "X,"  and  by  this  reference  made 
a  part  hereof; 

2.  That  thereafter,  on  or  about  October  21,  1949, 
the  Commissioner  of  Internal  Revenue  scheduled 
the  refund  claimed  in  said  claim  for  overassessment 
and  on  or  about  November  8,  1949,  refunded  and 
paid  to  said  Everett  S.  St.  Clair  the  tax  demanded 
by  him  in  the  claim  for  refund  aforesaid; 

3.  The  stockholders  of  the  St.  Clair  Estate  Com- 
pany did  not  surrender  any  of  their  certificates  of 
stock  in  said  corporation  during  the  years  1941, 
1942,  1943,  1944,  1945,  1946,  1947,  1948,  and  1949, 
and  the  corporation  did  not,  during  those  years, 
cancel  any  certificates  or  shares  of  its  stock. 

Dated:     This  5th  day  of  May,  1950. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

B}'  /s/   H.  B.  THO:\rPSON, 

Attornevs  for  Plaintiffs. 
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ERNEST  A.  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL,  and 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorneys. 

EUGENE  HARPOLE,  and 

FRANK   W.  MAHONEY, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  EDWARD  R.  McHALE, 

Attorneys  for  Defendant. 

Exhibit  X 

Claim 

To  Be  Filed  With  the  Collector  Where  Assessment 

Was  Made  or  Tax  Paid 

Collector's  Stamp;  Blank. 

The   Collector  will   indicate   in   the   block   below 
the  kind  of  claim  filed,  and  fill   in  the  certificate 
oil  the  reverse, 
[x]     Refund   of   Taxes   Ille.^ally,   Erroneously,   or 

Excessively  Collected. 
[  ]     Refund  of  Amount  Paid  for  Stamps  Unused, 

or  Used  in  Error  or  Excess. 
[   ]     Abatement  of  Tax  Assessed  (lu^t  applicable  to 

estate,  gift,  or  income  taxes). 
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State  of  California, 
County  of  Kern — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:  E.  S. 
St.  Clair. 

Business  address :  505  -  19th  Street,  Bakersfield, 
California. 

Residence :  1517  -  20th  Street,  Bakersfield,  Cali- 
fornia. 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed:  6th 
Calif. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  forai  for  each  taxable  year) 
from:  1-1,  1946,  to  12-31,  1946. 

3.  Character  of  assessment  or  tax :   Income. 

4.  Amount  of  assessment,  $1,397.34;  dates  of  pay- 
ment: 3-15-46;  6-15-46;  9-15-46;  1-14-47. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment: Blank. 

6.  Amount  to  be  refunded:   $1,529.76. 

7.  Amount  to  be  abated  (not  applicable  to  income, 
gift,  or  estate  taxes)  :   Blank. 

8.  The  time  within  which  this  claim  may  be  legally 

filed  expires,  under  section    of 

(Revenue  Act  or  Internal  Revenue  Code)   on 
19 
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The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  followmg  reasons: 

See  Statement  Attached 

/s/  E.  S.  ST.  CLAIR. 

Subscribed  and  sworn  to  before  me  this  29th 
day  of  January,  1949. 

[Seal]         /s/  CHARLES  H.  HARE, 

Notary  Public. 

Reverse:    Blank.  [186] 

Statement 

I. 

On  or  before  the  time  provided  by  law  taxpayer 
filed  his  income  tax  return  for  the  calendar  year 
1946  showing  a  tax  thereon  of  $1,397.34  which  was, 
at  the  time  of  filing  said  return,  paid  to  the  Collec- 
tor of  Internal  Revenue  for  the  6th  Collection  Dis- 
trict of  California. 

II. 

In  reporting  his  net  income  for  said  year  taxpayer 
erroneously  reported  as  a  di^'idend  the  sum  of 
$6,000.00  received  as  a  distribution  on  stock  which 
taxpayer  held  in  the  St.  Clair  Estate  Company.  In 
fact,  said  distribution  constituted  a  return  of  cap- 
ital which  should  have  been  a]>plied  by  taxpayer 
against  and  in  reduction  of  the  base  of  his  stock, 
for  on  December  23,  1938,  the  St.  Clair  Estate 
Company  adopted  and  approved  a  plan  of  complete 


vs.  United  States  of  America  163 

liquidation  and  dissolution,  and  the  distribution 
aforesaid  was  made  pursuant  to  said  plan  as  one 
of  a  series  of  similar  distributions  in  final  and 
complete  liquidation  of  said  corporation  and  in 
redemption  of  its  outstanding  stock.  That  said 
corporation  was  then  in  a  status  of  liquidation  and 
has  continued  in  that  status  since  is  a  fact  of  judi- 
cial record  established  by  decision  of  the  United 
States  Tax  Court  in  St.  Clair  Estate  Company  v. 
Commissioner  of  Internal  Revenue,  9  T.C.  392.  It 
follows,  therefore,  that  said  distribution  constituted 
a  return  of  capital  to  taxpayer  (Florence  M.  Quinn, 
35  B.T.A.  412)  and  should  have  been  applied  against 
and  in  reduction  of  the  basis  of  taxpayer's  stock 
since  that  and  other  similar  distributions  did  not 
exceed  the  base  thereof  (Regs.  Ill,  Section  29.115-5). 

III. 

Taxpayer  is  entitled  to  and  hereby  makes  claim 
for  refund  of  the  sum  of  $1,529.76  tax  overpaid  by 
reason  of  erroneously  including  said  distribution  in 
taxable  income.  The  following  computation  elimi- 
nating said  distribution  properly  reflects  the  over- 
pa^TTient  of  tax  and  indicates  the  amount  to  which 
taxpayer  is  entitled  as  a  refund:  [188] 

1.  Adjusted  gross  income  per  return $9,816.64 

2.  Less  distributions  from  St.  Clair  Es- 
tate Co 6,000.00 

3.  Revised  adjusted  gross  income 3,816.64 
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4.  Tax  oil  (1)  above 1,997.34 

5.  Tax  on  (3)  above  computed  below  (7)      4()7.58 


6.     Tax  to  be  refunded 1,529.76 


7.     Computation  of  tax  on  (3) 

(a)  Adjusted  gross  income  revised.  .   3,816.64 

(b)  Less  deductions  itemized  on  re- 
turn         897.58 

(c)  Net  income 2,919.06 

(d)  Less  personal  exemption 500.00 

2,419.06 

(e)  Tentative  normal  and  surtax. . . .      492.19 

(f )  Less  5%  of  (e) 24.61 


(g)     Combined  normal  and  surtax.  .  . .      467.58 

IV. 

Claimant  requests  and  demands  such  further  or 
additional  refund  or  refunds  as  may  now  or  here- 
after appear  to  be  due  it  by  reason  of  the  foregoing 
or  on  account  of  (a)  any  mistake  in  fact  or  in 
law  made  by  itself  or  any  officer,  clerk  or  other 
employee  of  the  United  States  Treasury  Depart- 
ment in  the  preparation,  amendment  and/ or  adjust- 
ment of  its  said  return,  (1))  any  mistake  in  the 
payment  and/or  collection  of  the  tax  made  by  any 
])erson  designated  in  subdivision  (a)  of*  this  para- 
graph, ((•)  any  erroneous  or  ilU'^al  reciuirement  or 
regulation  of  any   officer,  elerk   or  oDier  eini)loyee 
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of  the  United  States  Treasury  Department,  (d) 
any  repealed  law,  whether  heretofore  or  hereafter 
repealed,  (e)  any  unconstitutional  law,  whether 
heretofore  or  hereafter  declared  unconstitutional, 
or  (f)  any  other  act  or  matter  in  connection  with 
the  said  return,  whether  covered  by  the  foregoing 
or  not  so  covered. 

[Endorsed] :     Filed  May  5,  1950.  [189] 


DEFENDANT'S  EXHIBIT  A 

United  States  of  America — Treasury  Department — Washington 

(Date)  October  21, 1949. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting : 

I  certify  that  the  annexed  is  a  true  copy  of  Claim  for  Eefund  of 
$1,138.49,  Income  Tax  for  1940,  filed  by  Annastatia  St.  Clair,  Los  An- 
geles, California,  on  file  in  this  Department. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
seal  of  the  Treasury  Department  to  be  affixed,  on  the  day  and  year  first 
above  written. 

By  direction  of  the  Secretary  of  the  Treasury : 

[Seal]  /s/  A.  L.  DUNCAN, 

Assistant  Head,  Records  Division,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue. 

Claim 
To  be  filed  with  the  Collector  where  assessment  was  made  or  tax  paid 
[Stamped]  :  2764643 

[Stamped]  :  Received  -July  14,  1943,  Claims  Control  Section 
[Stamped] :  Received,  Revenue  Agent  in  Charge,  Los  Angeles  Division, 

July  30,  1943 

The  Collector  wall  indicate  in  the  block  below  the  kind  of  claim  filed, 
and  fill  in  the  certificate  on  the  reverse  side. 
D  Refund  of  Tax  Illegally  Collected. 

n  Refund  of  Amt.  Paid  for  Stamps  Unused,  or  Used  in  Error  or  Excess, 
n  Abatement  of  Tax  Assessed  (not  applicable  to  estate  or  income  taxes). 

Collector's  Stamp:  Received  Mar.  6,  1943,  Coll.  Int.  Rev.,  Los  An- 
geles, Cal. 
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State  of  California, 

County  of  Los  Angeles— ss :  204400—1941  List. 

Name  of  taxpayer  or  purchaser  of  stamps :  Anastatia  St.  Clair. 
Business  address:  210  South  Occidental,  Los  Angeles,  California. 

The  deponent,  being  duly  sworn  according  to  law,  deposes  and  says" 
that  this  statement  is  made  on  behalf  of  the  taxpayer  named,  and  that 
the  facts  given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed    Sixth  California. 

2.  Period  (if  for  income  tax.  make  separate  form  for  each  taxable  year) 

from  January  1, 1940,  to  December  31, 1940. 

3.  Character  of  assessment  or  tax    Income  tax. 

4.  Amount  of  assessment,  $5,209.06;  dates  of  pa\nnent  Quarterly  in 

1941. 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded $1,138.49. 

7.  Amount  to  be  abated  (not  applicable  to  income  or  estate  taxes) 

8.  The  time  within  which  this  claim  may  be  legally  filed  expires,  under 

Section  322  of  the  Internal  Revenue  Code,  on  ]March  15,  1944. 

The  deponent  verily  believes  that  this  claim  should  be  allowed  for 
the  following  reasons : 

This  claim  is  based  upon  the  exclusion  from  gross  income  of  one  half 
of  the  amount  of  $6,500.00,  as  community  income,  received  by  depo- 
nent 's  husband  from  St.  Clair  Estate  Company  during  the  taxable  year 
and  reported  as  a  taxable  dividend.  In  the  ca.se  of  that  corporation, 
relative  to  its  personal  holding  company  surtax  liability  for  the  calen- 
dar year  1940,  now  pending  before  the  Tax  Court  of  the  United  States, 
B.  T.  A.  Docket  No.  109162,  the  issue  is  whether  distributions  made  by 
said  corporation  during  the  taxable  year  were  distributions  in  liquida- 
tion chargeable  to  capital  or  distributions  chargeable  to  earnings  and 
profits. 

This  claim  is  being  filed  to  protect  the  taxpayer's  interests  in  the 
event  it  should  be  finally  decided  that  said  distributions  are  chargeable 
to  capital. 

Signed  ANNASTATIA  ST.  CLAIR. 

Sworn  to  and  subscribed  before  me  this  24th  day  of  Feb.,  1943. 

/s/  A.  ]M.  CHASE. 

Certificate 

I  certify  that  an  examination  of  tlie  records  of  this  office  shows  the 
following  facts  as  to  the  assessment  and  payment  of  the  tax :  (Show,  in 
the  ninth  column,  by  symbols  "Pd.,"  "Ab.,"  or  "Cr.,"  the  nature  of 
each  entry  in  the  eighth  column) . 
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Assess.  List  Amount       Paid,  Abated,  or  Credited 

Period    List      Year  Acct.  No.     Assessed  Date  Amount 

1940         IT       1941     204490      $5,209.06        3/15/41       $1,302.27  Pd. 

6/13/41         1,302.26  Pd. 
9/15/41         1,302.27  Pd. 
12/15/41         1,302.26  Pd. 
Total,  $5,209.06  Total,  $5,209.06 

[Stamped]  :  I.  T.  Schedule  33961  Rejected 

HARRY  C.  WESTOVER,  Collector  of  Internal  Revenue, 

(District)  6th  Calif.  smd. 

Admitted  in  evidence  May  8,  1950. 
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DEFENDANT'S  EXHIBIT  B 

United  States  of  America — Treasury  Department — Washington 
I  (Date)  October  21, 1949. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting  .- 

I  certify  that  the  annexed  is  a  true  copy  of  Claim  for  Refund  of 
$1,296.13,  Income  Tax  for  1939,  filed  by  Annastatia  St.  Clair,  Los  An- 
geles, California,  on  file  in  this  Department. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
seal  of  the  Treasury  Department  to  be  affixed,  on  the  day  and  year  first 
above  written. 

By  direction  of  the  Secretary  of  the  Treasury : 

[Seal]  /s/  A.  L.  DUNCAN, 

Assistant  Head,  Records  Division,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue. 

Claim 
To  be  filed  with  the  Collector  where  assessment  was  made  or  tax  paid 
[Stamped]  :  2764644 

[Stamped]  :  Received  July  14,  1943,  Claims  Control  Section 
[Stamped]  :  Received,  Revenue  Agent  in  Charge,  Los  Angeles  Division, 
July  30, 1943 

The  Collector  will  indicate  in  the  block  below  the  kind  of  claim  filed, 
and  fill  in  the  certificate  on  the  reverse  side, 
n  Refund  of  Tax  Illegally  Collected. 

Q  Refund  of  Amt.  Paid  for  Stamps  Unused,  or  Used  in  Error  or  Excess. 
\J^  Abatement  of  Tax  Assessed  (not  applicable  to  estate  or  income  taxes). 
Collector's  Stamp:  Received  Mar.  6,  1943,  Coll.  Int.  Rev.,  Los  An- 
geles, Cal. 


168  L.  P.  St.  Clair,  ct  al. 

State  of  California, 

County  of  Los  Angeles— ss :  202604—1940  List. 

Name  of  taxpayer  or  purchaser  of  stamps :  Anastatia  St.  Clair. 
Business  address:  210  South  Occidental,  Los  Angeles,  California. 

The  deponent,  being  duly  sworn  according  to  law,  deposes  and  says 
that  this  statement  is  made  on  behalf  of  the  taxpayer  named,  and  that 
the  facts  given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed    Sixth  California. 

2.  Period  (if  for  income  tax,  make  separate  form  for  each  taxable  year) 

from  January  1, 1939,  to  December  31, 1939. 

3.  Character  of  assessment  or  tax    Income  tax. 

4.  Amount  of  assessment,  $3,941.35;  dates  of  payment  Quarterly  in 

1940. 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded $1,296.13. 

7.  Amount  to  be  abated  (not  applicable  to  income  or  estate  taxes) 

8.  The  time  within  which  this  claim  may  be  legally  filed  expires,  undei 

Section  322  of  the  Internal  Revenue  Code,  on  March  15,  1943. 

The  deponent  verily  believes  that  this  claim  should  be  allowed  for 
the  following  reasons : 

This  claim  is  based  upon  the  exclusion  from  gross  income  of  one  hali 
of  the  amount  of  $11,750.00,  as  community  income,  received  by  depo- 
nent 's  husband  from  St.  Clair  Estate  Company  during  the  taxable  yeai 
and  reported  as  a  taxable  dividend.  In  the  case  of  that  corporation) 
relative  to  its  personal  holding  company  surtax  liability  for  the  calen- 
dar year  1939,  now  pending  before  the  Tax  Court  of  the  United  States, 
B.  T.  A.  Docket  No.  109162,  the  issue  is  whether  distributions  made  by 
said  corporation  during  the  taxable  year  were  distributions  in  liquida- 
tion chargeable  to  capital  or  distributions  chargeable  to  earnings  anc 
profits. 

This  claim  is  being  filed  to  protect  the  taxpayer's  interests  in  the 
event  i1  should  be  finally  decided  that  said  distributions  are  chargeable 
to  capital. 

Signed  ANNASTATIA  ST.  CLAIR. 

Sworn  to  and  subscribed  before  me  this  24th  dav  of  Feb.,  1943. 

/s/  A.  M.  CHASE. 

Certificate 
I  certify  that  an  examination  of  the  records  of  this  office  shows  th 
following  facts  as  to  the  assessment  and  payment  of  the  tax:  (Show, 
the  ninth  column,  by  symbols  "Pd.,"  "Ab.,"  or  "Cr.,"  the  nature  o: 
each  entry  in  the  eighth  column ) . 


vs.  United  States  of  America  1()9 

Assess.  List  Amount        Paid,  Abated,  or  Credited 

*eriod    List     Year  Acct.  No.     Assessed 
939         IT       1940     202604      $3,941.35 
*  Trf.  fr.  202605/40  L. 


Date 

Amount 

3/15/40 
6/15/40 
9/16/40 
2/14/40 

$985.34  Pd 
985.34* 
985.34  Pd 
985.33  Pd 

Total,  $3,941.35 

Total,  $3,941.35 

Stamped]  :  I.  T.  Schedule  33961  Rejected 

HARRY  C.  WESTOVER,  Collector  of  Internal  Revenue, 

(District)  6th  Calif.  smd. 

Admitted  in  evidence  May  8,  1950. 


DEFENDANT'S  EXHIBIT  C 

United  States  of  America — Treasury  Department — Washington 

(Date)  October  21, 1949. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting : 

I  certify  that  the  annexed  is  a  true  copy  of  Claim  for  Refund  of 
(11,327.19,  Income  Tax  for  1939,  filed  by  L.  P.  St.  Clair,  Los  Angeles, 

iCalifornia,  on  file  in  this  Department. 

.;      In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and  caused  the 

seal  of  the  Treasury  Department  to  be  affixed,  on  the  day  and  year  first 

above  written. 

By  direction  of  the  Secretary  of  the  Treasury : 

[Seal]  /s/  A.  L.  DUNCAN, 

Assistant  Head,  Records  Division,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue. 

Claim 
To  be  filed  with  the  Collector  where  assessment  was  made  or  tax  paid 

[Stamped]  :  2764642 

[Stamped]  :  Received  July  14,  1943,  Claims  Control  Section 
[Stamped]  :  Received,  Revenue  Agent  in  Charge,  Los  Angeles  Division, 
July  30, 1943 

The  Collector  will  indicate  in  the  block  below  the  kind  of  claim  filed, 
and  fill  in  the  certificate  on  the  reverse  side, 
n  Refund  of  Tax  Illegally  Collected. 

Q  Refund  of  Amt.  Paid  for  Stamps  Unused,  or  Used  in  Error  or  Excess. 
Q  Abatement  of  Tax  Assessed  (not  applicable  to  estate  or  income  taxes). 
Collector's  Stamp:  Received  Mar.  6,  1943,  Coll.  Int.  Rev.,  Los  An- 
geles, Cal. 


170  L.  P.  St.  Clair,  et  al. 

State  of  California, 

County  of  Los  Angeles— ss :  202605—1940  List. 

Name  of  taxpayer  or  purchaser  of  stamps :  L.  P.  St.  Clair. 
Business  address :  210  South  Occidental,  Los  Angeles,  California. 

The  deponent,  being  duly  sworn  according  to  law,  deposes  and  says 
that  this  statement  is  made  on  behalf  of  the  taxpayer  named,  and  that 
the  facts  given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed    Sixth  California. 

2.  Period  (if  for  income  tax,  make  separate  form  for  each  taxable  year) 

from  January  1, 1939,  to  Decem1)er  31, 1939. 

3.  Character  of  assessment  or  tax    Income  tax. 

4.  Amount  of  assessment,  $4,299.75;  dates  of  payment  Quarterly  in 

1940.  ^  ' 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded $1,327.19. 

7.  Amount  to  be  abated  (not  applicable  to  income  or  estate  taxes) 

8.  The  time  within  which  this  claim  may  be  legally  filed  expires,  under 

Section  322  of  the  Internal  Revenue  Code,  on  March  15,  1943. 

The  deponent  verily  believes  that  this  claim  should  be  allowed  for 
the  following  reasons : 

Tliis  claim  is  based  upon  the  exclusion  from  gross  income  of  one  half 
of  the  amount  of  $11,750.00,  as  community  income,  received  by  depo- 
nent from  St.  Clair  Estate  Company  during  the  taxable  year  and  re- 
ported as  a  taxable  dividend.  In  the  case  of  that  corporation,  relative 
to  its  personal  holding  company  surtax  liability  for  the  calendar  year 
1939,  now  pending  before  the  fax  Court  of  the' United  States,  B.  T.  A. 
Docket  No.  109162,  the  issue  is  whether  distributions  made  by  said  cor- 
poration during  the  taxable  year  were  distributions  in  liquidation 
chargeable  to  capital  or  distributions  chargeable  to  earnings  and  profits. 

This  claim  is  being  filed  to  protect  the  taxpayer's  interests  in  the 
event  it  should  be  finally  decided  that  said  distributions  are  chargeable 
to  capital. 

Signed  L.  P.  ST.  CLAIR.' 

Sworn  to  and  subscribed  before  me  this  24th  day  of  Feb.,  1943. 

/s/  A.  M.  CHASE. 

Certificate 

I  certify  thai  an  examination  of  the  records  of  this  office  shows  the 
following  facts  as  to  the  assessment  and  i)aynient  of  the  tax:  (Show,  in 
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;he  ninth  column,  by  symbols  "Pd.,"  "Ab.,"  or  "Cr.,"  the  nature  of 
jach  entry  in  the  eighth  column) . 

Assess.  List  Amount       Paid,  Abated,  or  Credited 

Period    List      Year  Acct.  No.     Assessed  Date  Amount 

1939         IT       1940    202605       $4,299.75        3/15/40      $1,074.94  Pd. 
5/15/40  Trf.  to  202604/40  L.  985.34        6/14/40        2,060.28  Pd. 

9/16/40         1,074.93  Pd. 
12/14/40        1,074.94  Pd. 
Total,  $5,285.09  Total,  $5,285.09 


[Stamped]  :  I.  T.  Schedule  33961  Kejected 

HARRY  C.  WESTOVER,  Colh 

(Dis 

Admitted  in  evidence  May  8,  1950. 


HARRY  C.  WESTOVER,  Collector  of  Internal  Revenue, 

(District)  6th  Calif.  smd. 


DEFENDANT'S  EXHIBIT  D 

United  States  of  America — Treasury  Department — Washington 

(Date)  October  21, 1949. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting : 

I  certify  that  the  annexed  is  a  true  copv  of  Claim  for  Refund  of 

^1,189.91,  Income  Tax  for  1940,  filed  by  L.  P.  St.  Clair,  Los  Angeles, 

California,  on  file  in  this  Department. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and  caused  the 

seal  of  the  Treasury  Department  to  be  affixed,  on  the  day  and  year  first 

above  written. 

By  direction  of  the  Secretary  of  the  Treasury : 

[Seal]  /s/  A.  L.  DUNCAN, 

Assistant  Head,  Records  Division,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue. 

Claim 
To  be  filed  with  the  Collector  where  assessment  was  made  or  tax  paid 

[Stamped]  :  2764641 

[Stamped]  :  Received  July  14,  1943,  Claims  Control  Section 

[Stamped]  :  Received,  Revenue  Agent  in  Charge,  Los  Angeles  Di\asion, 

July  30,  1943 

The  Collector  will  indicate  in  the  block  below  the  kind  of  claim  filed, 
and  fill  in  the  certificate  on  the  reverse  side. 
n  Refund  of  Tax  Illegally  Collected. 

□  Refund  of  Amt.  Paid  for  Stamps  Unused,  or  Used  in  Error  or  Excess. 

□  Abatement  of  Tax  Assessed  (not  applicable  to  estate  or  income  taxes). 
Collector's  Stamp:  Received  Mar.  6,  1943,  Coll.  Int.  Rev.,  Los  An- 
geles, Cal. 


172  L.  r.  St.  Clair,  et  ah 

State  of  California, 

County  of  Los  Angeles— ss :  204489—1941  List. 

Name  of  taxpayer  or  purchaser  of  stamps :  L.  P.  St.  Clair. 
Business  address :  210  South  Occidental,  Los  Angeles,  California. 

The  deponent,  being  duly  sworn  according  to  law,  deposes  and  says 
that  this  statement  is  made  on  behalf  of  the  taxpayer  named,  and  tliat 
the  facts  given  below  are  true  and  complete  : 

1.  District  in  which  return  (if  any)  was  filed    Sixth  California. 

2.  Period  (if  for  income  tax,  make  separate  form  for  each  taxable  year) 

from  January  1, 1940,  to  December  31, 1940. 

3.  Character  of  assessment  or  tax    Income  tax. 

4.  Amount  of  assessment,  $5,791.85;  dates  of  payment  Quarterly  in 

1941. 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded $1,189.91. 

7.  Amount  to  be  abated  (not  applicable  to  income  or  estate  taxes) 

8.  The  time  within  which  this  claim  may  be  legally  filed  expires,  under 

Section  322  of  the  Internal  Revenue  Code,  on  March  15,  1944. 

The  deponent  verily  believes  that  this  claim  should  be  allowed  for 
the  following  reasons : 

This  claim  is  based  upon  the  exclusion  from  gross  income  of  one  liali 
of  the  amount  of  $6,500.00,  as  community  income,  received  by  depo- 
nent from  St.  Clair  Estate  Company  during-  the  taxable  year  and  re- 
ported as  a  taxable  dividend.  In  the  case  of  that  corporation,  relative 
to  its  personal  holding  company  surtax  liability  for  the  calendar  year 
1940,  now  pending  before  the  Tax  Court  of  the  United  States,  B.  T.  A. 
Docket  No.  109162,  the  issue  is  whether  distributions  made  by  said  cor- 
poration during  the  taxable  year  were  distributions  in  liquidation 
chargeable  to  capital  or  distributions  chargeable  to  earnings  and  })n)!its. 

This  claim  is  being  filed  to  protect  the  taxpayer's  interests  in  llu 

event  it  should  be  finally  decided  that  said  distributions  are  ciiai-geabk 

to  capital. 

Signed  L.  P.  ST.  CLAIR. 

Sworn  to  and  subscribed  before  me  this  24th  day  of  Feb.,  1943. 

/s/  A.  M.  CHASE. 

Certificate 

I  certify  that  an  examination  of  the  records  of  this  office  shows  th€ 
following  facts  as  to  the  assessment  and  i)aymcnt  of  the  tax :  (Show,  in 
the  ninth  eohimn,  by  symbols  "Pd.,"  "Ab.,"  or  "Cr.,"  the  nature  ol 
each  entry  in  the  eighth  column) . 


I 
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Assess.  List  Amount       Paid,  Abated,  or  Credited 

Period    List      Year  Acct.  No.     Assessed  Date  Amount 

1940         IT       1941     204489       $5,791.85         3/15/41       $1,447.96  Pd. 

6/13/41         1,447.96  Pd. 

9/15/41         1,447.96  Pd. 

12/15/41         1,447.97  Pd. 

Total,  $5,791.85  Total,  $5,791.85 


[Stamped]  :  I.  T.  Schedule  33961  Rejected 

HARRY  C.  WESTOVER,  Coll( 

(Dis 

Admitted  in  evidence  May  8,  1950 


HARRY  C.  WESTOVER,  Collector  of  Internal  Revenue, 

(District)  6th  Calif.  smd. 


[Title  of  District  Court  and  Cause.] 
No.  9712-Y  Civil. 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given,  that  Annastatia  St. 
Clair,  plaintiff  above  named,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
from  the  final  judgment  entered  in  this  action  on 
July  31,  1950. 

/s/  H.  B.  THOMPSON, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  September  22,  1950.  [202] 


174  L.I\St.Clair,ctal. 

[Title  of  District  Coiivt  and  Cause.] 
No.  9711-Y  CiAil. 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given,  that  L.  P.  St.  Clair, 
plaintiff  above  named,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  final  judgment  entered  in  this  action  on  July 
31,  1950. 

/s/  H.  B.  THOMPSON, 

Attorney  for  Appellant. 

[Endorsed.]     Filed  September  22,  1950.  [203] 


[Title  of  District  Court  and  Causes.] 

Nos.  9711-Y  and  9712- Y  Civil. 

DESIGNATION  OF  RECORD  ON  APPEAL 
AND  ASSIGNMENTS  OF  ERROR 

To  the  clerk  of  the  above  court : 

You  are  hereby  requested  to  make  a  transcript 
of  record  to  be  filed  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  pursuant 
to  an  appeal  allowed  in  the  above-entitled  cause, 
and  to  include  in  such  transcript  of  record  the  fol- 
lowing, and  no  other  papers  and  exhibits,  to  wit : 

(1)  x\ll  pleadings. 

(2)  The  Stipulations  between  the  parties,  to- 
gether with  all  exhibits  thereof.  [204] 

(3)  The  court's  Memorandum  Decision  filed 
i\Iay  15,  1950. 
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(4)  The  Conclusions  of  Law  filed  pursuant  to 
the  direction  given  in  the  Memorandum  Decision. 

(5)  The  Judgments  entered  June  31,  1950. 

(6)  The  Notices  of  Appeal  filed  September  22, 
1950. 

(7)  Notice  by  Clerk  of  Entry  of  Judgment. 

(8)  The  Designation  of  Record  on  Appeal  and 
Assignments  of  Error. 

(9)  This  Designation  of  Record  on  Appeal  and 
Assignments  of  Error  and  service  thereon. 

The  following  constitute  the  specifications  of  error 
upon  which  appellants  rely : 

I. 

The  court  erred  in  stating  in  its  opinion  that 
the  issues  involved  in  these  cases  concerned  distribu- 
tions of  the  St.  Clair  Estate  Company  for  the  years 
1938  and  1940,  whereas  the  case  involves  distribu- 
tions of  said  corporation  for  the  years  1939  and 
1940. 

II. 

The  court,  without  justification  in  law  or  in  the 
uncontroverted  stipulation  which  was  adopted  as 
its  findings  of  fact,  wrongfully  and  erroneously 
concluded  that  the  appellants'  theory  that  distribu- 
tions of  the  St.  Clair  Estate  Company  made  during 
the  years  1939  and  1940  were  distributions  in  liqui- 
dation of  said  corporation  was  an  afterthought 
conceived  solely  for  appellants'  tax  advantage. 


176  L.  P.  St.  Clair,  ct  at, 

III. 
The  court  erred  as  a  matter  of  law  in  concluding 
that  the  Order  of  the  Superior  Court  in  and  for 
Kei'u  Tounty  entered  December  23,  1938,  abrogated 
the  plan  of  complete  liquidation  adopted  by  the 
Board  of  Directors  of  the  St.  Clair  Estate  Com- 
pany on  December  22,  1938,  and  approved  by  the 
stockholders  on  December  23,  1938. 

IV. 

The  court  erred  in  stating  as  a  fact,  which  it 
relied  upon  in  its  opinion,  a  matter  contrary  to 
the  undisputed  stipulated  facts  that  "Pending  the 
determination  of  this  lawsuit,  neither  the  corpora- 
tion nor  its  directors  could  take  any  action  towards 
such  disposition  of  the  property  as  a  'winding  up' 
would  require  [205]  *  *  *,''  whereas  it  is  stipu- 
lated by  the  parties  that  the  distributions  made 
by  the  St.  Clair  Estate  Company  in  the  years  1939 
and  1940  were  made  pursuant  to  the  Orders  of  the 
Superior  Court  in  and  for  Kern  County  in  Action 
No.  33107  entitled  "In  the  Matter  of  the  St.  Clair 
Estate  Company,  a  Corporation,  in  the  Process  of 
Voluntary  Winding  Up,"  said  action  being  an  ac- 
tion for  court  supervision  of  the  winding  up  and 
dissolution  of  said  corporation  pursuant  to  the  then 
California  Civil  Code,  Section  403. 

V. 

The  court  erred  as  a  matter  of  law  in  concluding 
that  the  distributions  of  the  St.  Clair  Estate  Com- 
pany made  in  the  years  1939  and  1940  were  capable 
of  classification  as  income,  on  \hv  one  hand,  or  as 
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what  the  court,  laboring  under  a  misapprehension 
of  law,  mistakenly  called  "corpus,"  on  the  other 
hand. 

VI. 
The  court  erred  in  concluding  that  the  payment 
made  during  the  calendar  years  1939  and  1940  by 
the  St.  Clair  Estate  Company  to  appellants  were 
di\idends  taxable  at  ordinary  rates. 

VII. 

The  court  erred  in  determining  that  the  corpus 
of  the  St.  Clair  Estate  Company  could  not  have 
been  distributed  and  w^as  not  distributed  mitil  the 
judgment  in  the  action  brought  by  Cora  St.  Clair 
for  an  accounting  of  the  assets  of  the  St.  Clair 
Estate  Company  became  final  on  January  18,  1945. 

VIII. 

The  court  erred  in  concluding  that  appellants 
have  not  overcome  the  burden  of  showing  that  the 
Commissioner's  determination  was  erroneous  and 
that  the  payments  made  by  the  St.  Clair  Estate 
Company  to  appellants  in  1939  and  1940  were 
dividends  taxable  at  ordinary  rates  and  not  dis- 
tributions either  in  partial  or  complete  liquidation. 

IX. 

The  court  erred  in  failing  to  find  that  the  dis- 
tributions made  by  the  St.  Clair  Estate  Company 
to  appellants  in  the  calendar  years  1939  and  1940 
were  distributions  in  complete  liquidation  of  said 
cor]:)oration  which  should  be  applied  against  and 
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in   reduction  of  appellants'  basis   for  their   [206] 
stock. 

Said  transcript  to  be  prepared  as  required  by 
law  and  the  rules  of  this  court  and  the  Federal 
Eules  of  Civil  Procedure,  and  to  be  filed  in  the 
office  of  the  clerk  of  the  Circuit  Court  at  San 
Francisco  on  or  before  the  1st  day  of  November, 
1950. 

Dated:     October  10,  1950. 

/s/  H.  B.  THOMPSON, 

Attorney  for  A^Dpellants. 

Service  of  above  Designation  of  Record  on  Ap- 
peal and  Assignments  of  Error  accepted  and 
acknowledged  this  11th  day  of  October,  1950. 

/s/  EUGENE  HARPOLE, 

Attorney  for  Appellee. 

[Endorsed] :     Filed  October  11,  1950.  [207] 


[Title  of  District  Court  and  Causes.] 
Nos.  9711-Y  and  9712-Y  Civil. 

STIPULATION 

It  is  hereby  sti])ulated  and  agreed  by  and  between 
the  parties  hereto  tlirough  their  res]iective  counsel 
for  the  ])urpose  of  the  record  on  appeal  that  when 
these  causes  came  on  for  hearing  before  Judge 
Leon  R.  Yankwich,  a  Motion  was  m.-uU'  l)y  the 
plaintiffs  to   consolidate  the  cases  for  trial.    The 
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Motion  was  joined  in  by  the  defendant  and  an 
Order  of  the  Court  was  entered  so  consolidating 
them. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorney  for  Plaintiffs. 

EARNEST  TOLIN, 

United  States  Attorney.  [208] 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 

JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  EDWARD  R.  McHALE, 

Attorneys   for   United   States 
of  America,  Defendant. 

[Endorsed] :     Filed  October  23,  1950.  [209] 


180  L.  F.  St.  Clair,  et  ah 

[Title  of  District  Court  and  Causes.] 
Nos.  9711-Y  and  9712-Y  Civil. 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  209,  inclusive,  contain  the 
original  Complaint,  Answer,  Memorandum  Deci- 
sion, Conclusions  of  Law,  Judgment  and  Notice 
of  Entry  of  Judgment  in  each  of  the  above-entitled 
causes;  Motion  to  consolidate  for  Trial;  Plaintiff's 
Exhibits  1  and  2;  Defendants'  Exhibits  A,  B,  C 
and  D;  Notice  of  Appeal  in  each  of  the  above- 
entitled  causes;  Designation  of  Record  on  Appeal 
and  Assignments  of  Error;  and  Stipulation  which 
constitute  the  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  pi'eparing  and 
certifying  the  foregoing  record  amount  to  $2.00, 
which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  24th  day  of  October,  A.D.  1950. 

EDMUND  L.  SMITH, 
Clerk. 

[Seal]  By/s/  THEODORE  HOCKE, 

Chief  Deputy. 
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[Endorsed]:  >^o.  12721.  United  States  Court 
of*  Appeals  for  the  Ninth  Circuit.  L.  P.  St.  Clair 
and  Annastatia  St.  Clair,  Appellants,  vs.  United 
States  of  America,  Apj)ellee.  Transcript  of  Rec- 
ord. Appeals  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  October  26,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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[Title  of  District  Court  and  Causes.] 
Nos.  9711-Y  and  9712-Y  Civil. 

ORDER 

It  appearino;  that  the  transcript  of  the  oral  stip- 
ulation between  the  parties  in  the  above-entitled 
causes  was  omitted  from  the  record  certified  and 
transmitted  to  the  Ninth  Circuit  Court  of  Appeals, 
it  is  hereby  ordered  that  said  stipulation,  which 
has  been  reduced  to  writing,  signed  by  counsel  for 
the  parties  involved  and  dated  October  26,  1950, 
be  certified  by  the  Clerk  and  transmitted  to  the 
Ninth  Circuit  Court  of  Appeals  as  a  supplemental 
record  on  the  appeal  taken  from  the  judgments 
in  these  cases. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Court 
Judge. 

Dated  October  26,  1950. 

[Endorsed]:     Filed   U.S.D.C.   October   30,   1950. 

[Endorsed]:     Filed  IJ.S.C.A.  November  1,  1950. 


[Title  of  District  Court  and  Causes.] 
Nos.  9711-Y  and  9712-Y  Civil. 

STIPULATION 

It  is  hereby  stii)ulated  and  agreed  by  and  between 
the  parties  hereto  througli  their  respective  counsel 
that  at  the  hearing  of  these  causes  before  Honorable 


vs.  United  States  of  America  183 

Leon  R.  Yankwicli  on  May  8,  1950,  it  was  orally 
stipulated  and  accepted  as  a  part  of  the  record 
that  in  the  case  of  each  of  the  plaintiffs  the  dis- 
tributions made  by  the  St.  Clair  Estate  Company 
during-  the  calendar  years  1939  and  1940  did  not 
exceed  the  basis  of  his/her  stock. 
Dated  October  26,  1950. 

DEMPSEY,   THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorney  for  Plaintiffs. 

EARNEST  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 
JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys   for   United   States 
of  America,  Defendant. 

[Endorsed]:     Filed  U.S.D.C.   October  30,   1950. 
[Endorsed] :     Filed  U.S.C.A.  November  1,  1950. 
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In  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12721 

L.  P.  ST.  CLAIR, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ANNASTATIA  ST.  CLAIR, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION  OF  POINTS  AND  OF  THE 
RECORD  FOR  PRINTING 

Come  now  the  appellants  in  the  above-entitled 
cause  and  hereby  adopt  as  their  statement  of  points 
on  which  they  intend  to  rely  on  this  appeal  the 
statement  of  points  on  appeal  as  it  now  appears 
in  the  transcript  of  the  record  herein. 

Appellants  hereby  designate  for  printing  the  en- 
tire certified  transcript  of  the  record. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  11  THOMPSON, 

Attorney  for  A})pellants. 
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EARNEST  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 
JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  United  States 
of  America,  Appellee. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  November  2,  1950. 


[Title  of  Court  of  Appeals  and  Causes.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel 
that  the  "Designation  of  Points  and  of  the  Record 
for  Printing"  be  modified  to  eliminate  therefrom 
the  following: 

Referring  to  the  index  of  the  record  prepared 
by  the  Clerk  of  the  District  Court,  said  index  lists 
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^'Exhibits:  Plaintiff's  No.  1."  Said  Exhibit  No.  1 
consists  of  a  stipulation  and  "attached  exhibits" 
A-W,  inclusive. 

It  is  hereby  agreed  not  to  print  ''attached  ex- 
hibits" A  (consisting  of  nine  pages,  pp.  46-54)  and 
T  (consisting  of  twenty-two  pages,  pp.  151-172). 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorneys  for  Appellants. 

EARNEST  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 
JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/   EDWARD  R.  :yicHALE, 

Attorneys   for   United   States 
of  America,  Appellee. 
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So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  WILLIAM  HEALY, 

/s/  WALTER  L.  POPE, 

United  States  Circuit  Judges. 


[Title  of  Court  of  Appeals  and  Causes.] 

PETITION  TO  TRANSMIT  ORIGINAL 
DOCUMENTS 

In  the  interest  of  reducing  the  costs  of  appeal, 
request  is  respectfully  made  hereby  that  in  lieu  of 
printing  the  following,  the  originals  thereof  be  con- 
sidered by  the  court  as  a  part  of  the  transcript  of 
the  record  certified  on  appeal: 

So  much  of  plaintiffs'  Exhibit  No.  1  as  consists 
of  Exhibits  A  and  T  thereto  attached. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER. 

By  /s/  H.  B.  THOMPSON. 
[Endorsed] :     Filed  November  15,  1950. 
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No.  12,721 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


L.  P.  St.  Clair  and  Annastatia  St.  Clair, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


On  Appeal   From  the   United   States   District   Court   for   the 
Southern  District  of  California. 


BRIEF  FOR  THE  UNITED  STATES. 


Opinion  Below. 

The  opinion  of  the  District  Court  in  the  L.  P.  St.  Clair 
case  [R.  22-26]  is  reported  in  90  Fed.  Supp.  249.  The 
memorandum  opinion  in  the  Annastatia  St.  Clair  case 
[R.  48-49]  is  not  reported. 

Jurisdiction. 

This  appeal  involves  federal  income  taxes  for  the  cal- 
endar years  1939  and  1940.  The  taxes  in  dispute  are  in 
the  amounts  of  $1,327.19  and  $1,189.91,  respectively,  in  the 
case  of  L.  P.  St.  Clair  [R.  7,  12]  and  $1,296.13  and 
$1,138.49,  respectively,  in  the  case  of  Annastatia  St.  Clair 
[R.  35,  39].  The  taxes  in  each  case  were  paid  in  quarterly 
installments  in  1940  and  1941.     [R.  3,  8,  31,  36.]     Claims 


— 2— 

for  refund  were  filed  on  July  14,  1943.  [R.  165-173, 
Deft.  Exs.  A-D.]  Each  of  the  claims  was  rejected  by  the 
Commissioner  of  Internal  Revenue  by  registered  letter 
dated  December  23,  1948,  pursuant  to  Section  3772(a)(2) 
of  the  Internal  Revenue  Code.  [R.  7,  11,  35,  39.]  There- 
after and  within  the  time  provided  in  Section  VJIl  of  the 
Internal  Revenue  Code  or  on  May  20,  1949,  the  taxpayers 
brought  actions  in  the  District  Court  for  recovery  of  the 
taxes  paid  [R.  3-13,  31-40],  and  the  actions  were  ordered 
consolidated  for  trial  on  March  28,  1950  [R.  21].  Juris- 
diction was  conferred  on  the  District  Court  by  28  U.  S.  C, 
Section  1346.  The  judgments  were  entered  on  July  31, 
1950.  [R.  29-30,  51-52.]  Within  sixty  days  and  on 
September  22,  1950,  a  notice  of  appeal  was  filed  in  each 
action  [R.  173,  174]  pursuant  to  the  provisions  of  28 
U.  S.  C,  Section  1291. 

Question  Presented. 

Is  the  finding  of  the  District  Court  that  distributions  of 
earnings  and  profits  of  a  corporation  in  1939  and  1940 
were  taxable  dividends,  rather  than  distributions  in  partial 
liquidation,  clearly  erroneous? 

Statutes  and  Regulations  Involved. 
The  applicable  statutes  and  regulations  are  set  forth  in 
the  Appendix,  injra. 

Statement. 

The  facts  as  stipulated  [R.  53-66,  158-159]  and  as  found 
by  the  District  Court  [R.  22-26]  may  be  summarized  as 
follows : 

The  St.  Clair  Estate  Company  was  organized  in  1903 
by  the  St.  Clair  family  consisting  of  father,  mother,  three 


sons  and  one  daughter.  After  the  death  of  the  father  and 
mother  in  1904  all  of  the  1,200  shares  of  stock  of  the  cor- 
poration were  divided  equally  between  the  three  sons,  L.  P. 
St.  Clair,  E.  S.  St.  Clair,  F.  C.  St.  Clair,  and  the  daughter, 
Cora  St.  Clair.  The  three  brothers  became  directors. 
Cora  St.  Clair  eventually  lost  her  stock  through  a  pledgee's 
sale  and  an  execution  sale  and  the  stock  was  subsequently 
acquired  by  E.  S.  St.  Clair.  However,  the  corporation 
continued  to  pay  her  amounts  which  aggregated  $80,000 
between  1917  and  1928.     [R.  53-54.] 

Ever  since  1910  there  had  been  dissension  between  Cora 
and  her  brothers,  which  in  1928  resulted  in  Cora  filing  suit 
against  them.  This  suit  was  settled  by  agreement,  w^hich 
provided  that  300  shares  of  the  corporation's  stock  should 
be  transferred  to  a  trustee  for  the  benefit  of  Cora  and  her 
son.  The  agreement  also  provided  that  from  January  31, 
1929,  the  surplus  profits  thereafter  accumulated  should  be 
determined  annually  as  nearly  as  practicable  on  February  1 
and  dividends  declared  distributing  such  surplus  to  the 
stockholders.  Cora's  share  was  to  be  paid  in  twelve  equal 
monthly  installments.     [R.  54-55.] 

Prior  to  1938  the  directors  of  the  company  made  no 
formal  declaration  of  dividends  and  no  entry  thereof  was 
made  on  the  minute  book.  However,  during  each  of  the 
years  following  the  execution  of  the  settlement  agreement, 
with  few  exceptions,  Cora's  trustee  was  paid  $500  per 
month  as  dividends.  During  this  time  the  three  brothers 
had  accounts  on  the  books  of  the  company  designated 
"Dividend  Accounts"  to  which  were  credited  from  time  to 
time  amounts  payable  to  them  and  which  were  debited  w^th 
payments  made  to  them  from  time  to  time  upon  their 
demand.     [R.  56.] 


On  December  22,  1938,  Cora  filed  an  action  (No. 
33,053)  in  the  Superior  Court  of  the  State  of  CaHfornia 
in  and  for  the  County  of  Kern  against  the  corporation  and 
her  three  brothers.  In  it  she  accused  them  of  mismanage- 
ment and  fraud  and  asked  for  a  dissolution  of  the  corpora- 
tion and  for  an  accounting  in  respect  to  its  affairs.  She 
did  not  question  the  validity  of  the  dividends  shown  on  the 
St.  Clair  Estate  Company's  books  as  payable  to  the 
brothers  but  contended  that  they  owed  the  corporation  sums 
in  excess  thereof,  and  upon  that  basis  she  asked  that  the 
St.  Clair  Estate  Company  be  restrained  from  paying  any 
moneys  to  the  brothers  as  dividends  or  otherwise  pending 
trial  of  the  action.  On  the  same  day  the  court  issued  a 
temporary  restraining  order  forbidding  the  corporation 
or  any  of  the  brothers  from  "disposing"  of  the  corpora- 
tion's assets  "excepting  in  the  general  and  ordinary  course 
of  business"  and  forbidding  it  from  "declaring  or  paying 
any  dividends"  to  its  shareholders.  [R.  56-57.  67-70.] 
The  order  was  later  made  permanent  pending  trial  of  the 
action.     [R.  58-59.] 

On  December  23,  1938,  the  directors  of  the  corporation 
held  a  meeting  at  which  they  adopted,  among  others,  resolu- 
tions declaring  that  all  sums  paid  Cora's  trustee  from 
January  31,  1929,  through  December  31,  1937,  were  and 
constituted  dividends  for  the  year  in  which  paid,  and 
further  declaring  that  the  corporation's  action  in  crediting 
and  paying  to  the  three  brothers  equalizing  dividends  so 
that  the  total  dividends  paid  to  each  stockholder  for  the 
period  January  31,  1929,  through  December  31.  1937, 
would  aggregate  $56,000  was  ratified  and  confirmed.  They 
also  adopted  a  resolution  authorizing  a  distribution  of  $20 
per  share,  or  a  total  of  $24,000  payable  forthwith.  The 
resolutions  further  authorized  the  officers  to  sell  securities 
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held  by  the  corporation  for  the  purpose  of  providing  funds 
to  satisfy  the  distributions  authorized  thereby,  or  to  dis- 
tribute such  securities  in  kind.     [R.  57-58,  70-77.] 

Before  the  meeting  of  the  directors  held  on  December  23, 
1938,  had  adjourned,  a  copy  of  the  court  order  entered  on 
the  preceding  day  was  served,  and  the  brothers,  immedi- 
ately following  adjournment,  and  on  December  23,  1938, 
obtained  a  modification  of  the  order  so  as  to  remove  the 
restraint  against  the  declaration  of  dividends.  However, 
the  restraint  on  payment  continued  in  full  force  and  effect. 
The  distribution  of  $24,000  was  recorded  on  the  St.  Clair 
Estate  Company's  books  in  December,  1938,  by  entries 
debiting  dividends  declared  with  that  amount  and  credit- 
ing the  dividend  account  of  Cora's  trustee  and  each  of  the 
three  brothers  with  the  amount  of  $6,000  with  the  explana- 
tion "to  record  dividends  for  the  year  1938."     [R.  58.] 

On  the  same  day,  December  23,  1938,  the  shareholders 
of  the  St.  Clair  Estate  Company  held  a  meeting  at  which 
it  was  resolved  that  the  corporation  wind  up  its  affairs  and 
voluntarily  dissolve,  and  the  officers  and  directors  were 
authorized  and  directed  to  take  such  steps  as  might  be 
necessary  in  that  direction.  A  plan  of  distribution  of  the 
assets  was  adopted.     [R.  149-157.] 

On  January  10,  1939,  Cora,  her  son  and  the  trustee  filed 
in  the  Superior  Court  of  California  for  Kern  County  a 
shareholders'  petition  (Action  No.  33,107)  for  court 
supervision  of  the  winding  up  of  the  affairs  of  the  St.  Clair 
Estate  Company,  as  provided  for  under  the  California 
Civil  Code.  After  hearing  was  had  on  the  petition  an 
order  was  filed  on  April  20,  1939,  providing  that  the 
corporation's  affairs  be  wound  up  under  the  supervision 
of  the  court  and  that  no  distribution  should  be  made  of  the 


St.  Clair  Estate  Company's  assets  or  property  except  by 
order  of  the  court.     [R.  59.] 

The  District  Court  found  [R.  23]  that  the  resohitions  of 
the  shareholders  adopted  at  their  meeting  of  December  23, 
1938,  were  stayed  in  their  effect  by  the  institution  of  pro- 
ceedings by  Cora  St.  Clair  and  the  injunction  issued  on 
December  23,  1938.  The  court  further  found  [R.  23]  that 
the  subsequent  institution  by  the  corporation  (the  court 
made  a  clerical  error  in  using  the  word  "corporation,"  as 
it  was  actually  Cora  who  instituted  these  proceedings 
also)  of  an  action  in  the  same  Superior  Court  seeking 
the  court's  assistance  in  winding  up  the  affairs  of  the 
corporation  was  of  no  effect  as  a  liquidation;  that  the 
Superior  Court  in  the  "dissolution"  action  could  not  pro- 
ceed with  any  pattern  of  liquidation  of  the  corpus  of  the 
estate  until  the  rights  of  the  shareholders  were  determined 
[R.  23]. 

On  April  28,  1939,  the  court,  pursuant  to  the  stipulation 
of  the  parties,  ordered  that  the  St.  Clair  Estate  Company 
pay  the  sum  of  $24,000  to  its  stockholders  ($6,000  each). 
The  stipulation  stated  that  the  marketable  value  of  the 
corporation's  assets  was  $250,000.  [R.  25,  97.]  There- 
after, on  October  13,  1939,  the  court  construed  the  dis- 
tribution authorized  in  its  order  of  April  28,  1939,  to  be 
a  distribution  from  the  income  of  the  corporation,  rather 
than  from  its  capital  assets.  [R.  59,  99-100.]  The  divi- 
dend was  paid  on  May  8,  1939.  The  stockholders'  dividend 
accounts  on  the  St.  Clair  Estate  Company's  books  were 
debited  with  the  amounts  paid  them  and  on  the  stubs  of 
the  checks  issued  for  the  payment  were  entered  the  state- 
ment "Account  dividend  declared  December  23,  1938." 
Each  of  the  brothers  in  his  1938  return  reported  as  divi- 
dends and  income  received  in  1038,  the  amount  of  $6,000 
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representing-  his  part  of  the  dividend,  and  paid  the  tax 
thereon.  Subsequently  the  Treasury  Department  refunded 
to  the  brothers  the  tax  paid  on  the  amounts  so  reported. 
[R.  59-60.] 

On  December  27,  1939,  the  directors  authorized  the  dis- 
tribution of  $23,000  to  the  shareholders  payable  forth- 
with. The  purpose  of  the  dividend  was  stated  to  be  the 
distribution  of  the  net  earnings  of  the  company  for  1939, 
in  order  to  escape  penalties  to  which  personal  holding 
companies  are  subject  for  failure  to  distribute  their  net 
income.     [R.  60,  103.] 

Pursuant  to  the  stipulation  of  the  parties  in  Action 
No.  33,053  that  the  restraining  order  might  be  so  modified, 
the  court,  on  December  27,  1939,  entered  its  order  authoriz- 
ing and  directing  the  payment  by  the  St.  Clair  Estate 
Company  to  its  stockholders  in  1939  "amounts  up  to  the 
net  earnings  of  said  corporation  for  the  year  1939." 
Thereafter  on  the  same  day  a  stipulation  of  the  parties 
was  filed  in  Action  No.  33,107  authorizing  the  distribu- 
tion to  the  shareholders  of  $23,000.  Later  the  same  day 
checks  for  $5,750  were  delivered  to  each  of  the  four  share- 
holders of  the  St.  Clair  Estate  Company.  In  their  1939 
income  tax  returns  taxpayers  included  in  income  as  divi- 
dends received  in  1939  the  sum  of  $11,750  distributed  to 
them  as  hereinabove  set  forth  during  the  calendar  year 
1939  consisting  of  the  $6,000  authorized  by  the  resolutions 
of  December  23,  1938,  and  the  $5,750  authorized  by  the 
resolutions  of  December  27,  1939.     [R.  60-61.] 

Pursuant  to  stipulation  of  the  parties,  the  Superior 
Court,  in  Action  No.  33,107.  during  1940  entered  four 
orders  directing  payment  by  the  St.  Clair  Estate  Company 
in  that  year  of  amounts  totalling  $26,000.  An  order 
entered  June  4,  1940,  directed  the  payment  of  $6.66  per 


share  "out  of  the  earnings  of  1940."  fR.  61,  134-135.] 
An  order  entered  October  3,  1940,  directed  the  payment 
of  $4,000  "out  of  the  St.  Clair  Estate  Company  income  on 
hand."  [R.  61,  136.]  An  order  entered  December  11, 
1940,  directed  the  payment  of  $8.33  per  share  "out  of  the 
earnings  of  the  above  corporation  for  the  year  1940  solely." 
[R.  61,  138.]  An  order  entered  December  26,  1940, 
directed  the  payment  of  a  dividend  of  $3.335<3  per  share 
"solely  out  of  and  from  income  that  has  accrued  to  the 
said  corporation  for  the  calendar  year  1940  and  that  is 
now  available  for  said  purpose."  [R.  61-62,  139-140.] 
The  minutes  of  the  meetings  of  the  board  of  directors 
held  in  1940  authorizing  the  foregoing  distributions  state 
that  they  were  declared  because  the  corporation  would 
"suffer  hea\^  penalties  unless  distribution  is  made  of  its 
net  income  for  the  year  1940"  [R.  62,  127,  131],  and  in 
order  to  distribute  "further  income"  to  its  shareholders 
fR.  62.  133]. 

The  District  Court  found  [R.  25]  that  the  Superior 
Court  of  California  for  Kern  County  recognized  the  bind- 
ing effect  of  the  injunction  by  modifying  it  to  the  extent 
of  permitting  the  payments  of  profits  only. 

The  fair  market  value  of  distributions  made  by  the 
St.  Clair  Estate  Company  to  the  taxpayers  as  shareholders 
during  1939  and  1940  did  not  exceed  their  basis  for  com- 
puting gain  on  the  stock.     [R.  158.] 

The  four  distributions  authorized  during  the  year  1940 
were  paid  by  the  corporation,  each  of  the  shareholders 
receiving  as  his  share  $6,500.  Tn  their  1940  federal  in- 
come tax  returns  taxpayers  included  in  inc(Miie  and  re- 
ported as  dividends  the  amount  so  received.     [R.  62.] 
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The  stockholders  of  the  St.  Clair  Estate  Company  did 
not  surrender  any  of  their  certificates  of  stock  in  the  cor- 
poration, and  the  corporation  did  not  cancel  any  certificates 
or  shares  of  its  stock  in  the  years  1939  through  1949. 
[R.  61,  62,  159.] 

Thereafter  proceedings  involved  in  Actions  Nos.  33,053 
(the  accounting  action)  and  33,107  (the  winding  up 
action)  proceeded  simultaneously.  The  accounting  action 
was  terminated  adversely  to  Cora  on  January  18,  1945. 
The  winding  up  action  was  terminated  in  1949  [Exhibit  T 
transmitted  in  its  original  form].     [R.  62-63.] 

The  St.  Clair  Estate  Company  claimed  a  dividend  paid 
credit  for  each  of  the  years  1939  and  1940  in  the  total 
amount  of  the  distributions  made.  Its  net  income  for 
each  of  the  years  was  less  than  the  amount  of  the  distribu- 
tions. Its  earned  surplus  at  the  close  of  each  of  the  years 
was  in  excess  of  $150,000.  The  Commissioner  found  a 
deficiency  against  the  corporation  for  the  years  1937  to 
1940.  The  determination  was  appealed  {St.  Clair  Estate 
Co.  V.  Commissioner,  9  T.  C.  392).  The  Government 
prevailed  as  to  1937  and  1938  and  the  taxpayer  prevailed 
as  to  1939  and  1940.  Both  parties  appealed,  but  on 
November  3,  1948,  each  of  the  parties  dismissed  its  appeal. 
[R.  63-64.] 

Thereafter  the  St.  Clair  Estate  Company  filed  with  the 
Commissioner  a  notice  of  intention  to  claim  a  deficiency 
dividend  credit  under  Section  506  of  the  Internal  Revenue 
Code  for  the  year  1937,  and  on  June  22,  1948,  made  a 
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distribution  to  its  stockholders  as  provided  in  Section 
506  (c)  of  the  Internal  Revenue  Code.  Thereafter  it  filed 
its  claim  for  credit  and  the  claim  was  allowed  in  full. 
[R.  64.] 

On  February  18,  1949,  and  within  the  time  permitted  by 
law,  the  St.  Clair  Estate  Company  filed  with  the  Commis- 
sioner its  notice  of  intention  to  claim  a  deficiency  dividend 
credit  for  the  year  1938.  Prior  thereto,  however,  the 
St.  Clair  Estate  Company,  on  October  28,  1948,  paid  the 
1938  deficiency  found  by  the  Tax  Court  to  be  $8,318.77. 
Thereafter  the  corporation  filed  in  the  Superior  Court  of 
California  for  Kern  County,  in  Action  No.  33,107,  a  peti- 
tion for  an  order  distributing  assets  of  the  corporation  in 
final  liquidation,  praying  therein  that  the  corporation  be 
permitted  to  distribute  its  assets  so  that  the  time  and 
distribution  thereof  would  permit  the  corporation  to  obtain 
a  deficiency  dividend  credit  which  would  operate  to  ex- 
punge the  1938  deficiency.  Accordingly,  on  December  30, 
1948,  the  court  entered  an  order  conforming  with  the 
prayer  in  the  petition.     [R.  64-65.] 

Final  distribution  of  the  remaining  assets  of  the  St.  Clair 
Estate  Company  was  made  September  29,  1949  [R.  65, 
148],  and  order  of  final  dissolution  of  the  corporation  was 
entered  January  12,  1950  [R.  65-66]. 

On  these  facts  the  District  Court  concluded  that  the 
distributions  made  to  stockholders  during  1939  and  1940 
were  dividends  taxable  at  ordinary  rates,  and  that  tax- 
payers are  not  entitled  to  recover  the  taxes  sued  for  for 
those  years.     [R.  27-28.] 
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Summary  of  Argument. 

1.  The  District  Court's  finding  that  the  distributions 
in  1939  and  1940  were  ordinary  dividends,  instead  of  dis- 
tributions in  Hquidation,  is  correct.  As  is  shown  by  the 
corporate  resolutions  and  the  court  orders  approving  the 
payments,  the  distributions  were  intended  and  were  paid 
as  distributions  of  the  corporation's  earnings,  for  the  pur- 
pose of  securing  dividends  paid  credits  to  avoid  the  per- 
sonal holding  company  surtax.  Since  the  corporation  had 
sufficient  current  and  accumulated  earnings  to  cover  the 
distributions,  they  constitute  dividends  as  defined  by  Sec- 
tion 115  (a)  and  (b)  of  the  Internal  Revenue  Code,  and 
are  taxable  in  full  under  Section  22  (a)  of  the  Code.  It 
was  stipulated  that  the  distributions  were  not  made  in 
cancellation  or  redemption  of  the  stock,  and  this  fact  is 
fatal  to  taxpayers'  contention  that  the  distributions  were 
partial  liquidating  distributions,  under  either  Section  115 
(i)  or  (c).  Moreover,  they  were  not  intended  as  liquidat- 
ing distributions. 

2.  Actually  the  corporation  was  not  engaged  in  liquidat- 
ing during  the  taxable  years,  as  the  District  Court  correctly 
found.  Although  a  resolution  looking  toward  liquidation 
was  adopted  by  the  stockholders,  this  was  after  the  injunc- 
tion had  been  served  on  the  corporation  preventing  it  from 
disposing  of  its  assets  and  property,  and  from  declaring 
and  paying  dividends.  Thus,  liquidating  distributions 
could  not  be  made  and  the  process  of  liquidation  was 
stalled  by  the  court  until  after  the  rights  of  the  parties 
were  determined.     It  follows  that  the  dividends  later  paid 
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pursuant  to  court  order  were  not  distributions  made  while 
the  corporation  was  liquidating,  where  the  litigation  was 
unsettled  and  the  court  had  not  yet  authorized  liquidation 
and  distribution  of  the  assets. 

3.  Taxpayers  erroneously  state  that  in  the  corporation's 
case  the  Tax  Court  has  previously  decided  that  the  distribu- 
tions in  question  were  distributions  in  liquidation.  The 
Tax  Court  merely  assumed  that  they  were  without  so 
deciding  and  disposed  of  the  issue  as  to  whether  the  cor- 
poration was  entitled  to  dividends  paid  credits  in  the 
amount  of  its  stipulated  net  income  for  1939  and  1940 
on  that  assumption. 

4.  Not  only  do  the  distributions  involved  here  fail  to 
meet  the  definition  of  "complete  liquidation"  in  Section 
115  (c)  because  they  were  not  made  in  complete  cancella- 
tion or  redemption  of  the  stock,  but  they  also  fail  to  meet 
the  definition  for  the  reason  that  the  liquidation  was  not 
completed  within  the  three  year  period  there  specified. 

5.  Even  if  the  distributions  are  assumed  arguendo  to  be 
distributions  in  partial  liquidation  within  Section  115  (i) 
and  (c),  they  still  must  be  taxed  as  dividends  under  Sec- 
tion 115  (g).  Since  the  purpose  was  to  distribute  earn- 
ings to  obtain  dividends  paid  credits  and  since  tlic  earnings 
were  sufficient  to  cover  the  distributions,  the  distributions 
were  essentialily  equivalent  to  taxable  dividends  within  the 
meaning  of  Section  115  (g). 
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ARGUMENT. 

The  District  Court  Did  Not  Err  in  Determining  That 
the  Payments  Involved  Herein  Were  Dividends 
Taxable  as  Ordinary  Income. 

The  only  question  in  this  case  is  whether  the  lower  court 
erred  in  finding  that  the  distributions  of  $47,000  in  1939 
and  $26,000  in  1940  by  the  St.  Clair  Estate  Company  to 
its  shareholders  were  ordinary  dividends,  taxable  in  full 
under  Section  22(a)  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra),  rather  than,  as  taxpayers  contend  (Br. 
15),  "partial  distributions  in  complete  liquidation  of  the 
corporation."  It  is  the  Government's  position  that  the 
District  Court's  classification  of  the  distributions  as  divi- 
dends is  overwhelmingly  supported  by  the  evidence  and 
is  plainly  correct. 

As  stated  by  the  trial  court  [R.  22]  and  acknowledged 
by  taxpayers  (Br.  14),  the  question  of  whether  payments 
were  ordinary  dividends  or  distributions  in  liquidation  is 
one  of  fact  (c/.  National  Grocery  Co.  v.  Commissioner, 
111  F.  2d  328  (C.  A.  9th);  Jones  v.  Dawson,  148  F.  2d 
87,  90  (C.  A.  10th);  Gossett  v.  Commissioner,  59  F.  2d 
365,  367  (C.  A.  4th) ;  Helvering  v.  Edison  Securities 
Corp.,  78  F.  2d  85  (C.  A.  4th)),  as  to  which  the  decision 
of  the  trial  court  is  final  unless  clearly  erroneous  {Crozvn 
Williamette  Paper  Co.  v.  McLaughlin,  81  F.  2d  365,  368 
(C.  A.  9th)).  Although  it  is  true  as  taxpayers  point  out, 
that  the  facts  upon  which  the  trial  court's  determination 
was  predicated  were  entirely  stipulated,  the  judgment  of 
the  trial  court  is  not  subject  to  reversal  in  the  absence  of 
clear  error.  Boehm  v.  Commissioner,  326  U.  S.  287,  293 ; 
CardiUo  v.  Liberty  Mutual  Co.,  330  U.  S.  469,  478;  Com- 
missioner V.  Rainier  Brewing  Co.,  166  F.  2d  324  (C.  A. 
9th) ;  Seattle  Brewing  &  Malting  Co.  v.  Commissioner, 
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166  F.  2d  326  (C.  A.  9th) ;  Schweppe  z\  Coniniissioiicr, 
168  F.  2d  284  (C.  A.  9th);  Rajjold  Process  Corp.  v. 
Commissioner,  153  F.  2d  168,  171  (C.  A.  1st):  Gaytimc 
Frock  Co.  V.  Liberty  Mut.  Ins.  Co.,  148  F.  2d  694.  696 
(C.  A.  7th) ;  Tennessee  Coal,  Iron  &  R.  Co.  z'.  Muscoda 
Local  No.  123  etc.,  137  F.  2d  176  (C.  A.  5th).  The  most 
recent  statement  of  the  law  in  this  respect  is  the  Mine 
Hill  &  Schuylkill  Haven  R.  Co.  v.  Smith,  184  F.  2d  422 
(C.  A.  3d),  where  the  court  said  (p.  426) : 

*  *  *  the  question  *  *  *  /^  purely  one  of  fact 
to  be  determined  in  the  first  instance  by  the  trier  of 
the  facts;  the  circumstance  that  the  facts  are  stipu- 
lated does  not  make  the  issue  any  less  factual  in 
nature;  the  trier  of  the  facts  is  entitled  to  draw 
whatever  inferences  and  conclusions  it  deems  reason- 
able from  such  facts;  it  is  immaterial  that  different 
conclusions  might  fairly  be  drawn  from  the  undis- 
puted or  stipulated  facts  and  the  appellate  court  is 
limited  to  a  consideration  whether  the  fact  finding 
was  "clearly  erroneous"  and  the  decision  of  the  trial 
court  was  "in  accordance  with  law"     *     *     *^ 

At  any  rate,  the  facts  in  the  instant  case  so  clearly  com- 
pel the  conclusion  reached  by  the  trial  court  that  a  jirecise 
delimitation  of  the  appellate  scope  of  review  is  hardly 
essential. 

Section  115(a)  of  the  Code  (Appendix,  infra)  defines 
a  dividend  as  any  distribution  by  a  corporation  to  its  share- 
holders out  of  its  earnings  or  profits  accumulated  after 
February  28,  1913,  or  out  of  earnings  or  profits  of  the 
taxable  year  without  regard  to  the  amount  of  the  (accu- 
mulated) earnings  at  the  time  the  distri1)uti()n  is  made. 
and  Section  115(b)  (Appendix,  infra)  establishes  a  rule 
that  every  distribution  is  made  out  of  earnings  or  profits 
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to  the  extent  thereof,  and  from  the  most  recently  accumu- 
lated earnings  or  profits.  y\n  exception  to  this  rule  is 
stated  in  Code  Section  115(c)  (Appendix,  infra)  which 
provides  that  in  the  case  of  amounts  distributed  in  partial 
liquidation,  the  part  of  such  distribution  which  is  properly 
chargeable  to  capital  account  should  not  be  considered  a 
distribution  of  earnings  or  profits. 

Section  115(i)  of  the  Code  (Appendix,  infra)  defines 
''amounts  distributed  in  partial  liquidation"  as,  insofar 
as  here  material,  one  of  a  series  of  distributions  in  com- 
plete cancellation  or  redemption  of  all  or  a  portion  of  a 
corporation's  stock.  And  under  Section  115(c)  such  a 
distribution  is  treated  as  one  in  part  or  full  payment  in 
exchange  for  the  stock,  with  only  the  gain  on  the  ex- 
change subject  to  tax.  Such  gain  is  considered  as  a 
short-term  capital  gain  (taxable  in  full),  except  in  the 
case  of  amounts  distributed  in  complete  liquidation,  and 
for  this  purpose  "complete  liquidation"  includes  any  one 
of  a  series  of  distributions  made  by  a  corporation  in  com- 
plete cancellation  or  redemption  of  all  its  stock  in  accord 
with  a  bona  fide  plan  of  liquidation  under  which  the 
transfer  of  the  property  is  to  be  completed  within  a  time 
specified  in  the  plan  not  in  excess  of  three  years  from  the 
close  of  the  taxable  year  during  which  the  first  of  the 
series  of  distributions  is  made  under  the  plan. 

1.  In  this  case  the  distributions  in  both  1939  and  1940 
have  all  the  characteristics  of  an  ordinary  dividend  and 
they  clearly  were  dividends.  They  were  made  and  auth- 
orized as  distributions  on  the  stock  for  the  purpose  of 
distributing  the  earnings  and  profits  of  the  corporation. 
Thus  the  directors  on  December  23,  1938,  voted  the  pay- 
ment forthwith  of  a  dividend  of  $24,000  on  the  outstand- 
ing stock  out  of  the  earned  surplus  and  surplus  profits. 
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[R.  74.]  While  immediate  payment  of  this  dividend  was 
prevented  by  the  restraining  order  served  December  23, 
1938,  which  enjoined  the  disposition  of  any  of  the  corpora- 
tion's assets,  including  the  payment  of  any  dividends 
[R.  69],  the  court  ordered  it  paid  on  April  28,  103^  [R. 
97-99],  and  subsequently  on  October  13,  1939,  construed 
this  order  to  be  a  distribution  and  payment  of  $24,000 
from  the  income  of  the  corporation,  rather  than  irnm  its 
capital  assets  [R.  99-100].  On  December  27,  1939,  the 
directors  authorized  the  payment  of  a  1939  dividend  of 
$23,000  on  the  outstanding  stock,  the  resolution  stating 
that  the  corporation's  net  income  for  1939  was  estimated 
to  be  $23,000  and  the  corporation  wished  to  distribute 
the  earnings  to  avoid  liability  for  the  personal  holding 
company  penalty  surtax.  [R.  103-104.]  An  order  of 
the  court  authorizing  payment  by  the  corporation  to  stock- 
holders in  1939  of  amounts  up  to  the  net  earnings  of  the 
corporation  for  1939  was  entered  the  same  day.  [R.  60.] 
Similarly  resolutions  were  adopted  by  the  directors  in 
1940,  authorizing  payment  forthwith  of  dividends  of 
$8,000,  $4,000,  $10,000  and  $4,000,  total  $26,000,  for  the 
purpose  of  distributing  the  estimated  net  earnings  of  the 
corporation  for  1940  [R.  125-128,  136,  120-131,  132- 
134],  and  the  Superior  Court  entered  orders  approving 
payment  of  the  dividends  out  of  the  earnings  of  1940  or 
out  of  the  income  on  hand  [R.  134-135,  136-137,  138- 
139,  139-140]. 

The  corporation's  net  income  for  193^  actually  was 
$21,417.48  and  for  1940  $19,107.58.  but  its  accumulated 
earnings  and  profits  at  the  close  of  each  year  were  in 


—17— 

excess  of  $150,000.  [R.  63.]  Consequently,  not  only 
were  the  distributions  of  $47,000  in  1939  and  $26,000 
in  1940  intended  to  be  ordinary  dividends  on  the  out- 
standing stock,  as  the  corporate  resolutions  and  the  court 
orders  show,  but  also  the  distributions  were  plainly  divi- 
dends as  defined  by  Section  115(a),  that  is,  distributions 
of  the  current  earnings  to  the  extent  thereof  and  then  of 
the  accumulated  earnings,  as  provided  in  Section  115(b). 

The  distributions  here  wholly  fail  to  meet  the  definition 
of  a  distribution  in  partial  liquidation  contained  in  Section 
115(i)  since  they  were  not  one  of  a  series  of  distributions 
in  complete  cancellation  or  redemption  of  all  or  a  part  of 
the  stock.  Neither  all  nor  any  part  of  the  stock  was  can- 
celled or  redeemed  by  the  distributions,  as  was  stipulated. 
[R.  61,  62.]  The  par  value  of  the  stock  was  not  reduced  by 
the  distributions  in  1939-1940,  the  stock  was  not  called  in, 
and  no  endorsement  was  made  on  the  stock  or  on  the  books 
indicating  a  cancellation  of  any  part.  Instead  each  distribu- 
tion was  on  the  full  amount  of  the  outstanding  stock,  none 
of  which  was  cancelled  or  redeemed  until  many  years  later 
(1950).  [R.  159.]  In  these  circumstances,  the  distributions 
cannot  be  classed  as  made  in  partial  liquidation,  for  the 
statutory  definition  contains  the  criteria  which  must  be 
met  for  such  classification  for  purposes  of  Section  115. 
Wilcox  V.  Commissioner,  137  F.  2d  136  (C.  A.  9th) ; 
Thornton  v.  Commissioner,  159  F.  2d  578  (C.  A.  7th); 
Jones  V.  Dawson,  148  F.  2d  87,  90  (C.  A.  10th) ;  Beattie 
Inv.  Co.  V.  United  States,  101  F.  2d  850  (C.  A.  8th). 
For  the  reason  that  the  distributions  in  question  were  not 
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made  as  one  of  a  series  in  cancellation  or  redemption  of 
all  the  stock,  they  likewise  do  not  fall  within  the  definition 
of  "complete  liquidation"  in  Section  113(c),  if  that  defi- 
nition is  pertinent  in  this  case/ 

Furthermore,  an  important  element  in  determining^ 
whether  payments  are  dividends  or  distributions  in  partial 
liquidation  is  whether  the  payment  was  made  with  the 
intention  that  it  be  a  liquidating  distribution  or  one  in 
the  ordinary  course  of  business.  Hohnby  Corp.  v.  Com- 
missioner, 83  F.  2d  548,  549-550  (C.  A.  9th) ;  cf.  Bcrefta 
V.  Commissioner,  141  F.  2d  452,  434  (C.  A.  3th),  certior- 
ari denied,  323  U.  S.  720;  Tootle  v.  Commissioner,  58  F. 
2d  S76,  580  (C.  A.  8th).  Here  in  the  taxable  years,  the 
St.  Clair  Estate  Company  did  not  distribute  any  of  its 
property  other  than  its  earnings  and  profits.  Instead  it 
continued  to  hold  its  properties  as  before  and  to  collect 
the  income  therefrom.  That  is,  it,  as  a  personal  holding 
company,  appears  to  have  conducted  its  ordinary  business 
in  the  usual  way  and  to  have  paid  the  dividends  in  question 
as  distributions  in  the  ordinary  course  of  business.  The 
intent  of  the  directors  was  unquestionably,  as  the  resolu- 
tions already  referred  to  show,  to  distribute  the  earnings 
to  avoid  the  personal  holding  company  surtax,  rather 
than  to  make  a  liquidating  distribution. 


^The  term  "complete  liquidation"  in  Section  115(c)  is  defined,  as 
stated,  for  the  purpose  of  the  preceding  sentence.  The  preceding 
sentence  reads : 

Despite  the  provisions  of  section  117,  the  .cfain  so  recognized 
should  be  considered  as  a  short-term  capital  gain,  except  in 
the  case  of  amounts  distributed  in  comjilcte  liquidation. 

If  the  distril)Utions  here  are  assumed  ar<]uciuio  to  be  distributions 
in  partial  liquidation,  there  would  be  no  gain,  it  having  been  stipu- 
lated that  the  la.xpayers  had  not  fully  recovered  their  cost  bases  for 
the  stock  through  receipt  of  the  distributions  in  1939  and  1940. 
[R.  158.] 


—19— 

That  these  payments  were  intended  as  ordinary  divi- 
dends rather  than  distributions  in  hquidation  is  confirmed 
by  the  fact  that  they  were  very  small  in  relation  to  the 
value  of  the  corporation's  assets,  which  were  stated  in 
the  minutes  to  be  about  a  quarter  of  a  million  dollars. 
[R,  25.]  Plainly,  if  distributions  in  liquidation  had  been 
intended,  the  directors  would  have  sought  to  pay  out  a 
more  substantial  part  of  the  corporation's  total  resources. 

2.  The  District  Court  found  in  effect  that  the  corpora- 
tion w^as  not  in  the  process  of  liquidation  in  1939-1940, 
because  the  injunction  issued  and  served  on  December  23, 
1938,  stayed  all  effort  to  carry  out  the  plan  to  liquidate 
until  after  the  rights  of  Cora  and  her  brothers  in  the  cor- 
poration and  its  assets  had  been  determined.  [R.  23.] 
A  brief  analysis  of  the  facts  confirms  the  correctness  of 
this  conclusion. 

The  stock  of  the  St.  Clair  Estate  Company  was  held 
equally  by  taxpayer  L.  P.  St.  Clair,  his  two  brothers,  and 
a  trustee  for  their  sister  and  her  son.  [R.  53-55.]  On 
December  22,  1938,  Cora  filed  a  suit  (Action  No.  33,053) 
against  the  corporation  and  the  three  brothers  in  which  she 
asked  for  dissolution  of  the  corporation  and  for  an  account- 
ing in  respect  to  its  affairs,  and  on  December  22,  1938,  an 
order  was  signed  in  that  action  enjoining  the  corpora- 
tion, the  officers  and  her  brothers  from  declaring  dividends 
or  in  any  other  way  disposing  of  the  corporate  assets. 
[R.  57,  67.]  The  restraining  order  was  originally  tem- 
porary, but  was  later  continued  in  effect  pending  the  trial 
of  the  action.  [R.  59.]  On  December  23,  1938,  a  meet- 
ing of  the  board  of  directors  of  the  corporation  was  held 
at  which,  among  other  things,  it  was  resolved:  (1)  that 
all  sums  of  money  paid  to  or  for  the  benefit  of  Cora 
from  January  31,   1929,  to  and  including  December  31, 
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1937,  constituted  dividends  in  the  year  in  which  paid; 
(2)  that  the  payment  of  amounts  in  the  year  1938  to  the 
three  brothers  to  equaHze  their  returns  from  the  corpora- 
tion with  the  amounts  received  by  Cora  between  1929  and 
1937  was  ratified;  (3)  that  a  dividend  aggregating  $24,000 
be  declared  out  of  the  earned  surplus  and  surplus  profits 
of  the  corporation,  payable  "forthwith,"  $6,000  each  to 
Cora  and  the  three  brothers.  [R.  57.  73. \  Before  the 
meeting  of  the  board  of  directors  had  adjourned  a  copy 
of  the  court  order  entered  on  the  preceding  day  was  served, 
and  the  brothers,  immediately  following  the  adjournment, 
and  on  December  23,  1938  (the  same  day),  obtained  a 
modification  of  the  order  to  permit  the  declaration  of  divi- 
dends. [R.  58,  94.]  Thereafter,  on  the  same  day,  the 
shareholders  of  the  St.  Clair  Estate  Company  resolved 
"to  wind  up  the  affairs  of  the  corporation  and  voluntarily 
dissolve."     [R.  153,  Br.  15-16.] 

On  January  10,  1939,  Cora  filed  a  shareholders'  petition 
(Action  No.  33,107)  for  court  supervision  of  the  winding 
up  of  the  afifairs  of  the  St.  Clair  Estate  Company,  and  on 
April  20,  1939,  an  order  was  filed  in  that  action  providing 
that  the  corporation's  affairs  be  wound  up  under  the  super- 
vision of  the  court  and  that  no  distribution  should  be  made 
of  the  St.  Clair  Estate  Company's  assets  or  property 
except  by  order  of  the  court.  [R.  59.]  Up  to  this  time 
the  $24,000  dividend  declared  at  the  December  23,  1938, 
directors'  meeting  [R.  58,  74]  had,  of  course,  not  been 
paid,  since  the  directors  were  under  an  injunction  against 
paying  any  dividends  [R.  58,  69]. 

Since  the  stipulation  of  facts  |R.  58]  and  taxpayers' 
brief  (pp.  15-16)  show  that  the  accounting  proceedings 
were  instituted  and  the  injunction  served  on  the  directors 
before  the  shareholders  voted  to  liquidate,  and  since  no- 
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where  does  the  record  indicate  that  liquidation  had  been 
previously  contemplated,  much  less  authorized,  by  the  cor- 
poration, the  shareholders'  resolution  was  never  of  any 
efifect.  But  even  had  the  shareholders  voted  to  liquidate 
before  the  injunction,  such  liquidation  would  have  been,  as 
stated  by  the  trial  court,  stayed  in  its  efifect  pending  the 
outcome  of  the  accounting  action.  The  same  is  true  of  the 
action  brought  by  Cora  for  court  supervision  of  the  "wind- 
ing up."  This  proceeding  was  instituted  after  the  injunc- 
tion, at  a  time  when  all  parties  concerned  knew  that  no 
steps,  other  than  the  purely  technical  ones,  of  filing  vari- 
ous papers  in  the  winding  up  action,  could  be  taken  toward 
liquidation  during  the  pendency  of  the  accounting  action, 
and,  in  fact,  no  such  steps  were  taken  until  after  the  dis- 
position of  that  action. 

Of  great  significance  is  the  fact  that  as  far  as  the  record 
shows  the  St.  Clair  Estate  Company  continued  its  business 
exactly  as  theretofore,  that  is  to  say,  it  held  various  proper- 
ties, collected  the  income  from  them,  and  distributed  this 
income  to  its  shareholders.  The  position  of  the  taxpayers 
amounts  to  no  more  than  a  contention  that,  because  the 
stockholders  might  have  desired  to  liquidate  the  corporation 
— a  desire  which  was  frustrated  by  judicial  action — distri- 
butions of  current  earnings  made  subsequent  thereto  must 
be  treated  as  liquidating  distributions,  despite  the  fact  that 
the  corporation  did  not  liquidate  its  business,  but,  on  the 
contrary,  continued  it  exactly  as  in  the  past.  The  mere 
statement  of  this  contention  is  sufificient  to  demonstrate 
its  invalidity.  It  is,  of  course,  of  some  significance  that 
the  assets  of  the  corporation  were  not  distributed  in  cancel- 
lation of  the  stock  until  some  10  years  later. 

Moreover,  the  officers  and  directors  of  the  St.  Clair 
Estate  Company,  of  whom  taxpayer  L.  P.  St.  Clair  was 
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one,  apparently  did  not  consider  that  the  corporation  was 
in  Hquidation.  since  they  failed  to  comply  with  the  require- 
ments of  Section  148  (Appendix,  infra),  which  provides 
that: 

Every  corporation  shall,  within  thirty  days  after  the 
adoption  by  the  corporation  of  a  resolution  or  plan 
for  the  dissolution  of  the  corporation  or  for  the 
liquidation  of  the  whole  or  any  part  of  its  capital 
stock,  render  a  correct  return  to  the  Commissioner, 
verified  under  oath,  setting-  forth  the  terms  of  such 
resolution  or  plan    *    *    *^ 

The  St.  Clair  Estate  Company  seems  to  have  been  well 
informed  as  to  the  provisions  of  the  Internal  Revenue 
Code,  it  employed  tax  counsel  [R.  102-103],  and  its  failure 
to  comply  with  the  requirements  of  Section  148  is  strongly 
indicative  of  the  fact  that  at  the  time  of  the  payments  no 
one  concerned  considered  the  corporation  to  be  in  the 
process  of  liquidation. 

Taxpayer's  assumption  (Br.  26)  that  the  court  would 
have  dismissed  the  liquidating  action,  had  it  intended  to 
stay  liquidation,  is  entirely  without  foundation,  and  con- 
trary to  the  court's  own  order  in  the  accounting  action, 
which,  without  more,  had  the  effect  of  halting  any  actual 
liquidation  until  final  disposition  of  that  suit.  While  tax- 
payers are  correct  in  stating  (Br.  30-31)  that  the  court 
could  and  did  lift  the  restraining  order  to  the  extent  of 
allowing  the  distribution  of  current  earnings,  they  err  in 
concluding  that  anything  resembling  a  liquidation  could 
be  accomplished  as  long  as  the  restraining  influence  of  the 
injunction  was  in  force,  and  it  zvas  in  force  during  the 
taxable  years  as  to  actual  liquidating-  distributions. 

We  submit  that  the  finding  of  the  District  (^onrt  that 
the  corporation  was  not  in  process  of  liquidation  in  103^> 


and  1940  is  clearly  correct,  and  it  therefore  follows  that 
distributions  in  those  years  could  not,  even  in  the  ordinary 
sense,  be  regarded  as  distributions  in  liquidation.  How- 
ever, even  if  the  view  is  taken  that  the  corporation  was 
in  liquidation  during  those  years,  contrary  to  the  finding, 
taxpayers  are  in  no  better  position.  As  already  shown, 
the  distributions  do  not  meet  the  definition  of  distributions 
in  liquidation  prescribed  by  Section  115(c)  and  fi)  for 
tax  purposes,  since  they  were  not  made  in  redemption 
or  cancellation  of  stock. 

3.  Contrary  to  the  taxpayers'  assertion  (Br.  23),  the 
Tax  Court  in  St.  Clair  Estate  Co.  v.  Commissioner,  9 
T.  C.  392,  did  not  hold  that  the  1939  and  1940  distribu- 
tions were  distributions  in  complete  liquidation  of  the 
corporation.  Its  holding  was  that,  as  the  corporation 
claimed,  it  was  entitled  to  dividends  paid  credits  in  1939 
and  1940  in  the  full  amount  of  its  stipulated  net  income 
for  those  years.  In  so  holding,  the  Tax  Court  said 
(p.  406)  : 

Since  petitioner  was  technically  in  liquidation,  we 
shall  assume,  arguendo,  that  the  so-called  dividend 
distributions  were  distributions  in  liquidation. 

On  that  assumption,  the  Tax  Court  considered  whether 
the  distributions  were  properly  chargeable  to  the  current 
year's  earnings  (stipulated  net  income)  ;  it  concluded  that 
they  were  and  thus  allowed  the  credits.  Since  the  taxpayer 
made  no  contention  that  it  was  entitled  to  greater  credits, 
the  Tax  Court  did  not  consider  or  decide  whether  or  not 
the  amount  of  the  distributions  in  excess  of  the  current 
year's  earnings  was  properly  chargeable  to  accumulated 
earnings.  It  has  been  shown  above  that  these  excess  dis- 
tributions were  distributions  of  the  accumulated  earnings. 
Far  from  deciding  that  the  distributions  in  question  ac- 
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tually  were  distributions  in  liquidation,  as  taxpayers  as- 
sume the  Tax  Court  did,  the  Tax  Court  stated  further 
(p.  409) : 

*  *  *  it  is  evident  from  the  entire  record  before 
us  that  petitioner  [St.  Clair  Estate  Company],  its 
directors,  and  the  court  having  supervision  over  its 
winding  up  intended  those  distributions  to  be  only 
such  distributions  as  would  conform  with  the  economic 
and  fiscal  policies  encouraged  by  the  i^ersonal  holding 
company  provisions  of  the  Federal  revenue  laws  *  *  *. 

Thus,  the  Tax  Court's  view  was  entirely  consonant  with 
the  District  Court's  views  in  this  case. 

It  is  true  that  before  the  Tax  Court  in  the  corporation's 
case  the  Commissioner  took  the  position  that  the  distribu- 
tions were  in  liquidation.  But  the  taxpayers  have  also  re- 
versed their  position  in  this  case,  since  they  originally 
treated  the  payments  involved  here  as  dividends.  At  any 
rate,  there  is  no  rule  which  prevents  the  Commissioner 
■^rom  changing  his  position  as  to  the  legal  effect  of  facts, 
when  he  becomes  convinced  that  his  first  position  was  not 
correct.  The  question  here,  of  course,  is  whether  the  Dis- 
trict Court  was  correct  in  determining  that  the  distribu- 
tions were  ordinary  dividends  rather  than  distributions  in 
liquidation,  a  question  which  the  Tax  Court  did  not  decide. 

4.  Taxpayers  endeavor  to  show  that  the  distributions 
by  their  corporation  in  1939  and  1940  qualify  as  distribu- 
tions in  a  "complete  liquidation"  as  that  term  is  defined  in 
Section  115(c).  Assuming  that  that  statute  is  pertinent  to 
this  case,  it  is  obvious  that  the  distril)Uti()ns  in  (|ueslion  do 
not  meet  the  definition,  for  as  shown  they  were  not  part 
of  a  series  in  complete  cancellation  or  redcmjition  of  all  of 
the  stock.     Furthermore,  the  statute  requires  that  the  plan 
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must  provide  for  the  liquidation  to  be  completed  within  a 
time  specified,  not  exceeding  three  years  from  the  close  of 
the  taxable  year  during  which  the  first  of  the  series  of  dis- 
tributions under  the  plan  is  made.  Taxpayers  contend  (Br. 
20-21)  that  because  the  shareholders  resolved  to  liquidate 
"forthwith",  there  was  a  compliance  with  the  terms  of  the 
statute,  even  though  the  liquidation  was  not  effected  in  the 
three  year  period,  and  cite  Tax  Court  cases  holding  that  a 
plan  to  liquidate  "immediately"  sufBces,  despite  the  fact 
that  the  liquidation  took  longer  than  three  years.  This 
position  of  the  taxpayers  has  been  adequately  answered  in 
Burnside  Veneer  Co.  v.  Commissioner,  167  F.  2d  214,  218 
(C.  A.  6th),  where  the  court  held  that  the  statute  makes 
completion  within  the  statutory  period  mandatory.  And 
in  Heyman  v.  Commissioner,  176  F.  2d  389  (C.  A.  2d), 
the  court,  in  holding  that  the  time  limit  was  essential  to 
a  plan  of  liquidation  said  (p.  393)  : 

And,  moreover,  there  was  no  such  time  limit  as  the 
statute  made  an  essential  part  of  a  plan  of  complete 
liquidation.  The  only  time  fixed  for  distribution  was 
that  it  should  be  after  all  the  liabilities  of  the  company 
were  paid  and  that  they  should  be  paid  as  soon  as 
possible.  Thus,  it  is  apparent  that  substantial  com- 
pliance with  the  statute  was  lacking  and  that  the  Tax 
Court  correctly  recognized  that. 

In  any  event,  since  the  shareholders  did  not  resolve  to 
liquidate  until  after  the  accounting  suit  had  been  filed  and 
the  injunction  served,  at  which  time  they  were  unable  to 
take  any  effective  steps  tow^ard  liquidation,  it  is  patent 
that  they  could  not  have  really  intended  to  carry  out  a 
plan  of  liquidation  forthwith. 

5.     Even  if  the  view  were  taken  that  the  distributions 
were  liquidating  distributions  in  complete  cancellation  or 
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redemption  of  the  stock,  nevertheless  they  would  be  taxable 
as  dividends  under  Section  115(g)  (Appendix,  infra). 
Thus,  the  District  Court's  judgment  is  correct  and  would 
have  to  be  affirmed.^ 

Section  115(g)  provides  that  if  a  corporation  cancels  or 
redeems  its  stock  at  such  time  and  in  such  manner  as  to 
make  the  distribution  and  cancellation  or  redemption  in 
whole  or  in  part  essentially  equivalent  to  the  distribution  of 
a  taxable  dividend,  the  amount  so  distributed  in  cancellation 
of  stock,  to  the  extent  it  represents  a  distribution  of  ac- 
cumulated earnings,  shall  be  treated  as  a  taxable  dividend. 
The  1939  and  1940  distributions  here,  assuming  arguendo 
that  they  were  in  partial  cancellation  of  the  stock,  would  be 
covered  by  this  section.  Cf.  JVilco.x'  v.  Commissioner,  137 
F.  2d  136,  139  (C.  A.  9th).  No  other  conclusion  would 
be  possible  in  view  of  the  fact  that  the  distributions  were 
made  for  the  purpose  of  distributing  the  corporation's  cur- 
rent earnings,  in  order  to  obtain  dividends  paid  credits  and 
to  avoid  the  personal  holding  company  surtax.  Thus,  they 
were  made  at  such  time  and  in  such  manner  as  to  be  es- 
sentially equivalent  to  taxable  dividends.  (J^espcr  Co.  v. 
Commissioner,  131  F.  2d  200  (C.  A.  8th).)  And  since 
as  shown  the  corporation  had  earnings  for  the  taxable  years 
and  accumulated  earnings  considerably  in  excess  of  the  dis- 
tributions, the  distributions  represent  a  distribution  of  these 


^The  United  States,  as  respondent  on  .npi^eal.  may  urc^e  any 
ground  in  support  of  the  judij^ment  below.  Hclvcriiu/  r.  Gozvraii. 
302  U.  S.  238:  LcTulle  v.  Sco field,  308  U.  S.  415.  rehearing  denied, 
309  U.  S.  694. 
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earnings  and  are  taxable  as  dividends.  Wilcox  v.  Com- 
missioner, supra;  Vesper  Co.  v.  Commissioner,  supra,  p. 
205;  Flanagan  v.  Helvering,  116  F.  2d  937,  939-940  (C. 
A.  D.  C.) ;  Hirsch  v.  Commissioner,  124  F.  2d  24  (C.  A. 
9th) ;  Bazley  v.  Commissioner,  155  F.  2d  237  (C.  A.  3d), 
affirmed,  331  U.  S.  737. 

Conclusion. 

The  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General, 

Ellis  N.  Slack, 
Helen  Goodner, 
Virginia  H.  Adams, 
Special  Assistants  to  the  Attorney  General. 

Ernest  A.  Tolin, 

United  States  Attorney. 

E.  H.  Mitchell, 
Edward  R.  McHale, 

Assistant  United  States  Attorneys. 

March,  1951. 


APPENDIX. 
Internal  Revenue  Code : 
Sec.  21.    Net  Income. 

(a)  Definition. — "Net  income"  means  the  gross  in- 
come computed  under  section  22,  less  the  deductions 
allowed  by  section  23. 

*!*  JJ*  jp  5|C  ^  3fC  5|C  ^ 

(26  U.  S.  C.  1946  ed.,  Sec.  21.) 

Sec.  22.    Gross  Income. 

(a)  General  Definition. — "Gross  income"  includes 
gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service,  of  what- 
ever kind  and  in  whatever  form  paid,  or  from  pro- 
fessions, vocations,  trades,  businesses,  commerce,  or 
sales,  or  dealings  in  property,  whether  real  or  per- 
sonal, growing  out  of  the  ownership  or  use  of  or  in- 
terest, in  such  property ;  also  from  interest,  rent,  divi- 
dends, securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits  and 
income  derived  from  any  source  whatever.     *     *     * 

(e)  Distributions  by  Corporations. — Distributions 
by  corporations  shall  be  taxable  to  the  shareholders 
as  provided  in  section  115. 

(26  U.  S.  C.  1946  ed.,  Sec.  22.) 

Sec.  27.     Corporation  Dividends  Paid  Credit. 

(g)  Distributions  in  Liquidation. — In  the  case  of 
amounts  distributed  in  liquidation  the  part  of  such 
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distribution  which  is  properly  chargeable  to  the  earn- 
ings or  profits  accumulated  after  February  28,  1913, 
shall,  for  the  purposes  of  computing  the  basic  surtax 
credit  under  this  section,  be  treated  as  a  taxable  divi- 
dend paid. 

(26  U.  S.  C.  1946  ed.,  Sec.  27.) 

Sec.  115  [As  amended  by  Section  214  (b)  of  the 
Revenue  Act  of  1939,  c.  247,  53  Stat.  862.  and 
Section  186  (a)  and  (b)  of  the  Revenue  Act  of 
1942,  c.  619,  56  Stat.  798].  Distributions  by 
Corporations. 

(a)  Definition  of  Dividend. — The  term  "dividend" 
when  used  in  this  chapter  (except  in  section  203  (a) 
(3)  and  section  207  (c)  (1),  relating  to  insurance 
companies)  means  any  distribution  made  by  a  corpo- 
ration to  its  shareholders,  whether  in  money  or  in 
other  property,  (1)  out  of  its  earnings  or  profits  ac- 
cumulated after  February  28,  1913,  or  (2)  out  of  the 
earnings  or  profits  of  the  taxable  year  (computed  as 
of  the  close  of  the  taxable  year  without  diminution  by 
reason  of  any  distributions  made  during  the  taxable 
year),  without  regard  to  the  amount  of  the  earnings 
and  profits  at  the  time  the  distribution  was  made. 
Such  term  also  means  any  distribution  to  its  share- 
holders, whether  in  money  or  in  other  property,  made 
by  a  corporation  which,  under  the  law  ajijilicable  to  the 
taxable  year  in  which  the  distribution  is  made,  is  a 
personal  holding  company,  or  which,  for  the  tax- 
able year  in  respect  of  which  the  distribution  is  made 
under  section  504  (c)  or  section  506  or  a  corresjiond- 
ing  provision  of  a  prior  income  tax  law.  is  a  personal 


holding  company  under  the  law  applicable  to  such  tax- 
able year. 

(b)  Source  of  Distributions. — For  the  purposes  of 
this  chapter  every  distribution  is  made  out  of  earn- 
ings or  profits  to  the  extent  thereof,  and  from  the 
most  recently  accumulated  earnings  or  profits.  Any 
earnings  or  profits  accumulated,  or  increase  in  value 
of  property  accrued,  before  March  1,  1913,  may  be 
distributed  exempt  from  tax,  after  the  earnings  and 
profits  accumulated  after  February  28,  1913,  have 
been  distributed,  but  any  such  tax-free  distribution 
shall  be  applied  against  and  reduce  the  adjusted  basis 
of  the  stock  provided  in  section  113.  The  preceding 
sentence  shall  not  apply  to  a  distribution  which  is  a 
dividend  within  the  meaning  of  the  last  sentence  of 
subsection  (a). 

(c)  Distributions  in  Liquidation. — Amounts  dis- 
tributed in  complete  liquidation  of  a  corporation  shall 
be  treated  as  in  full  payment  in  exchange  for  the 
stock,  and  amounts  distributed  in  partial  liquidation 
of  a  corporation  shall  be  treated  as  in  part  or  full 
payment  in  exchange  for  the  stock.  The  gain  or  loss 
to  the  distributee  resulting  from  such  exchange  shall 
be  determined  under  section  111,  but  shall  be  recog- 
nized only  to  the  extent  provided  in  section  112.  De- 
spite the  provisions  of  section  117,  the  gain  so  recog- 
nized shall  be  considered  as  a  short-term  capital  gain, 
except  in  the  case  of  amounts  distributed  in  complete 
liquidation.  For  the  purpose  of  the  preceding  sentence, 
"complete  liquidation"  includes  any  one  of  a  series  of 
distributions  made  by  a  corporation  in  complete  can- 
cellation or  redemption  of  all  of  its  stock  in  accord- 
ance with  a  bona  fide  plan  of  liquidation  and  under 
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which  the  transfer  of  the  property  under  the  Hquida- 
tion  is  to  be  completed  within  a  time  specified  in  the 
plan,  not  exceeding,  from  the  close  of  the  taxable 
year  durinj^  which  is  made  the  first  of  the  series  of 
distributions  under  the  plan,  (1)  three  years,  if  the 
first  of  such  series  of  distributions  is  made  in  a  tax- 
able year  beginninjT  after  December  31.  1937.  or  (2) 
two  years,  if  the  first  of  such  series  of  distributions 
was  made  in  a  taxable  year  beginning  before  January 
1,  1938.  In  the  case  of  amounts  distributed  (whether 
before  January  1,  1939,  or  on  or  after  such  date)  in 
partial  liquidation  (other  than  a  distribution  to  which 
the  provisions  of  subsection  (h)  of  this  section  are 
applicable)  the  part  of  such  distribution  which  is 
properly  chargeable  to  capital  account  shall  not  be 
considered  a  distribution  of  earnings  or  profits.  If 
any  distribution  in  complete  liquidation  (including 
any  one  of  a  series  of  distributions  made  by  the  cor- 
poration in  complete  cancellation  or  redemption  of  all 
its  stock)  is  made  by  a  foreign  corporation  which  with 
respect  to  any  taxable  year  beginning  on  or  before, 
and  ending  after,  August  26,  1937,  was  a  foreign 
personal  holding  company,  and  with  respect  to  which 
a  United  States  group  (as  defined  in  section  331  (a) 
(2))  existed  after  August  26,  1937,  and  before  Janu- 
ary 1,  1938,  then,  despite  the  foregoing  provisions 
of  this  subsection,  the  gain  recognized  resulting  from 
such  distribution  shall  be  considered  as  a  short-term 
capital  gain — 

(1)  Unless   such    liquidation    is    completed    before 
July  1.  1938;  or 

(2)  Unless  (if  it  is  established  to  the  satisfaction 
of   the   Commissioner   by   evidence   submitted   before 
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July  1,  1938,  that  due  to  the  laws  of  the  foreign  coun- 
try in  which  such  corporation  is  incorporated,  or  for 
other  reason,  it  is  or  will  be  impossible  to  complete 
the  liquidation  of  such  company  before  such  date) 
the  liquidation  is  completed  on  or  before  such  date  as 
the  Commissioner  may  find  reasonable,  but  not  later 
than  December  31,  1938. 

(d)  Other  Distributions  from  Capital. — If  any  dis- 
tribution made  by  a  corporation  to  its  shareholders  is 
not  out  of  increase  in  value  of  property  accrued  before 
March  1,  1913,  and  is  not  a  dividend,  then  the  amount 
of  such  distribution  shall  be  applied  against  and  re- 
duce the  adjusted  basis  of  the  stock  provided  in  sec- 
tion 113,  and  if  in  excess  of  such  basis,  such  excess 
shall  be  taxable  in  the  same  manner  as  a  gain  from 
the  sale  or  exchange  of  property.     *    *    * 

(g)  Redemption  of  Stock. — If  a  corporation  can- 
cels or  redeems  its  stock  (whether  or  not  such  stock 
was  issued  as  a  stock  dividend)  at  such  time  and  in 
such  manner  as  to  make  the  distribution  and  cancel- 
lation or  redemption  in  whole  or  in  part  essentially 
equivalent  to  the  distribution  of  a  taxable  dividend, 
the  amount  so  distributed  in  redemption  or  cancella- 
tion of  the  stock,  to  the  extent  that  it  represents  a 
distribution  of  earnings  or  profits  accumulated  after 
February  28,  1913,  shall  be  treated  as  a  taxable  divi- 
dend. 

(i)  Definition  of  Partial  Liquidation. — As  used  in 
this  section  the  term  "amounts  distributed  in  partial 
liquidation"  means  a  distribution  by  a  corporation  in 
complete  cancellation  or  redemption  of  a  part  of  its 


stock,  or  one  of  a  series  of  distributions  in  complete 
cancellation  or  redemption  of  all  or  a  portion  of  its 
stock. 

(26  U.  S.  C.  1946  ed.  Sec.  115.) 

Sec.  148.    Information  by  Corporations. 

(d)  Contemplated  Dissolution  or  Liquidation. — 
Every  corporation  shall,  within  thirty  days  after  the 
adoption  by  the  corporation  of  a  resolution  or  plan 
for  the  dissolution  of  the  corporation  or  for  the  liqui- 
dation of  the  whole  or  any  part  of  its  capital  stock, 
render  a  correct  return  to  the  Commissioner,  verified 
under  oath,  setting  forth  the  terms  of  such  resolution 
or  plan  and  such  other  information  as  the  Commis- 
sioner shall,  with  the  approval  of  the  Secretary,  by 
regulations  prescribe. 

(e)  Distributions  in  Liquidation. — Every  corpora- 
tion shall,  when  required  by  the  Commissioner,  render 
a  correct  return,  duly  verified  under  oath,  of  its  dis- 
tributions in  liquidation,  stating  the  name  and  address 
of  each  shareholder,  the  number  and  class  of  shares 
owned  by  him,  and  the  amount  paid  to  him  or,  if  the 
distribution  is  in  property  other  than  money,  the  fair 
market  value  (as  of  the  date  the  distribution  is  made) 
of  the  property  distributed  to  him. 

******** 

(26  U.  S.  C.  1946  ed.,  Sec.  148.) 
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Treasury  Regulations  103,  promulgated  under  the  In- 
ternal Revenue  Code: 

Sec.  19.115-1  [As  amended  by  T.  D.  5228,  1943 
Cum.  Bull.  183].  Dividends.— Tht  term  "dividend" 
for  the  purpose  of  chapter  1  (except  when  used  in 
sections  203  (a)  (3)  and  207  (c)  (1)  thereof)  com- 
prises any  distribution  in  the  ordinary  course  of  busi- 
ness, even  though  extraordinary  in  amount,  made  by 
a  domestic  or  foreign  corporation  to  its  shareholders 
out  of  either — 

(1)  earnings  or  profits  accumulated  since 
February  28,  1913,  or 

(2)  earnings  or  profits  of  the  taxable  year 
computed  without  regard  to  the  amount  of  the 
earnings  or  profits  (whether  of  such  year  or  ac- 
cumulated since  February  28,  1913)  at  the  time 
the  distribution  was  made. 

The  earnings  or  profits  of  the  taxable  year  shall  be 
computed  as  of  the  close  of  such  year,  without  diminu- 
tion by  reason  of  any  distributions  made  during  the 
taxable  year.  For  the  purpose  of  determining 
whether  a  distribution  constitutes  a  dividend,  it  is  un- 
necessary to  ascertain  the  amount  of  the  earnings  and 
profits  accumulated  since  February  28,  1913,  if  the 
earnings  and  profits  of  the  taxable  year  are  equal  to 
or  in  excess  of  the  total  amount  of  the  distributions 
made  within  such  year. 

The  term  ''dividend"  also  includes  any  distribution 
to  shareholders  (other  than  distributions  under  sec- 
tion 115  (c),  relating  to  distributions  in  liquidation, 
section  115  (e),  relating  to  distributions  by  personal 
service  corporations,  and  section  115  (f),  relating  to 


stock  dividends)  made  by  a  corporation  which,  for  the 
taxable  year  in  which  such  a  distribution  is  made  or 
for  the  taxable  year  in  respect  of  which  it  is  made 
under  section  504  (c),  relating  to  dividends  paid 
within  two  and  one-half  months  after  the  close  of  the 
taxable  year,  or  section  506,  relating  to  deficiency  divi- 
dends, or  corresponding  provisions  of  a  prior  income 
tax  law,  was  under  the  applicable  law  a  personal  hold- 
ing company.  Such  a  distribution,  if  made  on  or  after 
October  21,  1942,  will  constitute  a  taxable  dividend 
even  if  not  paid  out  of  accumulated  or  current  earn- 
ings or  profits.  For  treatment  of  any  distribution 
made  prior  to  October  21,  1942,  which  is  a  dividend 
solely  by  reason  of  the  last  sentence  of  section  115 
(a),  see  section  19.504-3. 

A  taxable  distribution  made  by  a  corporation  to  its 
shareholders  shall  be  included  in  the  gross  income  of 
the  distributees  when  the  cash  or  other  property  is 
unqualifiedly  made  subject  to  their  demands. 

******** 

Sec.  19.115-5.  Distributions  in  liquidation. — (a) 
General. — Amounts  distributed  in  complete  liquidation 
of  a  corporation  are  to  be  treated  as  in  full  payment 
in  exchange  for  the  stock,  and  amounts  distributed  in 
partial  liquidation  are  to  be  treated  as  in  ]\irt  or  full 
payment  in  exchange  for  the  stock  so  canceled  or  re- 
deemed. The  gain  or  k^ss  to  a  shareholder  from  a 
distribution  in  liquidation  is  to  be  determined,  as  pro- 
vided in  section  111  and  section  19.111-1,  by  compar- 
ing the  amount  of  the  distribution  with  the  cost  or 
other  basis  of  the  stock  i)rovided  in  section  113:  but 
the  gain  or  loss  will  be  recognized  only  to  the  extent 
provided  in  section  112. 


(b)  Complete  liquidation. — In  the  case  of  amounts 
distributed  in  complete  liquidation  of  a  corporation, 
the  amount  of  the  gain  or  loss  so  recognized  is  sub- 
ject in  general  to  the  limitations  contained  in  section 
117.  For  this  purpose  the  term  "complete  liquida- 
tion" includes  any  one  of  a  series  of  distributions 
made  by  a  corporation  in  complete  cancellation  or  re- 
demption of  all  of  its  stock  in  accordance  with  a  bona 
fide  plan  of  liquidation  and  under  which  the  transfer 
of  the  property  under  the  liquidation  is  to  be  com- 
pleted within  a  time  specified  in  the  plan,  not  ex- 
ceeding, from  the  close  of  the  taxable  year  during 
which  is  made  the  first  of  the  series  of  distributions 
under  the  plan,  (1)  three  years  if  the  first  of  such 
series  of  distributions  is  made  in  a  taxable  year  begin- 
ning after  December  31,  1937,  or  (2)  two  years,  if 
the  first  of  such  series  of  distributions  was  made  in  a 
taxable  year  beginning  prior  to  January   1,   1938. 

For  the  purposes  of  the  last  sentence  of  section  115 
(c),  a  liquidation  may  be  completed  prior  to  the  actual 
dissolution  of  the  liquidating  corporation  but  no  liqui- 
dation is  completed  until  the  liquidating  corporation 
and  the  receiver  or  trustees  in  liquidation  are  finally 
divested  of  all  the  property  (both  tangible  and  in- 
tangible). 

(c)  Partial  liquidation. — In  the  case  of  amounts 
distributed  in  partial  liquidation  of  a  corporation,  the 
amount  of  the  loss  recognized  is  subject  to  the  limita- 
tions contained  in  section  117  but  the  entire  amount 
of  the  gain  recognized  shall  be  considered  as  a  short- 
term  capital  gain  despite  the  provisions  of  section  117. 
The  term  ''amounts  distributed  in  partial  liquidation" 
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means  a  distribution  by  a  corporation  in  complete  can- 
cellation or  redemption  of  a  part  of  its  stock,  or  one 
of  a  series  of  distributions  in  complete  cancellation  or 
redemption  of  all  or  a  portion  of  its  stock.  A  com- 
plete cancellation  or  redemption  of  a  part  of  the  cor- 
porate stock  may  be  accomplished,  for  example,  by  the 
complete  retirement  of  all  the  shares  of  a  particular 
preference  or  series,  or  by  taking  up  all  the  old  shares 
of  a  particular  preference  or  series  and  issuing  new 
shares  to  replace  a  portion  thereof,  or  by  the  complete 
retirement  of  any  part  of  the  stock,  whether  or  not 
pro  rata  among  the  shareholders. 

In  the  case  of  amounts  distributed  in  partial  liqui- 
dation, the  part  of  such  distribution  which  is  properly 
chargeable  to  capital  account  shall  not  be  considered  a 
distribution  of  earnings  or  profits  within  the  meaning 
of  section  115  (b)  for  the  purpose  of  determininc^ 
taxability  of  subsequent  distributions  by  the  corpora- 
tion.   (See  sections  19.27(g)-l  and  19.115-11.) 

Example:  A,  an  individual  whose  taxable  year  is 
the  calendar  year,  owns  20  shares  of  participating  pre- 
ferred stock  of  the  Y  Corporation,  10  shares  of  which 
he  purchased  in  1924  for  $1,060  and  10  shares  of 
which  he  purchased  in  June,  19v36,  at  $2,000.  On 
May  15,  1939,  the  corporation  in  a  transaction  quali- 
fying as  a  partial  liquidation  redeemed  the  entire  is- 
sue of  preferred  stock  l)y  paying  the  holders  thereof 
$141  per  share,  A  receiving  $2,820  upon  the  surrender 
of  his  20  shares  of  such  stock.  The  gain  of  $350  on 
the  shares  acquired  in  1924  should  be  included  in  its 
entirety  in  A's  gross  income;  but  the  loss  of  $590  on 
the  shares  acquired  in  1936  should  be  deducted  in  com- 
puting A's  net  income  to  the  extent  of  665<3  percent, 
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or  $393.33.     (See  section  117  (b).     See  also  section 
117  (c).) 

Sec.  19.148-1.  Return  of  information  as  to  pay- 
ments of  dividends. — Section  148  provides  that  every 
corporation  shall,  when  required  by  the  Commissioner, 
render  a  correct  return,  duly  verified  under  oath,  of 
its  payments  of  dividends,  stating  the  name  and  ad- 
dress of  each  shareholder,  the  number  of  shares  owned 
by  him,  and  the  amount  of  dividends  paid  to  him.  In 
accordance  with  that  section,  returns  of  information  in 
respect  of  dividend  payments  shall  be  rendered  for 
each  calendar  year  as  follows : 

^  •!•  *»*  *»■  T*  *}*  'T*  *!* 

Sec.  19.148-2.  Return  of  information  respecting 
contemplated  dissolution  or  liquidation. — (a)  Making 
and  filing  of  returns. — Within  30  days  after  the  adop- 
tion of  any  resolution  or  plan  for  or  in  respect  of  the 
dissolution  of  a  corporation  or  the  liquidation  of  the 
whole  or  any  part  of  its  capital  stock,  the  corporation 
shall  file  with  the  Commissioner  of  Internal  Revenue, 
Washington,  D.  C,  attention  of  the  Income  Tax  Unit, 
Records  Division,  a  correct  return  on  Form  966,  made 
under  oath  or  affirmation  and  containing  the  informa- 
tion required  by  paragraph  (b)  of  this  section  and  by 
such  form.  A  like  return  shall  be  filed  by  the  corpo- 
ration in  the  case  of  any  amendment  of,  or  supplement 
to,  a  resolution  or  plan  for  or  in  respect  of  the  disso- 
lution of  the  corporation  or  the  liquidation  of  the 
whole  or  any  part  of  its  capital  stock.  A  return  must 
be  filed  under  section  148  (d)  in  respect  of  a  liquida- 
tion whether  or  not  any  part  of  the  gain  or  loss  to  the 
shareholders  upon  the  liquidation  is  recognized  under 
the  provisions  of  section  112. 
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(b)  Contents  of  return. — (1)  General. — There 
shall  be  attached  to  and  made  a  part  of  the  return 
required  by  section  148  (d)  and  paragraph  (a)  of  this 
section  a  certified  copy  of  the  resolution  or  plan,  to- 
gether with  any  amendments  thereof  or  supplements 
thereto,  and  such  return  shall  in  addition  contain  the 
following  information : 

(i)  The  name  and  address  of  the  corporation; 
(ii)  The  place  and  date  of  incorporation; 
(iii)   The  date  of  the  adoption  of  the  resolu- 
tion or  plan  and  the  dates  of  any  amendments 
thereof  or  supplements  thereto;  and 

(iv)  The  collection  district  in  which  the  last 
income  tax  return  of  the  corporation  was  filed 
and  the  taxable  year  covered  thereby. 

(2)  Returns  in  respect  of  amendments  or  supple- 
ments.— If  a  return  in  respect  of  any  resolution  or 
plan  for  or  in  respect  of  the  dissolution  of  a  corpora- 
tion or  the  liquidation  of  the  whole  or  any  part  of 
its  capital  stock  has  already  been  filed  pursuant  to  sec- 
tion 148  (d),  a  return  in  respect  of  any  amendment 
thereof  or  supplement  thereto  will  be  deemed  sufficient 
if  it  gives  the  date  such  prior  return  was  filed  and 
contains  a  duly  certified  copy  of  such  amendment  or 
supplement  and  all  other  information  required  by  this 
section  and  by  Form  966  which  was  not  "iven  in  such 
prior  return.  Tf  no  return  was  filed  relative  to  the 
resolution  or  ])lan  which  is  being  amended  or  supple- 
mented, the  return  relative  to  the  amendment  thereof 
or  supplement  thereto  shall  contain  a  duly  certified 
copy  of  the  resolution  or  i)lan  which  is  being  amended 
or  supplemented,  together  with  all  anicndnients  there- 
of and  supplements  thereto,  and  all  other  information 
required  by  this  section  and  by  Form  966. 
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As  a  Matter  of  Intention  and  as  a  Matter  of  Law, 
the  1939  and  1940  Distributions  of  the  St.  Clair 
Estate  Company  Were  Partial  Distributions  in 
Complete  Liquidation  of  the  Corporation. 

(a)  As  a  matter  of  lazv  such  distributions  zvere  liqui- 
dating distributions.  From  and  after  the  time  that  the 
Superior  Court  assumed  jurisdiction  in  the  supervisory 
Hquidation  and  winding  up  proceeding  all  distributions 
made  pursuant  to  its  orders  were  partial  distributions  in 
complete  liquidation  for  under  Section  403  of  the  Civil 
Code  (see  Appx.  of  App.  Op.  Br.)  the  Court's  jurisdic- 
tion was  limited  to  settling  claims,  determining  the  relative 
rights  of  the  shareholders  and,  "(12)  the  making  of  an 
order,  upon  the  allowance  or  settlement  of  the  final  ac- 
counts of  the  directors,  that  the  corporation  has  been  duly 
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wound  up  and  is  dissolved.  Upon  the  making  of  such 
order,  the  corporate  existence  shall  cease  except  for  ])ur- 
poses  of  further  winding  up  if  needed."  "(  13)  Any  and 
all  other  matters  concerning  the  winding  up  of  the  af- 
fairs of  the  corporation." 

As    Judge    Disney    said    in    his    dissenting    opinion    in 
St.  Clair  Estate  Co.  v.  Commissioner,  9  T.  C.  392  at  417: 

"When  we  consider  the  fact  that  the  Superior  Court 
had,  on  April  20,  1939.  ordered  that  the  petitioner's 
affairs  be  wound  up  under  the  supervision  of  the 
court,  and  that  no  distribution  of  assets  or  property 
(other  than  in  the  ordinary  course  of  business)  be 
made  except  by  order  of  court,  and  consider  the 
charges  made  by  Cora  as  basis  for  the  suit  filed,  it 
seems  apparent  that  the  superior  court,  in  approving 
the  stipulations  of  the  counsel  in  the  cases  that  the 
distributions  be  made,  was  clearly,  in  the  order  made 
on  December  26,  1939,  to  distribute  'in  amounts  up 
to  the  net  earnings'  for  1939,  merely  setting  a  limit 
on  amount,  and  not  in  fact  designating  the  distribu- 
tions as  out  of  1939  income.  The  company  in  fact 
had  no  $23,000  to  distribute  out  of  1939  earnings, 
having  to  borrow  $10,000  to  make  the  distribution. 
The  superior  court  may  be  presumed  to  have  known 
that  a  distribution,  in  the  liquidation  it  was  super- 
vising, was  no  ordinary  dividend,  Hellmich  v.  Hell- 
man,  276  U.  S.  233,  that  distributions  are  to  be  re- 
garded as  in  payment  in  exchange  for  the  capital 
stock,  and  that,  after  the  initiation  of  dissolution  and 
liquidation,  the  entire  corporate  assets  became  a  fund 
for  payment  of  creditors  and  stockholders.  Tliere- 
fore,  at  least  as  to  the  distribution  in  1939  and  the 
$4,000  distribution  'from  income  on  hand'  in  Octo- 
ber 1940,  there  is  no  room  tdr  finding  or  for  reason- 
able  inference    that    the   court    limited   a   di\idend   to 


one  derived  from  current  earning-s;  and,  considering 
the  position  of  the  court  in  the  Hquidation  matter,  I 
think  that  the  other  three  orders  should  also  be  con- 
sidered as  merely  designating  or  limiting  the  amounts 
of  payment  to  the  amount  of  1940  earnings,  rather 
than  as  designating  the  distributions  as  in  fact  made 
out  of  1940  earnings,  so  as  to  enable  the  petitioner 
to  rely  on  the  orders  as  proof  of  that  fact.  The 
court  had  on  December  22,  1938,  restrained  payment 
of  dividends  until  an  accounting  should  be  had.  Such 
accounting  was  not  filed  until  January  30,  1941. 
Though  the  orders  allowing  distribution,  above  re- 
ferred to,  were  modifications  of  the  general  restrain- 
ing order,  I  think  they  were  permission  to  make 
mere  advancements  in  the  process  of  liquidation,  and 
subject  to  final  accounting,  and  they  do  not  demon- 
strate distributions  of  income  of  a  particular  year. 
Stockholders  in  a  dissolved  corporation  have  no  rights 
except  after  all  debts  have  been  satisfied  and  their 
remedy  is  then  in  equity.  Fletcher  Cyclopedia  of 
Corporations,  vol.  16,  Sec.  8224.  The  administration 
of  the  corporation  by  the  superior  court  was  con- 
sonant with  such  general  law." 

In  so  writing  Judge  Disney  was  spelling  out  the  fed- 
eral income  tax  effect  of  compliance  with  the  state  law, 
a  matter  which  the  respondent  asserts  was  assumed  ar- 
guendo by  the  majority  of  the  court  and  concerning  which 
we  shall  have  more  to  say  later.  The  point  is,  however, 
that  nowhere  in  Respondent's  Brief  has  he  met  or  under- 
taken to  meet  this  point. 


(b)  As  a  matter  of  iiitcntioii  the  distributions  of  the 
St.  Clair  Estate  Company  here  in  issue  zvere  partial  dis- 
tribittious  in  eomplete  liquidation.  Respondent  asserts 
that  it  was  the  intention  of  the  manag-ement  of  the  St. 
Clair  Estate  Company  to  pay  ordinary  dividends  (Resp. 
Br.  p.  19).  In  support  of  this  he  points  to  the  court 
orders  directing  that  distributions  be  made  from  "earn- 
ings" or  "income"  of  the  year,  that  the  distributions  were 
relative  to  total  capitalization  small  in  amounts,  that  the 
corporation's  capitalization  was  not  reduced  on  its  books, 
that  it  did  not  sell  its  assets,  and  that  no  form  966  was 
filed  pursuant  to  Section  148,  I.  R.  C.  (Br.  pp.  16,  17,  22). 

As  for  earmarking  the  source  of  distributions,  we  have 
pointed  out  that  the  sources  were  in  fact  exceeded  and 
may  for  that  reason,  if  no  other,  be  disregarded  (App. 
Br.  pp.  28,  29).  But  putting  a  name  on  a  distribution 
or  designating  the  source  thereof  will  not  make  the  dif- 
ference between  an  ordinary  dividend  and  a  liquidating 
distribution.  {Hellmich  v.  Hcllman,  276  U.  S.  2Z2i\ 
Tooth  V.  Commissioner  (C.  C.  A.  8th,  1932),  58  F.  2d 
576;  Canal-Commereial  Trust  &  Savings  Bank  z'.  Com- 
missioner (C.  C.  A.  5th,  1933),  63  F.  2d  019;  Rheinstrom 
V.  Conner  (C.  C.  A.  6th,  1942),  125  F.  2d  790;  Gossett 
V.  Commissioner  (C.  C.  A.  4th,  1932),  59  F.  2d  365: 
Rollestone  Corp.,  38  B.  T.  A.  1093.)  In  the  Gossett 
case  the  court  said  in  applicable  part    (p.   367): 

"Certainly  at  the  time  of  the  payment  of  the  divi- 
dend in  question  the  corporation  was  not  a  going 
concern,    in    the   legal   sense,    as    its   dissolution    was 
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already  under  way.  It  makes  no  difference  what 
the  directors  called  it  when  the  dividend  was  de- 
clared, nor  does  the  fact  that  subsequent  dividends 
were  termed  'liquidating'  dividends  when  this  par- 
ticular dividend  was  not  so  termed  after  its  char- 
acter. The  question  of  whether  it  was  a  'partial 
liquidating  dividend'  is  to  be  determined,  not  from 
what  it  was  called,  but  by  the  facts  as  shown  by  the 
record.  The  record  shows  that  it  was  a  very  un- 
usual dividend,  and  entirely  outside  of  the  due  course 
of  the  business  of  the  corporation." 

With  respect  to  the  size  of  the  distributions,  that  made 
in  1939  [$47,000.00,  R.  60]  was  approximately  10%  of 
the  corporation's  indicated  net  worth  [$476,147.18,  R. 
78]  and  that  made  in  1940  [$26,000.00,  R.  61]  was  ap- 
proximately 5%  of  the  corporation's  net  worth.  How 
many  corporations  conducting  business  "as  usual"  dis- 
tribute 15%  of  their  net  worth  in  two  years?  The  evi- 
dentiary statement  and  the  inference  drawn  by  respon- 
dent  are   both   wrong. 

The  fact  that  the  corporation's  capitalization  was  not 
reduced  by  book  entries  and  that  no  certificates  were  called 
for  cancellation  is  equally  unimportant.  {Holmhy  Cor- 
poration, 28  B.  T.  A.  1092,  afiirmed  83  F.  2d  548  (C.  C. 
A.  9th);  Gossett  v.  Cominissiouer  (C.  C.  A.  4th,  1932), 
59  F.  2d  365;  Tooth  v.  Commissioner  (C.  C.  A.  8th, 
1932),  58  F.  2d  576;  Bacharack,  29  B.  T.  A.  282;  Rolle- 
stone  Corp.,  38  B.  T.  A.  1093.)  The  equivalent  of  that 
was  done  as  we  pointed  out  in  our  brief  at  page  28  when 
the    Superior    Court    admonished    that    any    distributions 


made  pursuant  to  Court  Order  should  be  "charged  against 
said  stockholders  accounts"  and  "deducted  from  or  with- 
held from  any  moneys  or  property  hereafter  payable  to 
said  stockholders"   [R.  98,  99]. 

The  corporation  was  a  personal  holding  company.  It 
did  nothing  but  hold  investments  left  to  the  St.  Clair 
children  to  invest  and  reinvest  and  distribute  the  net 
revenue  therefrom  (Pet.  Br.  p.  8).  As  we  pointed  out 
(Br.  p.  17)  it  had  assets  and  no  liabilities  of  any  con- 
sequence and  it  ultimately  distributed  its  assets  in  kind. 
There  was  no  reason  for  the  corporation  to  sell  its  assets 
and  for  it  to  distribute  cash.  The  plan  of  complete  liqui- 
dation provided  for  distribution  in  kind  (Br.  pp.  16,  17) 
and  it  was  carried  out  to  the  letter.  After  the  plan  was 
adopted  the  corporation  never  thereafter  did  any  busi- 
ness. Its  activities  were  then  limited  under  court  super- 
vision to  preserving  the  assets  for  distribution  to  the 
stockholders. 

Finally  the  respondent  asserts  that  failure  of  the  cor- 
poration to  file  Treasury  Department  Form  966  pursuant 
to  Section  148,  I.  R.  C,  is  fatal.  That  section  requires 
corporations  making  distributions  in  complete  liquidation 
to  file  Form  966  so  advising  the  Commissioner  within 
thirty  (30)  days  of  adopting  the  plan  of  liquidation.  A 
search  of  appellant's  records  failed  to  uncover  a  copy  of 
such  a  return.  But  we  know  of  no  case  where  it  has  been 
held  that  failure  to  file  such  a  return  is  in  any  wise  fatal 
to  appellant's  case  and  respondent  has  cited  no  authority 
in  support  of  the  proposition  that   it   is.     The  return  is 
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merely  an  information  return  to  aid  in  collection  of  taxes 
due  by  shareholders.     (See  Mertens,  Par.  48.09.) 

As  far  as  intention  is  concerned,  the  management  of 
the  St.  Clair  Estate  Company  had  a  singular  and  twofold 
intention — singular  in  the  sense  that  they  wanted  to  do 
everything  required  of  them  by  law,  and  twofold  in  the 
sense  that  they  had  to  comply  with  both  the  state  and 
federal  laws.  They  were  under  Cora's  proximate  guns  to 
comply  in  the  accounting  and  liquidation  proceedings  with 
the  state  laws,  and  under  the  federal  government's  guns  to 
make  distributions  or  suffer  the  penalties  of  personal 
holding  company  surtaxes.  Their  problem  was  stated  and 
made  a  matter  of  record  in  the  minutes  of  the  meeting 
of  the  Board  of  Directors  held  December  27,  1939  [R. 
101-102]: 

"The  President  further  stated,  and  the  Board  of 
Directors  unanimously  agreed,  that  pursuant  to  pro- 
ceedings commenced  and  then  in  progress,  all  of  the 
assets  of  the  Corporation  would  have  been  com- 
pletely distributed  to  the  persons  entitled  to  thereto 
during  the  year  1938  and  the  Corporation  would 
have  been  completely  wound  up  and  dissolved  save  for 
the  filing  of  said  legal  proceedings  and  issuance  of 
said  restraining  order  and   injunction." 

But  we  submit  that  there  was  in  this  particular  no 
irreconcilable  inconsistency  in  the  duties  owed  the  two 
sovereigns.  The  management  intended  to  comply  with 
both — neither  to  the  exclusion  of  the  other — and  its  pri- 
mary intention  was  to  liquidate  and  dissolve. 


II. 

The  Tax  Court  Unanimously  Held  That  the  Distribu- 
tions of  the  St.  Clair  Estate  Company  Made  in 
1939  and  1940  Were  Partial  Distributions  in  Com- 
plete Liquidation. 

In  his  brief  respondent  asserts  that  appellant  misin- 
terprets the  Tax  Court's  holding  in  St.  Clair  Estate 
Company  v.  Commissioner,  9  T.  C.  392,  in  concluding 
that  the  Tax  Court  held  that  the  distributions  made  by 
the  corporation  in  1939  and  1940  were  partial  distri- 
butions in  complete  liquidation  (Resp.  Br.  p.  23).  Such 
is  not  the  case.  The  problem  before  the  court  in  that 
case  was  as  respondent  properly  states  (Resp.  Br.  p.  23) 
to  determine  whether  the  corporation  was  entitled  to  divi- 
dends paid  credits  for  1939  and  1940.  Of  course,  if 
the  distributions  were  ordinary  dividends  there  was  no 
question  but  that  the  corporation  was  entitled  to  the 
credits  necessary  and  no  deficiencies  would  have  been  the 
result  (see  Sec.  27,  I.  R.  C).  But  the  respondent  took 
the  position  that  the  credits  were  not  allowable  because 
the  distributions  were  partial  distributions  in  complete 
liquidation  not  taxable  as  ordinary  income  in  the  hands 
of  the  shareholders  and  therefore  no  credit  applied  be- 
cause no  portion  of  the  distributions  was  properly  charge- 
able to  capital  account  of   the  corporation. 

But  the  Court  did  not  dispose  of  the  matter  by  holding 
that  the  distributions  were  ordinary  dividends.  Rather 
it  cited  and  applied  "Section  27(g),  Distributions  in  Liqui- 
dation" and   "Section    115(c),   Distributions  in   Liquida- 
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tiou."  Nowhere  did  it  consider  or  discuss  the  question 
whether  the  distributions  quahfied  as  ordinary  dividends. 
Furthermore,  the  Hne  of  cleavage  between  the  majority 
opinion  and  the  minority  opinion  regarding  the  years  1939 
and  1940  was  with  respect  to  the  legal  consequence  fol- 
lowing upon  a  determination  that  the  distributions  were 
partial   distributions   in  complete   liquidation. 

If  there  is  room  for  any  further  doubt  about  this  point, 
it  should  be  dispelled  by  the  Court's  statement  at  page 
408  as  follows: 

''In  the  instant  case  we  are  of  the  opinion  that  the 
facts,  which  we  have  already  related  in  detail,  dis- 
close, beyond  reasonable  doubt,  that  the  distributions 
made  by  petitioner  in  1939  and  1940  zcere  properly 
chargeable  to  its  earnings  or  profits  to  the  extent  of 
its  stipulated  net  income  for  those  years.  It  is  only 
to  this  extent  that  petitioner  now  claims  dividends 
paid  credits  on  account  of  the  distributions  made  in 
1939  and  1940."     (Emphasis  supplied.) 

That  is  to  say  the  facts  required  the  application  of 
Sections  27 (g)  and  115(c)  both  of  which  apply  to  liqui- 
dating distributions. 
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III. 

The  Plan  of  Complete  Liquidation  and  the  Execution 
Thereof  Complied  With  the  Statutory  Require- 
ments. 

This  point  we  think  is  adequately  covered  in  our  Open- 
ing Brief  (Br.  pp.  20-22),  however,  the  respondent  cites 
two  cases  which  he  asserts  control  this  situation  and  are 
authority  against  appellant's  views.  The  first  thereof  is 
Burnside  Veneer  v.  Conunissioncr,  167  F.  2d  214,  218 
(C.  C.  A.  6th),  which  is  cited  for  the  proposition  that 
execution  of  the  plan  within  the  three-year  period  is  man- 
datory. Reference  to  that  case  discloses  that  it  involved 
the  tax  free  liquidation  by  a  parent  corporation  of  a  sub- 
sidiary corporation  under  Section  112(b)(6),  I.  R.  C. 
The  case  at  bar,  however,  involves  the  taxable  liquidation 
of  the  St.  Clair  Estate  Company  and  the  efifect  of  the 
distributions  under  Section  115(c),  I.  R.  C.  Without 
going  further  into  the  distinguishing  facts,  unduly  length- 
ening this  brief,  let  us  quote  from  the  Tax  Court's  de- 
cision in  George  G.  Mason,  3  T.  C.  1087,  1091-1092 
(Acq.   1944  C.  B.   19) : 

"It  is  apparent  that  the  time  requirements  as  to  com- 
plete liquidation  are  more  flexible  in  section  115(c) 
than  in  section  112(b)(6).  Under  the  former  sec- 
tion the  plan  of  hquidation  must  be  adopted  in  good 
faith  and  call  for  the  complete  transfer  of  the  prop- 
erty of  the  liquidating  cori)oration  within  three  years 
after  the  close  of  the  year  in  which  the  first  of  the 
series  of  distributions  is  made:  while  tlie  latter  sec- 
tion makes  no  requirement  as  to  the  good  faith  of 
the  plan,  but  has  a  definite  and  absolute  provision 
that  if  the  transfer  is  not  completed  within  three 
years  no  distribution  can  be  considered  as  a  distri- 
bution in  complete  liquidation.     This  material  differ- 
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ence  between  the  two  sections  of  the  same  act,  in 
both  1936  and  1938,  one  deaHng  in  general  with 
the  Hquidation  of  corporations  and  the  other  dealing 
with  the  Hquidation  of  subsidiary  corporations,  indi- 
cates that  Congress  deliberately  avoided  in  drafting 
section  115(c)  the  inflexible  time  requirement  appear- 
ing in  the  proviso  which  it  added  to  section 
112(b)(6)(D),  and  that  in  section  115(c)  the  legis- 
lative emphasis  was  placed  upon  the  good  faith  of 
the  plan  to  complete  the  liquidating  transfers  within 
three  years,  rather  than  on  the  actual  completition  of 
the  transfers  within  the  specific  time  limit.  Probably 
Congress  had  in  mind  that  unforeseeable  events  might 
delay  the  liquidation  of  a  corporation  other  than  a 
wholly  owned  subsidiary  corporation,  even  though 
when  the  liquidation  was  started  all  of  the  parties 
concerned  believed  in  good  faith  and  with  reason  that 
it  would  be  completed  as  planned  within  two  or  three 
years. 

"In  the  instant  case  a  plan  was  adopted  in  good 
faith  to  liquidate  the  Chesapeake  Corporation  within 
three  years  after  the  close  of  the  year  1938,  when  the 
first  distribution  was  made.  At  the  time  the  plan 
was  adopted  all  things  pointed  to  a  speedy  liquidation. 
Practically  all  of  the  assets  were  securities  and  cash, 
while  the  corporate  liabilities  were  negligible.  Then, 
over  a  year  after  the  adoption  of  the  plan,  respon- 
dent asserted  a  claim  against  the  corporation  in  an 
amount  almost  equal  to  the  value  of  all  its  assets. 
Until  this  claim  was  settled  liquidation  was  impos- 
sible. After  the  claim  was  settled  the  liquidation  was 
completed  within  six  months. 

"We  conclude  that  where,  as  in  the  instant  case, 
there  is  adopted  in  good  faith  a  plan  of  complete 
liquidation  calling  for  liquidating  transfers  to  be 
completed  within  the  periods  set  out  in  section  115(c), 
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and  an  unforeseen  event  occurs  after  the  adoption  of 
the  plan  which  makes  the  completion  of  the  liquidat- 
ing^ transfers  impossible  within  the  time  called  for 
by  the  plan,  there  is,  nevertheless,  a  compliance  with 
the  provisions  of  section  115(c)." 

The  respondent  also  cites  Hcyinan  v.  Coiiuiiissioiicr,  176 
F.  2d  389  (C.  C.  A.  2d).  In  that  case  the  question  was 
whether  the  receipt  of  distributions  made  by  a  corporation 
in  1938  and  1939  to  its  shareholders  were  ordinary  divi- 
dends or  liquidating  distributions.  The  corporation,  ?^Iid- 
eastern  Contracting  Corporation,  had  a  contract  with  the 
City  of  New  York  to  build  a  subway.  At  the  conclusion 
of  the  contract  it  had  a  claim  for  additional  work  and 
materials  furnished  which  was  ultimately  settled  in  1938 
and  1939  with  additional  payments  of  $66,290.59  and 
$620,000.00  for  those  respective  years.  The  corporation, 
in  1931,  adopted  a  plan  of  complete  hquidation  and  dis- 
solution and  filed  its  Certificate  of  Dissolution  in  1931. 
Thereafter,  it  continued,  pursuant  to  Section  42  of  the 
Delaware  General  Corporation  Law,  for  the  limited  pur- 
poses of  winding  up  its  afifairs.  By  a  contract  made  be- 
tween the  shareholders  and  the  corporation,  it  was  agreed 
that  upon  realization  of  the  claim,  distribution  of  the  pro- 
ceeds would  be  made  to  the  shareholders  as  "creditors." 
Tn  their  1938  and  1939  returns,  the  taxpayer-shareholder 
reported  the  proceeds  of  the  claim  as  capital  gain.  The 
Commissioner  asserted  deficiencies  and  imposed  penalties. 
The   Tax   Court   held   that    the   purported   assignment   of 
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1935  to  the  "creditors"  was  a  sham  and  amounted  merely 
to  "a  transparent  subterfuge  to  evade  taxation." 

It  also  held  that  the  proceeds  of  the  claim  distributed 
in  1938  and  1939  was  not  ])ursuant  to  any  plan  of  liquida- 
tion and  for  that  reason  did  not  qualify  as  distributions 
in  complete  liquidation.  The  Court  of  Appeals  affirmed 
the  Tax  Court's  decision.  The  full  text  of  the  applicable 
portion  of  the  Court's  opinion  is  as  follows: 

"We  need  not  stop  to  point  out  everything  which  is 
lacking  to  make  this  the  bona  fide  plan  of  distri- 
bution the  statute  requires  as  a  prerequisite  to  treat- 
ing distributions  in  installments  as  distributions  in 
complete  liquidation.  It  is  obvious  that  it  was  not 
intended  to  be  one  as  to  the  claim  for  it  was  a  step 
in  the  splitting  up  of  the  assets  following  the  at- 
tempt in  1935  to  assign  the  claim  in  such  a  way  that 
it  would  thereafter  be  no  part  of  the  assets  of  the 
corporation.  And  it  is  equally  obvious  that  it  did  not 
conform  to  the  requirements  of  the  statute.  It  came 
into  existence  many  years  after  the  corporation  was 
dissolved  and  after  some  distributions  in  partial  liqui- 
dation had  been  made.  It  zvas  in  reality  no  plan 
of  complete  liquidation  at  all  but  merely  an  agree- 
ment by  persons  zvho  had  control  of  the  remnants  of 
the  corporate  assets  concerning  the  zvay  they  should 
dispose  of  them.  And,  moreover,  there  was  no  such 
time  limit  as  the  statute  made  an  essential  part  of  a 
plan  of  complete  liquidation.  The  only  time  fixed 
for  distribution  was  that  it  should  be  after  all  the 
liabilities  of  the  company  were  paid  and  that  they 
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should  be  paid  as  soon  as  possible.  Thus  it  is  appa- 
rent that  substantial  compliance  with  the  statute  was 
lacking  and  that  the  Tax  Court  correctly  recognized 
that."      (Emphasis  supplied.) 

The  Court  will  observe  in  the  first  place  that  the  de- 
cisions cited  by  appellants  (Br.  pp.  20-21)  were  decisions 
of  the  Tax  Court.  We  call  attention  to  the  fact  that  in 
Heyman  v.  Commissioner,  supra,  the  Court  of  Appeals 
affirmed  the  Tax  Court's  decision  which  applied  the  same 
rule  as  the  cases  cited  by  appellants.  The  case  is  not 
applicable  in  the  first  place  because  in  the  case  at  bar  there 
was  a  plan  of  complete  liquidation  which  was  never 
changed  and  was  followed  to  the  letter.  Furthermore,  in 
the  case  at  bar  the  plan  was  to  distribute  the  assets  "forth- 
with" and  at  the  time  the  plan  was  adopted  the  corpora- 
tion's total  liabilities  amounted  to  only  $498.35  1  R.  7S]. 
Finally,  the  issue  is  one  of  fact.  The  Tax  Court  and  the 
Court  of  Appeals  rightly  held  that  under  all  the  peculiar 
circumstances  attendant  in  the  Heyman  case,  there  was 
no  bona  fide  plan  to  liquidate  within  three  years,  but  in 
the  case  at  bar  the  bona  fides  of  tlie  plan  adopted  i^rior 
to  the  issuance  of  any  injunction,  calling  for  a  distribu- 
tion "forthwith"  can  not  be  challenged  and  we  submit  that 
the  plan  meets  the  statutory  test. 


—15— 

IV. 

Section  115(g),  I.  R.  C,  Has  No  Application  to  the 
1939  and  1940  Distributions  of  the  St.  Clair  Es- 
tate Company. 

In  onr  opening-  brief  we  have  reviewed  at  length  the 
adoption  and  execution  of  the  plan  of  complete  liquida- 
tion of  the  St.  Clair  Estate  Company  (Br.  pp.  15-24). 
Suffice  it  to  say  for  this  purpose  that  there  is  no  justifi- 
cation whatsoever  for  any  inference  that  the  distributions 
here  involved  were  made  as  a  subterfuge  for  tax  evasion 
purposes  and  consequent!}'  Section  115(g)  has  no  appli- 
cation. 

When  that  section  was  enacted  in  the  1926  Act  the 
statement  of  the  Managers  on  the  part  of  the  House  de- 
clared in  applicable  part  (Conf.  Rep.  356,  69th  Cong.,  1st 
Session,  p.  30)  : 

*' Amendment  No.  1 :  It  has  been  contended  that 
under  existing  law  a  corporation,  especially  one  which 
has  only  a  few  stockholders,  might  without  resorting 
to  the  device  of  a  stock  dividend  be  able  to  make  a 
distribution  to  its  stockholders  which  would  have  the 
same  effect  as  a  taxable  dividend.  For  example, 
assume  that  two  men  hold  practically  all  the  stock 
of  a  corporation,  for  which  each  had  paid  $50,000 
in  cash,  and  the  corporation  had  accumulated  a  sur- 
plus of  $50,000  above  its  cash  capital.  It  is  claimed 
that  under  existing  law  the  corporation  could  buy 
from  the  stockholders  for  cash  one-half  of  the  stock 
held  by  them  and  cancel  it  without  making  the  stock- 
holders subject  to  any  tax,  yet  this  action  in  all  es- 
sentials   would    be    the    equivalent    of    a   distribution 
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through  cash  dividends  of  the  earned  siirphis.  Sec- 
tion 201(g)  of  the  House  bill  rewrites  the  provision 
of  the  existing  law  to  make  clear  that  such  a  trans- 
action as  above  indicated  is  taxable.  Obz'iously  this 
subdivision  docs  not  apply  in  cases  of  a  complete 
liquidation  of  all  the  stock  of  the  corporation,  or  to 
one  of  a  series  of  distributions  in  a  complete  liqui- 
dation which  is  bona  fide  carried  out.  This  amend- 
ment provides  that  in  the  case  of  the  cancellation  or 
redemption  of  stock  not  issued  as  a  stock  dividend 
this  subdivision  shall  apply  only  if  the  cancellation  or 
redemption  is  made  after  January  1,  1926;  and  the 
House  recedes."      (Emphasis   supplied.) 

Commenting  on  the  application  of  this  section  Mertens 

Law  of  Federal  Income  Taxation  states  (Vol.   1.  p.  633. 

Sec.  9.121): 

"The  provision  relating  to  distributions  equivalent 
to  a  dividend  was  intended  to  prevent  circumvention 
of  the  surtax  through  employment  of  the  forms  of 
partial  liquidation.  The  courts  and  the  Board  have 
accordingly  held  that,  although  the  provision  relating 
to  distributions  essentially  equivalent  to  a  dividend 
is  on  its  face  open  to  the  interpretation  of  being  ap- 
plicable to  any  distribution  in  cancellation  or  redemp- 
tion of  stock  where  earnings  or  profits  exist,  it  is 
nevertheless  to  be  construed  in  tlic  light  of  its  history 
as  aimed  at  tax  avoidance  and  accordingly  limited  in 
its  applicability  to  those  situations  where  the  circum- 
stances justify  the  conclusion  that  a  purpose  existed 
to  distribute  earnings  or  profits  in  the  guise  of  a 
partial   liquidation." 

Without  laboring  this  brief  further,  we  respectfully 
submit  that  the  stipulated  facts  oiYer  no  justification  for 
an  inference  that  there  was  a  purpose  to  evade  taxes  in 
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making  the  distributions  of  1939  and  1940.  The  decision 
of  the  trial  court  is  clearly  erroneous  and  should  be  re- 
versed with  a  direction  to  enter  judgments  for  the  appel- 
lants as  prayed. 

Respectfully  submitted, 

Thomas  R.  Dempsey, 
Wellman  p.  Thayer, 
Arthur  H.  Deibert, 
William  L.  Kumler, 
H.  Benjamin  Thompson, 

Attorneys  for  Appellants. 
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In  the  United  States  District  Coui't  for  the  North- 
ern District  of  California,  Southern  Division 

No.  28049-H 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

Plaintiff, 
vs. 

CALIFORNIA  MOTOR  TRANSPORT  CO.,  LTD., 
a  Corporation;  CALIFORNIA  MOTOR  EX- 
PRESS, LTD.,  a  Corporation;  VALLEY  AND 
COAST  TRANSIT  COMPANY,  a  Corpora- 
tion; COAST  LINE  EXPRESS,  a  Corpora- 
tion; SUNSET  TRANSFER  COMPANY,  a 
Corporation;  RED  LINE  TRANSFER  COM- 
PANY, a  Co-partnership;  JAINIES  C.  COUGH- 
LIN,  WILLIAM  COUGHLIN,  JOSEPH 
COUGHLIN,  WARREN  COUGHLIN  and 
ROSE  MARTIN,  Co-partners,  d.b.a.  RED 
LINE  TRANSFER  COMPANY;  JAMES 
COUGHLIN,  d.b.a  RED  LINE  TRANSFER 
COMPANY;  BLACK  COMPANY,  a  Corpora- 
tion; WHITE  COMPANY,  a  Co-partnership; 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 

COMPLAINT 

(Insurance  Premiiuns) 

Plaintiff  complains   of   defendants   and   each   of 
them : 
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I. 

At  all  times  herein  mentioned,  plaintiff  was  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York  and 
licensed  to  transact  and  transacting  a  general  cas- 
ualty insurance  business  in  California. 

II. 

At  all  times  herein  mentioned  defendants  Cali- 
fornia Motor  Transport  Co.,  Ltd.,  California  Motor 
Express,  Ltd.,  Valley  and  Coast  Transit  Company, 
Coast  Line  Express,  and  Sunset  Transfer  Company 
were  corporations,  and  each  of  them  was  a  corpo- 
ration, organized  and  existing  under  and  by  virtue 
of  the  laws  of  California  and  engaged  in  the  business 
of  a  highway  carrier  in  California. 

III. 

At  all  times  herein  mentioned  defendants  James 
C.  Coughlin,  William  Coughlin,  Joseph  Coughlin, 
Warren  Coughlin  and  Rose  Martin  were  citizens 
and  residents  of  California  and  co-partners  doing 
business  under  the  fictitious  name  and  style  of  Red 
Line  Transfer  Company  as  the  sole  owners  of  said 
business. 

IV. 

At  all  times  herein  mentioned  defendant  James 
C.  Coughlin,  a  citizen  and  resident  of  California, 
was  doing  business  under  the  fictitious  name  and 
style  of  Red  Line  Transfer  Company  as  the  sole 
owner  of  said  business,  in  San  Francisco,  California. 
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V. 

The  names  of  defendants  Black  Company,  a  cor- 
poration, White  Company,  a  co-partnership,  First 
Doe,  Second  Doe  and  Third  Doe  are  fictitious  names, 
and  plaintiff  prays  that  at  such  times  as  the  true 
names  of  such  defendants  so  named  are  ascertained, 
l)laintiff  will  have  leave  of  court  to  amend  this  com- 
plaint to  insert  the  true  names  of  said  defendants. 

VI. 

The  matter  in  (controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00). 

VII. 

On  or  about  September  1,  1946,  at  the  request  of 
defendants,  and  each  of  them,  in  San  Francisco, 
California,  plaintiff  made,  executed  and  issued  to 
defendants  its  written  contract  of  primary  casualty 
insurance  known  as  "Comprehensive  General — 
Automobile,"  policy  No.  SPL  20968,  which  said 
policy  was  filed  with  the  Railroad  Commission  of 
California,  Transportation  Department,  Truck  and 
Sta.s^e  Division,  wherein  and  whereby  plaintiff  in- 
sured defendants,  and  each  of  them,  for  one  year 
against  bodily  injuries,  with  limits  of  liability  of 
$10,000  each  person  and  $20,000  each  accident,  and 
])roperty  damage,  with  limits  of  liability  of  $5,000 
each  accident,  as  arising  out  of  the  ownership,  main- 
tenance and  use  of  certain  automobiles  and  trucks 
by  defendants,  and  each  of  them,  in  their  business, 
at  the  premium  rate  of  $2.00  ])er  $100.00  of  gross 
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earnings  of  each  of  said  defendants  during  the 
policy  period,  said  gross  earnings  being  subject  to 
final  audit  by  plaintiif  at  said  rate  at  the  end  of 
said  policy  period. 

VIII. 

Thereafter  plaintiff  delivered  said  policy  to  Harry 
R.  Cantlen,  the  agent  of  defendants  and  each  of 
them,  following  which  defendants  reported  claims 
and  lawsuits  under  said  policy  to  plaintiff  and, 
jjursuant  to  voluntary  audit  each  month  of  the 
defendants,  defendants  remitted  monthly  premimn 
payments  to  plaintiff,  said  payments  being  subject 
to  final  audit  by  plaintiff  at  said  rate  at  the  end  of 
said  policy  period  as  aforesaid. 

IX. 

On  or  about  December  19, 1946,  plaintiff,  pursuant 
to  the  terms  of  said  policy,  caused  a  written  notice 
of  cancellation  of  said  policy  to  be  mailed  to  de- 
fendants, and  each  of  them,  at  the  address  shown 
on  said  policy,  stating  that  said  cancellation  was 
effective  more  than  five  days  thereafter,  to-wit,  on 
January  21,  1947. 

Pursuant  to  law  and  on  or  about  said  December 
20,  1946,  plaintiff  notified  said  Railroad  Commission 
of  said  notice  of  cancellation  to  defendants  and  each 
of  them.  On  January  21,  1947,  said  policj^  was  can- 
celled in  accordance  with  said  notices  and  each  of 
them. 
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X. 

Prior  to  said  cancellation,  and  in  accordance  with 
said  voluntary  monthly  audits  made  by  defendants, 
and  each  of  them,  defendants  paid  to  plaintiff  the 
total  sum  of  $9,131.13. 

Subsequent  to  said  cancellation  and  as  soon  as 
possible  thereafter,  plaintiff  caused  the  total  earned 
premium  of  said  policy  for  the  period  from  Sep- 
tember 1,  1946,  to  January  21,  1947,  to  be  computed 
by  final  audit  at  said  rate  of  $2.00  per  $100  of  gross 
earnings  of  defendants,  said  premium  so  computed 
being  in  the  simi  of  $15,081.64,  leaving  an  unpaid 
balance  of  said  total  earned  premium  in  the  sum 
of  $5,950.51  due  plaintiff  from  defendants. 

XI. 

On  October  27,  1947,  plaintiff  made  demand  on 
defendants  for  said  unpaid  balance  and  no  part  of 
said  unpaid  balance  of  said  total  earned  premiums 
due  plaintiff  has  been  paid  by  defendants,  there 
being  now  due,  owing  and  unpaid  to  plaintiff  from 
defendants  the  sum  of  $5,950.51,  together  with  in- 
terest at  the  rate  of  7%  per  annum  \'Yom  ()ctotl)er 
27,  1947. 

For  a  second,  separate  and  distinct  cause  of  action, 
"|)lnintiff  com]ilains  of  d(>fendants,  and  eacli  of  them: 

I. 

Plaintiff  refers  to  Paragraphs  I  to  VI,  inclusive, 
or  tlie  first  cause  of  action  and  l>y  this  r(*fVrence 
inc(tr))()rates  said  paragraphs  and  eacli  and   all   of 
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the  allegations  thereof  in  this,  the  second  cause  of 
action,  with  like  force  and  effect  as  though  the  same 
were  fully  set  forth  herein. 

II. 

On  or  about  September  1,  1946,  at  the  request  of 
defendants,  and  each  of  them,  at  San  Francisco, 
California,  plaintiff  made,  executed  and  issued  to 
defendants  its  written  contract  of  casualty  insur- 
ance known  as  "Comprehensive  General — Automo- 
bile," policy  No.  SPL  20950,  which  said  policy  was 
issued  solely  as  excess  insurance  over  the  primary 
insurance  provided  for  in  "Comprehensive  General 
—Automobile,"  policy  No.  SPL  20968  issued  by 
plaintiffs  to  defendants,  and  each  of  them,  as  alleged 
in  Paragraph  VII  in  the  first  cause  of  action. 

By  said  policy  of  excess  insurance  plaintiff  in- 
sured defendants,  and  each  of  them,  for  one  year 
against  bodily  injury,  with  limits  of  liability  of 
$100,000  each  person  and  $300,000  each  accident,  and 
property  damage,  with  limits  of  liability  of  $5,000 
each  accident,  as  arising  out  of  the  ownership,  main- 
tenance and  use  of  said  automobiles  and  trucks  by 
defendants,  and  each  of  them,  in  their  business,  all 
in  excess  of  said  primary  coverage  and  at  the  pre- 
mium rate  of  |.20  per  $100  of  gross  earnings  of  each 
said  defendants  during  the  policy  period,  said  gross 
earnings  being  subject  to  final  audit  by  plaintiff  at 
said  rate  at  the  end  of  said  policy  period. 
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III. 

Thereafter  plaintiff  delivered  said  policy  to  Harry 
R.  Cantlen,  the  agent  of  defendants,  and  each  of 
them,  following  which  defendants  rei)orted  claims 
and  lawsnits  under  said  jiolicy  to  ]ilaintiff. 

IV. 

On  or  about  December  19,  1946,  plaintiff,  pursuant 
to  the  terms  of  said  policy,  caused  a  written  notice 
of  cancellation  of  said  jiolicy  to  be  mailed  to  de- 
fendants, and  each  of  them,  at  the  address  shown 
on  said  policy,  stating  that  said  cancellation  was 
effective  more  than  five  days  thereafter,  to-wit,  on 
January  21,  1947,  at  which  time  said  policy  was 
cancelled  in  accordance  with  said  notices  and  each 
of  them. 

V. 

Subsequent  to  said  cancellation,  and  as  soon  as 
possible  thereafter,  plaintiff  caused  the  total  earned 
premium  of  said  policy  for  the  period  of  September 
1,  1946,  to  January  21,  1947,  to  be  computed  by  final 
audit  at  said  rate  of  $.20  per  $100.00  of  gross  earn- 
ings of  defendants,  said  premiums  so  comj)uted 
being  the  sum  of  $1,891.48  due  ])laintiff  from  de- 
fendants. 

VI. 

On  October  27,  1947,  ])laintiff  made  demand  on 
defendants  for  said  unpaid  premiums,  and  no  part 
of  said  unpaid  premiums  due  ])laintiff  has  been 
])nid    by    (h'fcndants,   there    b(>iim-   now    due,    owing 
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and  unpaid  to  plaintiff  from  defendants  the  sum  of 
$1,891.48,  together  with  interest  at  the  rate  of  7% 
l)er  aninnn  from  October  27,  1947. 

Wherefore,  plaintiff  prays  that  judgment  be  en- 
tered against  defendants  in  the  suni  of  $7,841.99, 
together  with  interest  at  the  rate  of  7%  per  annum 
from  October  27,  1947,  until  paid,  and  costs  and 
such  other  and  further  relief  as  is  meet  and  proper 
in  the  premises. 

/s/  DAN  HADSELL, 

/s/  JOE  G.  SWEET, 

/s/  EVERETT  A.  INGALLS, 
HADSELL,  SWEET  & 
INGALLS, 

/s/  SYDNEY  P.  MURMAN, 

Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  May  5,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  TO  BRING  IN 
THIRD  PARTY  DEFENDANT 

Motion  having  been  made  to  defendants,  ex  parte 
and  before  the  service  of  their  answer,  before  the 
above  entitled  Court,  on  the  18th  day  of  June,  1948, 
and  good  cause  appearing  therefore. 

It  Is  Hereby  Ordered  that  said  motion  be,  and 
the  same  is  hereby  granted  and  leave  is  hereby 
granted  to  serve  upon  Bayly,  Martin  &  Fay,  Inc., 
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a  corporation,  summons  and  third  party  complaint, 
copies  of  which  are  annexed  to  the  within  Order. 
Done  in  open  Court  this  18th  day  of  June,  1948. 

/h/  DAL  M.  LEMMON, 

Judge  of  the  United  States 
District  Court. 

[Endorsed]:  Filed  Jime  18,  1948. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,   Southei-n  Division 

No.  28049-H 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

Plaintiff, 
vs. 

CALIFORNIA  MOTOR  TRANSPORT  CO.,  LTD., 
a  Corporation,  et  al.. 

Defendants  and  Third  Party  Plaintiffs, 

vs. 

BAYLY,  MARTIN  &  FAY,  INC.,  a  Corporation, 

Third  Party  Defendant. 

[Title  of  District  Court  and  Cause.] 

THIRD  PARTY  COMPLAINT 

Defendants  above  named,  as  Third  Party  Plain- 
tiffs com])lain  of  Bayly,  Martin  &  Fay,  Inc.,  a  cor- 


vs.  The  Fidelity  and  Casualty  Co.  11 

poration,  Third  Party  Defendant  and  for  cause  of 
action  allege  as  follows: 

I. 

That  at  all  times  herein  mentioned  The  Fidelity 
and  Casualty  Com])any  of  New  York,  was  and  is  a 
corporation  and  existing-  under  and  by  virtue  of 
the  laws  of  New  York  and  licensed  to  transact  and 
transacting  a  general  casualty  insurance  business  in 
California. 

II. 

At  all  times  herein  mentioned  defendants  and 
third  party  plaintiffs,  California  Motor  Transport 
Co.,  Ltd.,  California  Motor  Express,  Ltd.,  Valley 
and  Coast  Transit  Company,  Coast  Line  Express, 
and  Sunset  Transfer  Company  were  and  are  cor- 
porations, and  each  of  them  was  and  is  a  corpora- 
tion, organized  and  existing  under  and  by  virtue  of 
the  laws  of  California  and  engaged  in  the  business 
of  a  highway  carrier  in  California. 

III. 

At  all  times  herein  mentioned  defendants  and 
tliird  party  plaintiffs,  James  C.  Coughlin,  William 
Coughlin,  Joseph  Coughlin,  Warren  Coughlin  and 
Rose  Morton  were  and  are  citizens  and  residents 
of  California  and  co-partners  doing  business  under 
the  fictitious  name  and  style  of  Red  Line  Transfer 
Company  as  the  sole  owners  of  said  business. 
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IV. 

At  all  times  herein  mentioned  defendant  and  third 
party  plaintiff,  James  C.  Coughlin,  a  citizen  and 
resident  of  California,  was  doing  business  under  the 
fictitious  name  and  style  of  Red  Line  Transfer  Com- 
pany as  the  sole  owner  of  said  business,  in  Los 
Angeles,  California. 

V. 

At  all  times  herein  mentioned  third  party  defend- 
ant, Bayly,  Martin  &  Fay,  Inc.,  was  and  is  a  corpo- 
ration, duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and 
having  license  to  act  and  acting  in  said  state  as  an 
insurance  broker. 

VL 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00). 

VII. 

That  at  all  times  herein  mentioned  third  ])arty 
defendant  Bayly,  Martin  &  Fay,  Inc.,  was  the  duly 
appointed  and  acting  and  was  acting  as  agent  and 
broker  for  the  placing  and  maintenance  of  casualty 
insurance  for  and  on  behalf  of  third  party  plaintiffs. 

VIII. 

That  there  was  in  existence  and  in  effect  between 
third  party  plaintiffs  and  The  Fidelity  and  Casualty 
Comi)any  of  New  York  a  certain  written  contract 
niul    p()li(\v    of  cnsunlty    insiiraTKH'   niinibored    ST^li 
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1457  between  the  approximate  dates  September  1, 
1945,  to  September  1,  1946;  that  said  policy  was 
obtained  by  third  party  defendant  as  agent  for  third 
party  plaintiffs;  that  said  policy  of  insurance  pro- 
vided for  the  payment  by  third  party  plaintiffs  to 
said  The  Fidelity  and  Casualty  Company  of  New 
York  of  a  premium  rate  of  1.223%  of  and  upon  the 
gross  earnings  of  third  party  plaintiffs;  that  third 
party  plaintiffs  regularly  reported  their  gross  earn- 
ings and  remitted  payment  of  said  premiums  to 
third  party  defendant,  and  the  third  party  defend- 
ant acted  and  assumed  to  act  as  the  agent  of  third 
party  plaintiffs  in  all  matters  pertaining  to  said 
insurance;  that  prior  to  the  expiration  of  the  said 
polic}^  and  prior  to  the  1st  day  of  September,  1946, 
the  third  party  defendant  took  up  with  third  party 
plaintiffs  the  matter  of  issuance  by  The  Fidelity 
and  Casualty  Company  of  New  York  to  third  party 
plaintiffs  of  a  new  type  of  policy  designated  as  a 
retrospective  plan  of  insurance  in  place  and  stead 
of  their  existing  insurance. 

That  prior  to  the  1st  day  of  September,  1946,  and 
on  or  about  the  27th  day  of  August,  1946,  third  party 
defendant  delivered  and  forwarded  to  third  party 
plaintiffs  a  certain  contract  of  binder;  that  in  con- 
nection therewith  third  party  defendant  represented 
to  third  party  plaintiffs  that,  pending  the  negotia- 
tions ui)on  the  new  plan  of  insurance  above  men- 
tioned, the  third  party  plaintiffs  would  continue  to 
be  covered  by  insurance  provided  by  The  Fidelity 
and  Casualty  Company  of  New  York  under  and  by 
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virtue  of  the  aforementioned  binder  contract  upon 
the  same  terms  as  were  provided  for  in  the  afore- 
mentioned policy,  SPL  1457,  and  particularly  at  the 
same  premium  rate  of  1.223%  of  the  gross  earnings 
of  third  party  plaintiffs;  that  said  representations 
were  made  to  third  party  plaintiffs  by  third  party 
defendant  with  the  intent  to  induce  third  party 
plaintiffs  to  rely  thereon  and  to  induce  them  to 
continue  forwarding  to  the  Fidelity  and  Casualty 
Company  of  New  York  via  third  })arty  defendant 
premiums  based  upon  the  premium  rate  1.223%  of 
third  party  plaintiffs'  gross  earnings. 

IX. 

That  third  party  plaintiffs  did  in  fact  rely  upon 
the  representations  so  made  by  third  party  defend- 
ant and  did,  during  the  aforementioned  negotiations 
continue  to  forward  monthly  to  The  Fidelity  and 
Casualty  Company  of  New  York  via  third  party 
defendant  its  gross  earnings'  reports,  estimated  i)re' 
miums,  and  premium  payments  all  of  the  foregoing 
based  upon  the  premium  rate  of  1.223%  of  third 
party  ])laintiffs'  gross  earnings;  that  tlie  representa- 
tions made  by  the  third  ])arty  defendant  to  third 
])arty  ])laintiffs  were  false  and  untrue;  that  third 
party  defendant  knew  at  tlie  time  it  made  such 
representations  that  such  representations  were  in 
fact  false  and  untrue;  that  on  or  a])out  the  1st  day 
of  September,  1946,  third  ])arty  defendant  had  re- 
ceived from  The  Fidelity  and  Casualty  Comj^any 
of  New  York  two  certain  ])olicies  of  casualty  insur- 
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ance  between  The  Fidelity  and  Casualty  Company 
of  New  York  as  insurer  and  third  party  j^laintiffs 
as  the  insured,  which  said  policies  were  nmnbered 
SPL  20950  and  20968;  that  said  policies  contained 
provision  for  an  increased  premium  rate  of  2.20% 
of  third  party  plaintiffs'  gross  earnings;  that  said 
third  party  defendant  liad  accepted  and  had  not 
rejected  the  said  policies  from  the  said  The  Fidelity 
and  Casualty  Company  of  New  York  at  the  time 
that  the  said  third  party  defendant  was  acting  as 
the  agent  and  broker  of  third  party  plaintiffs. 

X. 

That  said  The  Fidelity  and  Casualty  Company  of 
New^  York  now  claims  from  third  party  plaintiffs 
the  sum  of  $7,841.99  together  with  interest  at  the 
rate  of  7%  from  and  after  October  27,  1947,  as 
premimns  due  under  said  policies  SPL  20950  and 
20968;  that  said  claim  is  the  basis  of  the  action 
herein  filed  and  entitled  The  Fidelity  and  Casualty 
Company  of  New  York,  Plaintiff,  vs.  California 
Motor  Transport  Company,  Ltd.,  a  corporation, 
et  al.,  defendants,  No.  28049-H;  that  any  liability 
of  third  party  plaintiffs  under  this  claim  is  the 
result  of  and  was  caused  by  the  misrepresentations 
of  third  party  defendant  as  aforesaid. 

As  for  a  second,  separate  and  distinct  cause  of 
action  third  party  plaintiffs  allege: 


That  third  party  plaintiffs  incorporate  herein  by 
reference  and  make  a  part  hereof  as  though  fully 


16  Calif.  Motor  Transport  Co.,  etc. 

set  forth  liorein  paragraphs  I  to  VIII,  inclusive, 
and  paragraph  X  of  the  first  cause  of  action  in  this 
third  party  complaint. 

II. 

That  the  representation  and  suggestions  so  made 
by  third  party  defendant  to  third  party  plaintiffs 
were  false  and  untrue;  that  third  party  defendant 
in  making  such  representations  and  suggestions  had 
no  reasonable  ground  for  believing  them  to  be  true ; 
that  on  or  about  the  1st  day  of  September,  1946, 
third  party  defendant  had  received  from  The  Fidel- 
ity and  Casualty  Company  of  New  York  two  certain 
policies  of  casualty  insurance  between  The  Fidelity 
and  Casualty  Company  of  New  York  as  insurer  and 
third  party  plaintiffs  as  the  insured,  which  said 
policies  were  numbered  SPL  20950  and  20968:  that 
said  policies  contained  provision  for  an  increased 
premium  rate  of  2.207c  of  third  ])arty  ]ilaintiffs' 
gross  earnings;  that  said  third  party  defendant  had 
accepted  and  had  not  rejected  the  said  policies  from 
the  said  Fidelity  and  Casualty  Company  of  New 
York  at  the  time  that  the  said  third  party  defendant 
was  acting  as  the  agent  and  broker  of  third  i)arty 
plaintiffs;  that  third  party  phiintiffs  relied  u])on  the 
r('])r('sentations  and  suggestions  so  madv  In-  tliird 
])arty  defendant  and  continued  to  forward  to  third 
])arty  defendant  ])reniinms  based  u]H)ii  the  premium 
rate  of  1.2287^  of  their  gross  earnings. 

As  and  for  a  third,  sei^arate  and  distinct  cause  of 
action  tliird  ])arty  ]daintiffs  nlleire: 
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I. 

Third  party  plaintiffs  refer  to  paragraphs  I  to 
VIII,  inclusive,  and  paragraph  X,  of  the  first  cause 
of  action  in  this  third  party  complaint  and  incor- 
porate said  paragraphs  by  reference  as  though  fully 
set  forth  herein,  except  that  third  party  plaintiffs 
do  not  incorporate  by  reference  and  do  not  make 
a  part  herein  the  allegations  contained  in  paragraph 
VIII  of  said  first  cause  of  action  commencing  with 
the  word  *'that"  on  line  9,  page  4,  of  this  third  party 
complaint  and  extending  to  and  including  the  word 
"earnings"  on  line  14,  page  4,  of  this  third  party 
complaint. 

II. 

That  on  or  about  the  1st  day  of  September,  1948, 
third  party  defendant  had  received  from  The  Fidel- 
ity and  Casualty  Company  of  New  York  two  certain 
policies  of  casualty  insurance  between  The  Fidelity 
and  Casualty  Company  of  New  York  as  insurer  and 
third  party  plaintiffs  as  the  insured,  which  said 
policies  were  numbered  SPL  20950  and  20968;  that 
said  policies  contained  provision  for  an  increased 
premium  rate  of  2.20%  of  third  party  plaintiffs' 
gross  earnings ;  that  said  third  party  defendant  had 
accepted  and  had  not  rejected  the  said  policies  from 
the  said  The  Fidelity  and  Casualty  Company  of 
New  York  at  the  time  that  the  said  third  party 
defendant  was  acting  as  the  agent  and  broker  of 
third  party  plaintiffs;  that  it  was  the  duty  of  said 
third  party  defendant  as  agent  and  broker  of  third 
])arty  ])laintiffs  to  notify  third  party  i^laintiffs  of 
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the  receipt  and  acceptance  by  third  party  defendant 
of  the  said  policies  SPL  20950  and  20968,  to  dis- 
close to  third  party  plaintiffs  as  the  princi|)als  of 
third  party  plaintiffs  the  fact  of  such  receipt  and 
acceptance  and  particularly  to  notify  said  third 
party  plaintiffs  that  said  policies  contained  pro- 
visions for  increased  premium  rates  as  specified 
hereinbefore  and  to  disclose  said  material  fact  to 
third  party  plaintiffs  as  the  principals  of  third  party 
defendant;  that  third  party  defendant  concealed 
from  and  failed  to  notify  third  party  plaintiffs  of 
the  receipt  of  said  policies  and  of  the  increased 
premium  rate  contained  therein  and  failed  to  dis- 
close said  facts  to  third  party  plaintiffs  with  intent 
to  induce  third  party  plaintiffs  to  believe  that  they 
continued  to  be  protected  and  covered  by  insurance 
provided  by  the  Fidelity  and  Casualty  Company  of 
New  York  by  the  same  premiums  as  were  provided 
for  in  the  policy  above  mentioned  SPL  1457  and 
particularly  at  the  premium  rate  1.223%  of  the  gross 
earnings  of  third  party  plaintiffs  and  with  intent 
to  induce  them  to  continue  to  forward  to  The  Fidel- 
ity and  Casualty  Company  of  New  York  insurance 
premiums  based  upon  the  rate  of  1.223%  of  third 
party  plaintiffs  gross  earnings;  that  as  the  result 
of  the  failure  of  third  party  defendant  to  disclose 
said  facts  and  to  notify  said  third  ])arty  plaintiffs 
of  said  facts,  third  i)arty  plaintiffs  have  become 
liable  to  the  said  The  Fidelity  and  Casualty  Com- 
])any  of  New  York  in  the  smn  of  $7,841.99  together 
with  interest  at  the  rate  of  7%  from  and  after 
October  27,  1947,  as  prcniiunis  due  nndci"  said  ])oli- 
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cies  SPL  20950  and  20968  according  to  the  allega- 
tions in  plaintiff's  complaint. 

As  and  for  a  fourth,  separate  and  distinct  cause 
of  action  third  party  plaintiffs  allege  as  follows: 


Third  party  plaintiffs  refer  to  paragraphs  I  to 
VIII,  inclusive,  of  the  first  cause  of  action  in  this 
third  party  complaint  and  incorporate  the  same  by 
reference  as  though  fully  set  forth  herein,  except 
that  third  party  plaintiffs  do  not  incorporate  herein 
by  reference  the  allegations  in  paragraph  VIII  of 
said  first  cause  of  action  commencing  with  the  word 
"that"  on  line  1  of  page  4  and  extending  to  and 
including  the  word  "earnings"  on  line  14  of  said 
page  4  of  this  third  party  complaint. 

II. 

That  on  or  about  the  1st  day  of  September,  1946, 
third  i^arty  defendant  had  received  from  The  Fidel- 
ity and  Casualty  Company  of  New  York  two  certain 
policies  of  casualty  insurance  between  The  Fidelity 
and  Casualty  Company  of  New  York  as  insurer  and 
third  party  plaintiffs  as  the  insured,  which  said 
policies  were  numbered  SPL  20950  and  20968 ;  that 
said  policies  contained  provision  for  an  increased 
premium  rate  of  2.20%  of  third  party  plaintiffs' 
gross  earnings ;  that  said  third  party  defendant  had 
accepted  and  had  not  rejected  the  said  policies  from 
the  said  The  Fidelity  and  Casualty  Comjjany  of  New 
York  at  the  time  that  the  said  third  party  defendant 
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was  acting  as  tlie  agent  and  broker  of  third  party 
plaintiffs;  that  third  party  defendant  carelessly  and 
negligently  failed,  neglected  and  omitted  to  notify 
third  party  plaintiffs  of  its  receipt  or  its  acceptance 
of  policies  SPL  20950  and  20968,  and  retained  same 
in  its  possession  until  August  7,  1947. 

III. 

That  The  Fidelity  and  Casualty  Company  of  New 
York  has  asserted  a  claim  against  third  party  plain- 
tiffs in  the  sum  of  $7,841.99  for  premiums  under 
said  policies;  that  said  claim  is  the  basis  of  plain- 
tiff's complaint  herein;  that  any  liability  of  third 
party  plaintiffs  to  said  The  Fidelity  and  Casualty 
Company  of  New  York  has  been  and  is  the  proxi- 
mate result  of  the  negligence  and  carelessness  of 
said  third  party  defendant. 

Wherefore  third  party  plaintiffs  pray  that  if  it 
be  adjudged  that  third  party  plaintiffs  are  liable  to 
the  said  The  Fidelity  and  Casualty  Company  of  New 
York  in  said  sum  of  $7,841.99  together  with  interest, 
as  aforesaid  or  in  au}^  other  sum,  that  third  party 
plaintiffs  be  awarded  judgment  herein  against  third 
I)arty  defendant  in  the  same  sum,  together  with  their 
costs  of  suit  and  such  other  relief  as  the  Court  may 
deem  proper. 

/s/  NORMAN  A.  EISNER, 

/s/  SAIMUEL  W.  AVICKLOW, 

Attorneys  for  defendants  and 
third  party  plaintiffs. 

[Endorsed]:  Filed  June  18,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  come  defendants  California  Motor  Transport 
Co.,  Ltd.,  a  corporation,  California  Motor  Express, 
Ltd.,  a  corporation,  Valley  and  Coast  Transit  Com- 
pany, a  corporation.  Coast  Line  Express,  a  corpo- 
ration. Sunset  Transfer  Company,  a  corporation. 
Red  Line  Transfer  Company,  a  co-partnership, 
James  C.  Cougblin,  William  Couglilin,  Joseph 
Coughlin,  Warren  Couglilin  and  Rose  Martin,  co- 
partners d.  b.  a.  Red  Line  Transfer  Company, 
James  Coughlin  d.  b.  a.  Red  Line  Transfer  Com- 
13any,  and  answering  plaintiff's  complaint  on  file 
herein  admit,  deny  and  allege  as  follows: 

I. 

Answering  i^aragraph  TV  of  the  first  cause  of 
action  of  plaintiff's  complaint  defendants  deny  gen- 
erally and  specifically,  each  and  all  of  the  allegations 
therein  contained. 

II. 

Answering  paragraph  VII  of  the  first  cause  of 
action  of  plaintiff's  complaint  defendants  deny  gen- 
erally and  specifically,  all  and  singular  the  allega- 
tions therein  contained. 

III. 

Answering  paragraph  VIII  of  the  first  cause  of 
action  of  plaintiff's  complaint  the  defendants  aver 
that  thev  have  no  information  or  belief  upon  the 


22  Calif.  Motor  Transport  Co.,  etc. 

subject  sufficient  to  enable  them  to  answer  the  alle- 
gation that  ])laintiff  delivered  the  policy  referred 
to  to  Harry  R.  Cantlen  and  basing  their  denial  upon 
that  ground,  defendants  deny  generally  and  spe- 
cifically said  allegation;  defendants  deny  generally 
and  specifically  all  other  allegations  in  said  para- 
graph VIII. 

IV. 

Answering  the  allegations  in  paragraph  IX  of  the 
first  cause  of  action  of  plaintiff's  complaint  defend- 
ants aver  tliat  they  have  no  information  or  belief 
sufficient  to  enable  them  to  answer  the  allegations 
contained  in  said  paragraph  commencing  with  the 
word  "])ursiuint"  on  line  8  page  4  to  and  including 
the  word  "them"  on  line  10  page  4,  and  basing  their 
denial  on  that  ground  defendants  deny  generally  and 
specifically,  all  and  singular  the  allegations  con- 
tained therein. 

Defendants  deny  generally  and  specifically  the 
allegation  coimnencing  with  the  word  "on"  in  line 
10  page  4  of  plaintiff's  complaint,  extending  to  and 
including  the  word  "them"  on  line  12  of  page  4. 

V. 

Answering  paragraph  X  of  ])laintiff"s  first  cause 
of  action  defendants  admit  the  ])ayment  of  $9,131.13 
to  plaintiff',  but  in  this  comiection  defendants  allege 
that  said  payment  was  not  made  under  or  pursuant 
to  the  ])olicies  referred  to  in  said  com})laint. 

Defendants  avei-  that  they  have  no  information 
or  belief  sufficient  to  enable  them  to  answer  the  alle- 
uations  cominciiciiiu  with  the  woi'd  "subsequent"  on 


vs.  The  Fidelity  and  Casualty  Co.  23 

line  17  of  page  4  of  plaintiff's  complaint,  and  ex- 
tending to  and  including  the  figure  "$15,081.64,"  on 
line  22  of  said  page  4,  and  basing  their  denial  on 
that  ground  defendants  deny  generally  and  spe- 
cifically, all  and  singular  the  allegations  contained 
therein. 

Defendants  deny  generally  and  specifically  the 
averments  or  words  in  said  paragraph  X  commenc- 
ing with  the  word  "leaving"  on  line  22  of  page  4  to 
and  including  the  word  "defendants"  on  lines  23 
and  24  of  said  page  4. 

VI. 

Except  that  defendants  admit  a  demand  by  plain- 
tiff for  payment  of  $5,950.51  and  a  refusal  by  de- 
fendants to  pay  plaintiffs  the  said  sum,  defendants 
deny  generally  and  specifically,  each  and  all  of  the 
allegations  contained  in  paragraph  XI  of  plaintiff's 
first  cause  of  action,  and  in  this  connection  defend- 
ants deny  that  there  is  a  balance  due,  owing  and 
unpaid  to  plaintiff  from  defendants  in  the  sum  of 
$5,950.51,  together  with  interest  as  alleged,  or  any 
lesser  sum,  or  any  sum  at  all. 

As  a  further  separate,  and  affirmative  defense  to 
l)laintift''s  first  cause  of  action  defendants  allege  as 
follows : 

I. 

That  there  was  in  existence  and  in  effect  between 
the  parties  plaintiff  and  defendants  a  written  con- 
tract and  policy  of  casualty  insurance  numbered 
SPL  1457,  between  the  approximate  dates  of  Sep- 
tember 1,  1945,  and  September  1,  1946;  that  said 
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policy  of  insurance  provided  for  the  pa}aiient  by  de- 
fendants to  plaintiff  of  a  premium  rate  of  1.223% 
upon  the  gross  earnings  of  defendants;  that  pur- 
suant to  said  policy,  and  monthly,  and  as  soon  as 
the  gross  earnings  for  each  month  were  ascertained, 
defendants  remitted  to  i)laintiff  a  report  of  the 
gross  earnings  for  each  month  together  with  an  esti- 
mate of  the  premium  based  upon  the  foregoing 
premium  rate  1.223%. 

IL 

That  i)rior  to  the  apjxu'cnt  ex]nration  date  of 
said  policy,  to  wit,  on  or  about  September  1,  1946, 
defendants  received  from  their  agent  a  binder  con- 
tract and  were  informed  that  the  provisions  in 
policy  SPL  1457  with  })articular  respect  to  the 
aforementioned  premium  rate  would  continue  in 
effect  pending  negotiations  between  defendants' 
agent  and  plaintiff  as  to  the  renewal  of  said  policy 
and  as  to  the  adoption  by  defendants  of  a  retro- 
spective plan  of  insurance. 

III. 

That  between  the  period  of  September  1,  194(), 
and  January  21,  1947,  defendants  continued  to  for- 
ward to  plaintiff  their  rei)orts  of  gross  earnings  and 
estimated  premiums  based  upon  the  aforementioned 
I)remium  rate  of  1.223%;  of  gross  earnings; 

That  said  reports  and  checks  for  ])i-emiunis  tiled 
therewith  clearly  indicated  thereon  that  the  esti- 
mated premiums  wei-e  based  upon  the  aforemen- 
tioned   in-cmiuni   ri\\i^:  that   pinintiff  accepted   snch 
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reports  and  the  checks  in  payment  of  premiums  and 
entirely  failed  and  neglected  to  advise  defendants 
that  it  considered  or  contended  that  any  new  policy 
or  premium  rate  was  in  effect  during  such  period 
of  September  1,  1946,  to  January  21,  1947 ;  that  de- 
fendants continued  to  remit  the  said  reports  and 
2)remiums  in  reliance  upon  the  said  acceptance  of 
said  premium  checks  by  plaintiff  as  well  as  upon 
the  information  of  their  agent  as  aforesaid;  that 
defendants  at  no  time  consented  or  agreed  to  any 
alteration  of  premium  rates;  that  the  first  knowl- 
edge had  by  defendants  of  any  claim  by  plaintiff 
for  increased  premiums  was  had  in  the  month  of 
August,  1947;  that  had  defendants  been  advised  by 
})laintiff  at  any  time  during  the  period  of  Septem- 
ber 1,  1946,  to  January  21,  1947,  that  the  premium 
rate  used  by  defendants  in  estimating  the  premiums 
due  to  plaintiff  was  deemed  and  considered  by  plain- 
tiff to  be  incorrect  and  inadequate  under  the  terms 
of  the  policies  SPL  20950  and  20968  said  defend- 
ants would  have  immediately  denied  their  liability 
for  such  premiums  or  any  liability  mider  said  last 
mentioned  policies;  that  the  action  of  plaintiff  in 
accepting  the  reports  and  premiiuns  forwarded  by 
defendants,  clearly  indicating,  as  aforesaid,  the  es- 
timation of  said  premiums  on  the  basis  of  the 
premium  rates  provided  for  in  policy  SPL  1457, 
led  and  induced  defendants  to  believe  that  they  con- 
tinued to  be  protected  under  the  terms  of  said  policy 
SPL  1457  and  to  be  liable  for  premiums  at  the  rate 
provided  for  in  said  policy  SPL  1457  during  the 
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penod  of  the  negotiations  alleged  in  paragraph  II 
above;  that  the  action  of  jjlaintiff  has  estopped 
plaintiff  from  asserting  at  this  time  that  any  new 
premimn  rate  or  any  i)remium  rate  other  than  that 
provided  in  policy  No.  SPL  1457  was  in  effect  and 
binding  upon  defendants  during  the  period  Septem- 
ber 1,  1946  to  January  21,  1947. 

iinswering  the  Second  Cause  of  Action  in  Plaintiff's 
Complaint  These  Answering  Defendants  Admit, 
Deny  and  Allege  as  Follows: 


Answering  paragraph  IV  of  the  first  cause  of 
action  of  plaintiff's  complaint,  so  far  as  said  i)ara- 
graph  is  incorporated  by  reference  into  and  made  a 
part  of  i)aragraph  I  of  plaintiff's  second  cause  of 
action,  these  answering  defendants  deny  generally 
and  specifically,  each  and  all  of  the  allegations 
therein  contained,  except  that  defendants  aver  that 
defendant  James  C.  Coughlin  was  and  is  doing 
business  under  the  name  of  Red  Line  Transfer 
Company,  in  Los  Angeles,  California. 

II. 

Answering  paragraph  II  of  the  second  cause  of 
action  in  ])laintiff 's  complaint  these  defendants  deny 
generally  and  specifically,  all  and  singular  the  alle- 
gations therein  contained. 

III. 

Answering  llic  allegation  contained  in  pai-agra])!! 


vs.  The  Fidelity  and  Casualty  Co.  27 

III  of  plaintiff's  second  cause  of  action  commencing 
with  the  word  "thereafter"  on  line  3  page  6  of 
Ijlaintiif 's  complaint  and  extending  to  and  including 
the  word  "Cantlen"  on  line  4,  page  6  of  plaintiff's 
complaint,  defendants  aver  that  they  have  no  infor- 
mation or  belief  upon  the  subject  sufficient  to  enable 
them  to  answer  the  said  allegation  and  basing  their 
denial  upon  that  ground  defendants  deny  generally 
and  specifically  the  said  allegation ;  defendants  deny 
generally  and  specifically,  each  and  all  of  the  other 
allegations  in  said  paragraph. 

IV. 

Defendants  deny  generally  and  si^ecifically  the 
allegation  commencing  with  the  word  "at"  on  line 
13  page  6  of  plaintiff*'s  complaint  to  and  including 
the  word  "them"  on  line  14  page  6  of  plaintiff' 's 
complaint. 

Y. 

Defendants  aver  that  they  have  no  information  or 
belief  sufficient  to  enable  them  to  answer  the  alle- 
gations in  paragraph  V  of  plaintiff's  second  cause  of 
action  commencing  with  the  word  "subsequent"  line 
16  page  6  of  plaintiff"s  complaint  to  and  including 
the  figure  "$1,891.48"  on  line  21  page  6  of  i^lain- 
tiff's  complaint  and  basing  their  denial  on  that 
ground  deny  generally  and  specifically,  all  and  sin- 
gular, the  allegations  therein  contained;  defendants 
deny  generally  and  specifically  the  words  contained 
in  said  paragraph  V  commencing  with  the  word 
"due"  on  line  21  page  6  and  extending  to  and  in- 
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cliidiiij^-  the  word  "defendants"  on  line  21  page  6 
of  plaintiff's  com])laint. 

VI. 

Except  that  defendants  admit  a  demand  upon 
tliem  for  the  payment  of  $1,891.48  and  a  refusal  by 
them  to  pay  to  i)laintitf  the  said  smu  defendants 
deny  generally  and  si)eeitically,  each  and  all  of  the 
allegations  contained  in  paragraph  VI  of  the  second 
cause  of  action  of  paintiff's  complaint. 

As  and  for  a  Further  Separate  and  Affirmative  De- 
fense to  Plaintiff's  Second  Cause  of  Action 
Defendants  Allege  as  Follows: 

I. 

These  answering  defendants  refer  to  paragraj)h 
I,  II  and  III  of  their  separate  and  affirmative  de- 
fense to  plaintiff's  first  cause  of  action  and  incorpo- 
rate the  same  by  reference  herein  as  though  fully 
set  forth  herein. 

Wherefore,  defendants  ])ray  that  they  have  judg- 
ment; that  plaintiff  take  nothing  by  its  complaint 
and  that  defendants  be  hence  dismissed  with  their 
costs  of  Court. 

/s/  NORMAN  A.  EISNER, 

/s/  SAMUEL  W.  WICKLOW, 
Attorneys  for  Defendants. 

Recei])t  of  Copy  Acknowledged. 
[Kiidorscd]:     Filed  .lime  22,  1948. 
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[Title  of  District  Court  and  Cause.] 
ANSWER  OF  THIRD  PARTY  DEFENDANT 

Comes  now  Bayly,  Martin  &  Fay,  Inc.  of  Califor- 
nia, a  corporation,  and  appearing  herein  as  Third 
Party  Defendant,  and  answering  (1)  the  Third 
Party  Complaint  herein  and  (2)  the  original  Com- 
plaint herein,  denies,  admits,  and  alleges  as  follows : 

Answer  to  First  Cause  of  Action  of 
Third  Party  Complaint 

I. 

Admits  the  allegations  of  Section  I  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein. 

II. 

Admits  the  allegations  of  Section  II  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein. 

III. 

Admits  the  allegations  of  Section  III  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein. 

IV. 

Admits  the  allegations  of  Section  IV  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein. 

V. 

Admits  the  allegation  of  Section  V  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein,  but  in  this  connection  this  answering  Third 
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Party  Defendant,  Bayly,  Martin  &  Fay,  Inc.,  of 
California,  appears  under  its  true  name,  the  last 
mentioned  one,  in  place  and  instead  of  the  name 
set  forth  in  said  Third  Party  Complaint,  to  wit, 
Bayly,  Martin  &  Fay,  Inc. 

YI. 

Admits  the  allegations  of  Section  VI  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint 
herein. 

VII. 

Admits  the  allegations  of  Section  \ll  of  the  first 
Cause  of  Action  of  the  Third  Party  Complaint,  and 
in  this  connection  Third  Party  Defendant  alleges 
that  "casualty  insurance,"  as  heroin  used,  includes 
Comprehensive,  Public  J^iability,  and  Property 
1  )amage  Insurance  for  and  on  behalf  of  Third  Party 
Plaintiffs. 

VIII. 

Answering  Section  VIII  of  the  First  Cause  of 
Action  of  the  Third  Party  Complaint,  Third  Party 
Defendant  admits  that  there  was  in  existence  and  in 
effect  between  Third  Party  Plaintiffs  and  the  Fidel- 
ity and  Casualty  Com]iany  of  New  York  (sometimes 
hereinafter  referred  to  as  "Fidelity")  a  certain 
written  contract  and  i)()lic-}  of  casualty  insurance 
numbered  SPL-1457  between  the  a])])roximate  dates 
of  Sei)tember  1,  1945,  to  September  1,  1946,  but  in 
this  coniicctioii  Tiiiid  Party  Defendant  alleges  that 
said  ])olicy  was  a  Comi)reli(Misive  S])ecial  Public 
Liability  Policy  including  Comprehensive,  Public 
Liability  and  Automobile  Pr()]KMty  Damage  Insur- 
aJiee:  admits  that  said  jxjlicy  was  obtained  by  Tliir<l 
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Party  Defendant  as  agent  for  Third  Party  Plain- 
tiff; admits  that  said  policy  of  insurance  provided 
for  the  payment  by  Third  Party  Plaintiff's  to  Fi- 
delity of  a  premium  rate  of  1.223%  of  and  upon 
the  gross  earnings  of  said  Third  Party  Plaintiffs; 
admits  that  Third  Party  Plaintiffs  regularly  re- 
ported their  gross  earnings  and  remitted  payment 
of  said  premium  to  Third  Party  Defendant,  and 
in  this  comiection  alleges  that  Third  Party  De- 
fendant received  said  premiums  in  its  fiduciary  ca- 
pacity, as  provided  by  law,  and  that  Third  Party 
Defendant,  acting  in  such  fiduciary  capacity  and 
in  no  other  capacity,  remitted  said  premiums  to 
Fidelity;  admits  that  the  Third  Party  Defendant 
acted  and  assumed  to  act  as  the  agent  of  Third 
Party  Plaintiffs  in  all  matters  pertaining  to 
said  insurance;  denies  that  prior  to  the  expiration 
of  the  said  policy  and  prior  to  the  1st  day  of  Sep- 
tember, 1946,  or  at  any  time,  the  Third  Party  De- 
fendant took  up  with  Third  Party  Plaintiffs  the 
matter  of  issuance  by  the  Fidelity  of  a  new  type 
of  policy  designated  as  a  Retrospective  Plan  of 
Insurance,  in  place  and  instead  of  their  existing 
insurance  and  in  this  connection  alleges  that  Third 
Party  Defendant  had  for  many  years,  to  wit,  from 
1941  to  the  date  of  the  matter  set  forth  in  the  Third 
Party  Complaint,  acted  as  broker  and  agent  for 
Third  Party  Plaintiffs  in  procuring  and  placing 
for  Third  Party  Plaintiffs  the  necessary  insurance 
of  the  type  provided  for  in  said  policy  No.  SPL- 
1457 ;  alleges  that  a  policy  of  insurance  substantially 
the  same  as  said  policy  No.  SPL-1457  was  so  pro- 
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cured  for  Third  Party  Plaintiffs  covering-  tlio 
l)criods  from  September  1,  1941  to  September  1, 
1942,  from  September  1,  1942  to  September  1,  1943, 
from  September  1,  1943  to  September  1,  1944,  from 
Sei)tember  1,  1944  to  Sei^tember  1,  1945,  from  Sep- 
tember 1,  1945  to  September  1,  1946,  and  from  Se])- 
tember  1,  1946  until  said  policy  was  cancelled;  al- 
leges that  as  each  and  every  one  of  said  last 
mentioned  policies  neared  its  termination  date, 
Third  Party  Defendant,  acting  for  and  on  behalf  of 
Third  Party  Plaintiffs,  and  at  their  instiaictions, 
entered  into  negotiations  with  the  insurance  carrier, 
to  wit,  the  Fidelity  and  Casualty  Company  of  New 
York,  concerning  the  premium  to  be  i)aid  by  Third 
Party  Plaintiffs  for  the  next  ensuing  year,  but  that 
in  each  and  eveiy  year  as  aforesaid  the  type  of  in- 
surance and  the  provisions  of  the  insurance  policies, 
other  than  the  premium,  were  substantially  the  same 
as  the  provisions  of  said  policy  No.  SPJ.-1457,  but 
that  in  each  case  and  for  each  year  the  amount  of 
the  ])remium  was  negotiated  anew  by  Third  Party 
Defendant  for  and  on  behalf  of  Third  Party  Plain- 
tiffs; alleges  that  ])rior  to  Sejitember  1,  1946  and 
])ri(>r  to  the  termination  of  the  policy  in  force  from 
Sei)tember  1,  1945  to  Se])tember  1,  1946,  Third 
l^arty  Defendant  (Mitcrcd  into  negotiations  for  and 
on  behalf  of  Third  l^irty  Plaintiff's  concerning  the 
j)remium  t(^  be  i)aid  In-  Third  Party  T*laintiffs  for 
the  next  ensuing  year,  to  wit,  from  S('|)t('inbrr  1, 
1946  to  September  1,  1947;  alleges  that  said  Fidelity 
made  the  following  iiro])osals  to  Third  Party  De- 
fendant,   which    said    i)ro]->osnls    said    'Hiii-d    I*art>- 
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Defendants  duly  and  timely  reported  to  Third 
Party  Plaintiffs,  to  wit,  that  the  same  type  of  policy 
would  be  issued  as  had  been  issued  in  previous  years, 
that  the  rate  should  be  2.20%  of  and  upon  the  gross 
earnings  of  Third  Party  Plaintiffs,  and  that  in  addi- 
tion thereto  Third  Party  Plaintiffs  should  sign 
a  collateral  agreement  with  the  insurance  company, 
entitled  a  Retrospective  Agreement,  which  said 
Retrospective  Agreement  provides  in  substance  that 
the  aforesaid  premium  should  be  modified  to  require 
])ayment  of  more  or  less  than  2.20%  at  the  end  of  the 
year  of  insurance  in  accordance  with  the  loss  experi- 
ence of  Third  Party  Plaintiffs,  which  said  Retro- 
spective Agreement  was  duly  delivered  by  Third 
Party  Defendant  to  Third  Party  Plaintiffs  and  is 
now  either  in  the  possession  of  Third  Party  Plain- 
tiffs or  in  the  possession  of  plaintiif  Fidelity  and 
Casualty  Company  of  New^  York ;  denies  that  prior 
to  the  1st  day  of  Sej^tember,  1946,  and  on  or  about 
the  27th  day  of  August,  1946,  or  at  any  time,  Third 
Party  Defendant  delivered  and  forwarded  to  Third 
Party  Plaintiffs  a  certain  Contract  of  Binder,  and 
in  this  connection  Third  Party  Defendant  alleges 
that  on  or  about  August  27,  1946,  the  said  Fidelity, 
at  the  request  of  Third  Party  Plaintiffs  and  Third 
Party  Defendant,  duly  issued  its  Contract  of  Binder, 
effective  for  a  sixty  day  period  from  September  1, 
1946,  and  delivered  the  same  to  Third  Party  De- 
fendant as  agent  of  Third  Party  Plaintiffs,  and 
thereupon  Third  Party  Defendant  delivered  the 
same  ito  its  principals,  the  Third  Party  Plaintiffs, 
and  said  binder  is  now  in  the  possession  of  Third 
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Party  Plaintiffs  and  its  contents  known  thereto; 
denies  that  in  connection  therewitli,  or  in  any  con- 
nection, Third  Pai-ty  Defendant  represented  to 
Third  Party  Plaintiffs,  or  to  any  one,  pending  the 
negotiations  upon  the  new  i)lan  of  insurance  above 
mentioned,  or  pending  any  negotiations,  or  at  all, 
that  the  Third  Party  Plaintiffs  would  continue  to  be 
covered  by  insurance  provided  by  the  Fidelity  under 
and  by  virtue  of  the  aforementioned  binder  contract 
upon  the  same  terms  as  w^re  provided  for  in  the 
aforementioned  ])olicy  No.  SPL-14r)7,  and  })articu- 
larly  at  the  same  premium  rate  of  1.223%  of  the 
gross  earnings  of  Third  Party  Plaintiffs,  and  in 
this  connection  Third  Party  Defendant  alleges  that 
at  all  times  herein  mentioned  Third  Party  Plaintiffs 
knew  that  it  was  necessary  for  Third  Party  Defend- 
ant to  negotiate  and  that  Third  Party  Defendant 
w^as  negotiating  for  a  premium  rate  for  the  ensuing 
year  and  fui-ther  knew  that  the  proi)osal  made  by 
Fidelity,  as  aforesaid,  was  for  a  higher  premium 
rate  than  for  the  preceding  year,  as  aforesaid,  and 
further  knew  that  the  sole  and  only  reason  that  the 
jjolicy  had  not  been  duly  issued  for  the  ensuing  year, 
to  wit,  September  1,  1946  to  September  1,  1947,  was 
the  proposal  and  demand  of  the  Fidelity  for  a  higlier 
rate  and  for  the  signing  of  the  said  Retrospective 
Agreement  by  Third  Party  Plaintiffs;  denies  that 
said  representations  or  any  representations  were 
made  to  Third  Party  Plaintiffs,  or  anyone,  by  Third 
Party  Defendant  with  the  intent  to  induce  Third 
Party  Plaintiffs  to  rely  thereon,  or  with  any  intent 
to  induce  them  to  continue  forwarding:  to  Fidelity 
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via  Third  Party  Defendant,  or  in  any  way,  pre- 
miums based  upon  the  premium  rate  of  1.223%,  or 
any  premium  rate,  of  the  Third  Party  Plaintiffs' 
gross  earnings  or  to  induce  them  at  all. 

IX. 

Denies  the  allegation  in  Section  IX  of  the  First 
Cause  of  Action  of  the  Third  Party  Complaint  that 
tlie  Third  Party  Plaintiffs  did  in  fact  rely  upon  the 
representations  so  made  by  Third  Party  Defendant, 
or  any  representations;  admits  that  Third  Party 
Plaintiffs  did  during  the  aforementioned  negotia- 
tions contiime  to  forward  monthly  to  Fidelity  via 
Third  Party  Defendant  its  gross  earning  reports, 
estimated  premiums,  and  premium  payments,  all  of 
the  foregoing  based  upon  the  premium  rate  of 
1.223%  of  Third  Party  Plaintiffs'  gross  earnings, 
but  in  this  connection  alleges  that  under  and  by 
virtue  of  the  provisions  of  said  i)olicy  No.  SPIi- 
1457,  which  said  ])olicy  is  now  in  the  possession  of 
Third  Party  Plaintiffs  and  its  contents  well  known 
to  them,  the  j^ayments  made  and  to  be  made  by 
Third  Party  Plaintiff's  to  Fidelity  were  subject 
to  subsequent  audit  by  Fidelity  to  insure  that  the 
entire  gross  earnings  of  Third  Party  Plaintiffs  had 
been  reported  to  said  last  mentioned  company  and 
the  proper  percentage  of  said  gross  earnings  duly 
paid  thereon  and  Third  Party  Defendant  was  not 
required  by  the  terms  of  its  agreement  with  Third 
Party  Plaintiffs  or  by  operation  of  law  to  do  any- 
thing other  than  to  transmit  said  money  so  turned 
over  to   Third  Partv  Defendant  bv  Third   Partv 


36  Calif.  Motor  Transport  Co.,  etc. 

Plaintitfs  to  Fidelity  without  any  audit  by  Third 
Party  Defendant;  denies  that  the  representations 
made  by  the  Third  Party  Defendant  to  the  Thii'd 
Party  Plaintiffs,  or  any  rej^resentations,  were  false 
and  untrue;  denies  that  Third  Party  Defendant 
knew  at  the  time  it  made  such  representations,  or 
at  any  time,  or  any  representation,  that  said  repre- 
sentations were  in  fact  false  and  untrue;  denies 
that  on  or  about  the  1st  day  of  Sej)tember,  194G, 
Third  Party  Defendant  had  received  from  Fidelity 
two  certain  policies  of  casualty  insurance  by  Fidel- 
ity and  Casualty  Company  of  New  York,  as  insurer, 
and  Third  Party  Plaintiffs,  as  the  insured,  which 
said  policies  were  numbered  SPL-20950  and  SPL- 
20968,  and  in  this  connection  alleges  that  Third 
Party  Defendant  received  said  policies  on  or  about 
the  1st  day  of  October,  1946,  and  in  this  connection 
alleges  that  the  receipt  thereof  and  the  contents 
thereof  by  Third  Party  Defendant  was  duly  and 
timely  reported  to  Third  Party  Plaintiffs  by  Third 
Party  Defendant;  admits  that  said  policies  contain 
provision  for  an  increased  premium  rate  of  2.20% 
of  Third  Party  Plaintiffs'  gross  earnings,  and  in  this 
connection  alleges  that  the  aforesaid  Retrospective 
Agreement  was  at  the  same  time  received  by  Third 
Party  Defendant  and  on  or  about  the  same  time 
delivered  to  Third  Party  Plaintiffs  as  aforesaid, 
and  Third  Party  Plaintiffs  at  all  times  herein  men- 
tioned knew  that  the  insurance  coverage  offered  and 
issued  by  Fidelity  for  the  year  in  question  would 
contain  and  contained  a  j)remimn  rate  higher  than 
the    prciiiium    i-ntc   of  Ww   ])receding  year,   to   wit. 
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2.20%  of  Third  Party  Plaintii^s'  gross  earnings, 
and  further  knew  that  said  Retrospective  Agree- 
ment affected  said  premium  rate  as  aforesaid;  ad- 
mits that  said  Third  Party  Defendant  had  accepted 
and  had  not  rejected  the  said  policies  from  Fidelity 
at  the  time  that  Third  Party  Defendant  was  acting 
as  the  agent  and  broker  of  Third  Party  Plaintiffs, 
and  in  this  comiection  alleges  that  at  all  times  herein 
mentioned  Third  Party  Defendant  had  acted  as  in- 
surance agent  and  broker  for  Third  Party  Plain- 
tiffs in  handling  of  all  Third  Party  Plaintiffs'  in- 
surance matters,  and  further  alleges  that  Third 
Party  Plaintiffs  well  knew  that  they  were  required 
by  law  to  have  their  operations  covered  by  insur- 
ance and  that  if  Third  Party  Defendant  had  not 
accepted  said  policies  as  aforesaid,  then  in  that 
event  Third  Party  Plaintiffs  would  have  been  with- 
out insurance  as  required  by  law^,  and  further  al- 
leges that  under  the  terms  of  the  agreement  and 
understanding  between  Third  Party  Defendant  and 
Third  Party  Plaintiffs,  it  was  the  duty  and  obliga- 
tion of  Third  Party  Defendant  to  see  to  it  that  Third 
Pai'ty  Plaintiffs  were  insured  as  aforesaid. 

X. 

Admits  all  of  the  allegations  of  Section  X  of  the 
First  Cause  of  Action  of  the  Third  Party  Complaint 
except  Third  Party  Defendant  denies  that  any  lia- 
bility of  Third  Party  Plaintiffs  under  this  claim  is 
the  result  of  and  was  caused  by  the  misrepresenta- 
tions of  Third  Party  Defendant  as  aforesaid,  or  any 
misrepresentations  of  Third  Party  Defendant  at  all. 
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Answer  to  Second  Cause  of  Action  of 
Third  Party  Complaint 

I. 

Third  Party  Defendant  incorporates  herein  by 
reference  and  makes  a  part  hereof  as  though  fully 
set  forth  herein  its  admissions,  denials  and  allega- 
tions set  forth  in  Paragra]ihs  I-VIII,  inclusive,  and 
Paragraph  X  of  Third  Party  Defendant's  herein- 
before set  forth  Answer  to  First  Cause  of  Action 
of  Third  Party  Complaint. 

II. 

Denies  the  allegation  in  Section  II  of  the  Second 
Cause  of  Action  of  the  'J'hird  Party  Complaint 
herein  that  the  representations  and  suggestions  so 
made  by  Third  Party  Defendant  to  Third  Party 
Plaintiffs,  or  au}^  rei)resentations  and  suggestions 
made  by  Third  Party  Defendant  to  Third  Party 
Plaintiff's,  or  any  representations  and  suggestions, 
were  false  and  untrue;  denies  that  Third  Party 
Defendant  in  making  such  representations  and  sug- 
gestions or  any  re])resentations  or  suggestions,  had 
no  reasoiuiblc  gvouiid  for  believing  them  to  hv  tnie; 
admits  that  on  or  about  the  1st  day  of  October, 
194(i,  Third  Party  Defendant  had  received  from 
Fidelity  two  said  policies  of  casualty  insurance  be- 
tween Fidelity,  as  insurer,  and  Third  Party  Plain- 
tiff's, as  the  insured,  which  said  ])olicies  were  muu- 
bered  SPL-2()950  and  SPL-20968,  and  in  this  con- 
nection alleges  that  the  receipt  thereof  and  the  con- 
tents thereoi'  l)v  'I'liird    I\-n-t\-    Defendant  was  dulv 
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and  timely  reported  to  Third  Party  Plaintiffs  by 
Third  Party  Defendant;  admits  that  said  policies 
contained  provisions  for  an  increased  premium  rate 
of  2.20%  of  Third  Party  Plaintiffs'  gross  earnings, 
and  in  this  connection  alleges  that  the  aforesaid 
Retrospective  Agreement  was  at  the  same  time  re- 
ceived by  Third  Party  Defendant  and  on  or  about 
the  same  time  delivered  to  Third  Party  Plaintiffs, 
as  aforesaid,  and  Third  Party  Plaintiffs  at  all 
times  herein  mentioned  knew  that  the  insurance  cov- 
erage offered  and  issued  by  Fidelity  for  the  year  in 
question  would  contain  and  contained  a  premium 
rate  higher  than  the  premium  rate  of  the  preced- 
ing year,  to  wit  2.20%  of  Third  Party  Plaintiffs' 
gross  earnings,  and  further  knew  that  said  Retro- 
spective Agreement  affected  said  premium  rate  as 
aforesaid;  admits  that  said  Third  Party  Defendant 
had  accepted  and  had  not  rejected  the  said  policies 
from  the  said  Fidelity  at  the  time  that  the  said 
Third  Party  Defendant  was  acting  as  the  agent 
and  broker  of  Third  Party  Plaintiffs,  and  in  this 
connection  alleges  that  at  all  times  herein  mentioned 
Third  Party  Defendant  had  acted  as  insurance  agent 
and  broker  for  Third  Party  Plaintiffs  in  handling 
of  all  Third  Party  Plaintiffs'  insurance  matters, 
and  further  alleges  that  Third  Party  Paintiffs  well 
knew  that  they  were  required  by  law  to  have  their 
operations  covered  by  insurance  and  that  if  Third 
Party  Defendant  had  not  accepted  said  policies  as 
aforesaid,  then  in  that  event  Third  Party  Plaintiffs 
would  have  been  without  insurance  as  required  i)y 
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law  and  further  alleges  that  under  the  terms  of  the 
agreement  and  understanding  hetween  Third  Party 
Defendant  and  Third  Party  Plaintiffs,  it  was  the 
duty  and  obligations  of  Third  Party  Defendant  to 
see  to  it  that  Third  Party  Plaintilfs  were  insured 
as  aforesaid ;  denies  that  Third  Party  Plaintiffs  re- 
lied u])()n  the  representations  and  suggestions  so 
made  by  Third  Party  Defendant,  or  any  representa- 
tions and  suggestions  so  made,  or  any  representa- 
tions and  suggestions,  and  continued  to  forward  to 
Third  Party  Plaintiffs  premiums  based  upon  the 
premium  rate  of  1.223%  or  any  ])remium  rate  of 
their  gross  earnings. 

Answer  to  Third  Cause  of  Action  of 
Third  Party  Complaint 

I. 

Third  l*arty  Defendant  reefers  to  Paragra])hs  1  to 
YIII,  inclusive,  and  Paragraph  X  of  its  Answer  to 
the  First  Cause  of  Action  of  Third  Party  Complaint 
herein  and  incorporates  its  admissions,  denials  and 
allegations  in  said  paragraphs  by  reference  as 
though  fully  set  forth  herein,  exce])t  that  Third 
Party  Defendant  does  not  incorporate  by  reference 
and  does  not  make  a  part  herein  the  admissions,  de- 
nials and  allegations  contained  in  its  answer  to  that 
])ortion  of  Paragra])h  VI IT  of  said  First  Cause  of 
Action  commencing  with  the  word  "that'*  on  line 
9,  page  4,  of  said  Thii'd  Pnity  Com])laint,  and  ex- 
tending to  and  inchiding  tli(^  word:  "(\'\rnings"  on 
line  14,  |>age  4,  of  s,-ii<l  Third  Pnity  Coiiiplnint. 
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II. 

Admits  the  allegation  in  Section  II  of  said  Third 
Cause  of  Action  of  the  Third  Party  Complaint 
herein  that  on  or  about  the  1st  day  of  October, 
1946,  Third  Party  Defendant  had  received  from 
Fidelity  two  certain  policies  of  casualty  insurance 
between  Fidelity,  as  insurer,  and  Third  Party  Plain- 
tiffs, as  the  insured,  which  said  policies  were  num- 
bered SPL-20950  and  SPL-20968,  and  in  this  con- 
nection alleges  that  the  receipt  thereof  and  the 
contents  thereof  by  Third  Party  Defendant  was 
duly  and  timely  reported  to  Third  Party  Plaintiffs 
by  Third  Party  Defendant ;  admits  that  said  policies 
contained  j)rovisions  for  increased  ^^I'emium  rate  of 
2.20%  of  the  Third  Party  Plaintiffs'  gross  earnings, 
and  in  this  connection  alleges  that  the  aforesaid  Re- 
trospective Agreement  was  at  the  same  time  received 
by  Third  Party  Defendant  and  on  or  about  the  same 
time  delivered  to  Third  Party  Plaintiffs  as  afore- 
said, and  Third  Party  Plaintiffs  at  all  times  herein 
mentioned  knew  that  the  insurance  coverage  offered 
and  issued  by  Fidelity  for  the  year  in  question 
would  contain  and  contained  a  premium  rate  higher 
than  the  premium  rate  of  the  jn-eceding  year,  to-wit. 
2.20%  of  Third  Party  Plaintiffs'  gross  earnings, 
and  further  knew  that  said  Retrosi)ective  Agree- 
ment affected  said  premium  rate  as  aforesaid;  ad- 
mits that  said  Third  Party  Defendant  had  accepted 
and  had  not  rejected  the  said  policies  from  the  said 
Fidelity  at  the  time  that  the  said  Third  Party  De- 
fendant was  acting  as  the  agent  and  broker  of  said 
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Third  Party  Plaintiffs,  and  in  this  connection  al- 
leges that  at  all  times  herein  mentioned  Third  Party 
Defendant  had  acted  as  insurance  agent  and  broker 
for  Third  Party  Plaintiffs  in  handling  of  all  Third 
Party   Plaintiffs'   insurance   matters,   and   further 
alleges  that  Third  Party  Plaintiffs  well  knew  that 
they  were  required  by  law  to  have  their  operations 
covered  by  insurance  and  that  if  Third  Party  De- 
fendant had  not  accepted  said  policies  as  aforesaid, 
then   in  that  event   Third   Party   Plaintiffs   would 
have  been  without  insurance  as  required  by  law,  and 
further  alleges  that  under  the  terms  of  the  agree- 
ment and  understanding  between  Third  Party  De- 
fendant and  Third  Party  Plaintiffs,  it  was  the  dut}^ 
and  obligation  of  Third  Party  Defendant  to  see  to 
it   that    Third    Party    Plaintiff's    were    insured    as 
aforesaid;  admits  that  it  was  the  duty  of  said  Third 
Party   Defendant   as   agent   and   broker   of   Third 
Party  Plaintiffs  to  notify  Third  Party  Plaintiffs  of 
the  receipt  and  acceptance  by  Third  Party  Defend- 
ant of  said  Policies  SPL-20950  and  SPL-20968  and 
to  disclose  to  Third  Party  Plaintiffs,  as  the  princi- 
pal of  Third  Party  Defendant,  the  fact  of  receipt 
and    acceptance    and    particulai'ly    to    notify    said 
Third  Party   Phiintiffs  that  said  policies  contaiii(>(l 
provisions  for  increased  premium  rates  as  specitied 
hereinbefore  and  to  disclose  said  material  fact  to 
Third  Party  Plaintiffs  as  the  principals  of  Third 
Party  Defendant,  and  in  this  connection  said  Third 
Party  Defendant  alleges  that   it   duly   and   timely 
performed  said  last  mentioned  duties  and  furthei- 
alleges   that  at   all    times    herein    mentioned  Third 
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Party  Plaintiffs  well  knew  that  the  only  reason 
that  the  policies  for  the  previous  year  had  not  been 
automatically  renewed  for  the  year  commencing 
September  1,  1946,  was  that  Fidelity  was  proposing 
and  demanding  an  increased  premium  rate  over  the 
previous  year  and  was  proposing  and  demanding  the 
signing  of  the  Retrospective  Agreement  and  further 
well  knew  that  any  and  all  insurance  coverage  nego- 
tiated by  Third  Party  Defendant  with  Fidelity, 
which  said  coverage  was  required  of  Third  Party 
Plaintiffs  b}"  law,  must  be  at  a  premium  rate  higher 
than  the  preceding  year  and  well  knew  said  premium 
rate,  to-wit,  2.20^,  of  Third  Party  Plaintiffs'  gross 
earnings;  denies  that  Third  Party  Defendant  con- 
cealed from  and  failed  to  notif}^  Third  Party  Plain- 
tiffs, or  anyone,  of  the  receipt  of  said  policies  and 
of  the  increased  premium  rate  or  any  premium  rate 
contained  therein,  and  failed  to  disclose  said  facts, 
or  any  facts,  to  Third  Party  Plaintiffs  with  intent 
to  induce  Third  Party  Plaintiffs  to  believe  that  they 
continued  to  be  protected  and  covered  by  insurance 
provided  by  Fidelity  by  the  same  premiums  as  were 
provided  for  in  the  policy  above  mentioned,  SPL- 
1457,  and  particularly  at  the  premium  rate  of 
1.223%  or  any  premium  rate  of  the  gross  earnings 
of  Third  Party  Plaintiff's,  or  with  any  intent,  and 
with  intent  to  induce  them  to  forward  to  Fidelity 
insurance  premiums  based  upon  the  rate  of  1.223% 
or  any  premium  rate  of  Third  Party  Plaintiffs' 
gross  earnings,  or  any  intent;  denies  that  as  the 
result  of  the  failure  of  Third  Party  Defendant  to 
disclose  said  facts,  or  any  fact,  oi-  to  notify  said 
Third  Party  Plaintiffs  of  said  facts,  or  any  facts, 
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Third  Party  Plaintiffs  have  become  liable  to  the 
Jb'idelity  and  Casualty  Company  of  New  York  in 
the  sum  of  $7,841.99  or  any  sum,  together  with 
interest  at  the  rate  of  seven  per  cent  from  and  after 
October  27,  1947,  as  premiums  due  under  said  Poli- 
cies SPL-120950  and  8PL-20968,  according  to  the 
allegations  in  Plaintiff's  Complaint. 

Answer  to  Fourth  Cause  of  Action  of 
Third  Party  Complaint 

I. 

Third  Party  Defendant  refers  to  Paragrajjh  1  to 
VIII,  inclusive,  of  its  Answ^er  to  the  First  Cause 
of  Action  of  Third  Party  Complaint  herein  and 
incorporates  its  admissions,  denials  and  allegations 
in  said  paragraphs  by  reference  as  though  fully  set 
forth  herein,  except  that  Third  Party  Defendant 
does  not  incorporate  by  reference  and  does  not 
make  a  part  hereof  the  admissions,  denials,  aud 
allegations  contained  in  its  answer  to  that  portion 
of  Paragraph  VIII  of  said  First  Cause  of  Action 
commencing  with  the  word  "that"  on  line  1,  page  4, 
of  said  Third  Party  Complaint,  and  extending  to 
and  including  the  word  "earuiugs"  on  line  14,  i)age 
4,  of  said  Third  Party  Complaint. 

II. 

Admits  the  allegations  of  Section  II  of  the 
Fourth  Cause  of  Action  of  the  Third  Party  Com- 
[)laint  herein  that  on  or  about  the  1st  day  of  October, 
1!)4(),    Third    Party    Defendant    liad    received    from 
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Fidelity  two  certain  policies  of  casualty  insurance 
between  Fidelity,  as  insurer,  and  Third  Party  Plain- 
tiffs, as  the  insured,  which  said  policies  were  num- 
bered SPL-20950  and  SPL-20968,  and  in  this  con- 
nection alleges  that  the  receipt  thereof  and  the  con- 
tents thereof  by  Third  Party  Defendant  was  duly 
and  timely  reported  to  Third  Party  Plaintiffs  by 
Third  Party  Defendant;  admits  that  said  policies 
contained  provisions  for  an  increased  premium  rate 
of  2.20%  of  Third  Party  Plaintiffs'  gross  earnings, 
and  in   this   connection  alleges   that  the   aforesaid 
Eetrospective  Agreement  was  at  the  same  time  re- 
ceived by  Third  Party  Defendant  and  on  or  about 
the  same  time  delivered  to  Third  Party  Plaintiffs 
as  aforesaid,  and  Third  Party  Plaintiffs  at  all  times 
herein  mentioned  knew  that  the  insurance  coverage 
offered  and  issued  by  Fidelity  for  the  year  in  ques- 
tion would  contain  and  contained  a  premium  rate 
higher  than  the  premium  rate  of  the  preceding  year, 
to-wit,  2.207c  of  Third  Party  Plaintiffs'  gross  earn- 
ings,   and   further   knew   that    said    Retrospective 
AgTeement  affected  said  premium  rate  as  aforesaid ; 
admits  that  said  Third  Party  Defendant  had  ac- 
cepted and  had  not  rejected  the  said  policies  from 
Fidelity  at  the  time  that  the  said  Third  Party  De- 
fendant was  acting  as  the  agent  and  broker  of  Third 
Party  Plaintiffs,  and  in  this  connection  alleges  that 
at  all  times  herein  mentioned  Third  Party  Defend- 
ant had  acted  as  insurance  agent  and  broker  for 
Third  Party   Plaintiffs   in  handling   of  all   Third 
Party   Plaintiff's'   insurance   matters,   and   further 
alleges  that  Third  Party  Plaintiffs  well  knew  that 
they  were  required  by  law  to  have  their  operations 
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covered  by  insurance  and  that  if  Third  Party  De- 
fendant had  not  accepted  said  j^olicies  as  aforesaid, 
then  in  that  event  Third  Party  Plaintiffs  wonld 
have  been  without  insurance  as  required  l)y  law  and 
further  alleges  that  undei-  the  terms  of  the  agree- 
ment and  understanding  between  Third  Party  De- 
fendant and  Third  Party  Plaintiffs,  it  was  the  duty 
and  obligation  of  Third  Party  Defendant  to  see  to 
it  that  Third  Party  Plaintiff's  were  insured  as  afore- 
said; denies  that  Third  Party  Defendant  carelessly 
and  negligently,  or  in  any  way,  failed,  neglected  and 
omitted  to  notify  Third  Party  Plaintiffs  or  an3^one 
of  its  receipt  or  its  acceptance  of  Policies  Nos.  SPL- 
20950  and  SPL-20968,  and  retained  the  same  in  its 
possession  until  August  7,  1947. 

III. 

Admits  all  of  the  allegations  of  Section  III  of  the 
Fourth  Cause  of  Action  of  tlie  Third  Party  Com- 
plaint herein,  save  and  except  that  'J'hird  Party  De- 
fendant denies  the  liability,  or  any  liability,  of 
Third  Party  Plaintiffs  to  Fidelity  has  been  and  is 
the  proximate  result  of  any  negligence  or  careless- 
ness or  any  actions  of  said  Third  Party  Defendant, 
or  at  all. 

Answer  to  First  Cause  of  Action  of 
Comi)laint  of  J*laintiff 

1. 
Third   Party  Defendant  admits  the  allegations  of 
Sections  I,  II,  III,  TV,  V,  VI,  and  \' I  I  of  tlic  First 
Cause  of   Action   of   Plaintiff's   Complaint   on  file 

herein. 
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II. 

Admits  the  allegations  of  Paragraph  VIII  of  the 
First  Cause  of  Action  of  Plaintiff's  Complaint  on 
lile  herein,  save  and  except  the  policies  herein  re- 
ferred to  were  delivered  to  Third  Party  Defendant 
as  agent  of  Third  Party  Plaintiffs. 

III. 

Third  Party  Defendant  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth 
of  the  averments  in  Sections  IX,  X  and  XI  of  the 
First  Cause  of  Action  of  Plaintiff's  Complaint  on 
file  herein,  and  basing  its  denial  upon  such  lack  of 
knowledge  or  information,  denies  each  and  every, 
all  and  singular  the  allegations  of  said  last  men- 
tioned sections. 

Answer  to  Second  Cause  of  Action 
of  Plaintiff's  Complaint 

I. 

Third  Party  Defendant  refers  to  its  admissions, 
denials  and  allegations  to  Paragraphs  I  to  VI,  in- 
clusive, of  the  First  Cause  of  Action  of  Plaintiff's 
Complaint  on  file  herein  and  by  this  reference  in- 
corporates all  of  said  admissions,  denials  and  allega- 
tions in  this  its  answer  to  the  Second  Cause  of 
Action  to  Plaintiff's  Complaint  on  file  herein. 

II. 

Admits  the  allegations  of  Section  II  of  the  Second 
Cause  of  Action  of  Plaintiff's  Complaint  on  file 
herein. 
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III. 

Admits  the  allegations  of  Section  III  of  the 
Second  Cause  of  Action  of  Plaintiff's  Complaint  on 
file  herein,  save  and  except  Third  Party  Defendant 
alleges  that  the  policies  in  question  were  delivered 
to  it  as  agent  for  Third  Party  Plaintiffs. 

IV. 

Third  Party  Defendant  is  withiMit  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  averments  in  Sections  IV,  V,  and  VI 
of  the  Second  Cause  of  Action  of  Plaintiff's  Com- 
plaint on  file  herein,  and  basing  its  denial  upon  such 
lack  of  knowledge  or  information,  denies  each  and 
every,  all  and  singular  the  allegations  of  said  last 
mentioned  sections. 

Wherefore,  Third  Party  Defendant  prays  that  it 
be  dismissed  hence  without  judgment  rendered 
against  it,  for  judgment  or  costs  of  suit  against  the 
Third  Party  Plaintiff's,  and  for  such  other  and 
further  relief  as  is  meet  and  proper  in  the  premises. 

Dated:    July  23,  1948. 

/s/  ORLA  ST.  CLAIR, 

/s/  ARTHUR  H.  CONNOLLV.  JR., 

/s/  ST.  CLAIR  &  (^ONNOLLY, 

Attorneys  for  Third  Party 
Defendant. 

Receipt  of  copy  acknowledged. 

[i-:ii(lois(Ml]:     Filed  eluly  2:'.,  1948. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  28049 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

Plaintiff, 
vs. 

CALIFORNIA  MOTOR  TRANSPORT  CO.,  LTD., 
a  Corporation,  et  al., 

Defendants  and  Third 
Party  Plaintiffs, 

vs. 

BAYLY,  MARTIN  &  FAY,  INC.,  a  Corporation, 

Third  Party  Defendant. 

DAN  PIADSELL,  ESQ., 
JOE  G.  SWEET,  ESQ., 
EVERETT  A.  INGALLS,  ESQ., 
SYDNEY  P.  MURMAN, 

405  Montgomery  Street, 

San  Francisco  4,  California, 

Attorneys  for  plaintiff. 

NORMAN  A.  EISNER,  ESQ., 
SAMUEL  W.  AVICKLOVr,  ESQ., 

Mills  Building, 

San  Francisco  4,  California, 
Attorneys  for  defendants. 

Erskine,  District  Judge 
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MEMORANDUM  OPINION 

The  evidence  does  not  sustain  defendants'  con- 
tention  that   there   was  an   oral   extension    of   the 
binder.     Both  Cantlen,  defendants  agent,  and  Met- 
talia,  one  of  plaintiff's  officials,  say  there  was  no 
such  agreement.  Accordingly  there  is  no  basis  for  the 
contention  that  the  rates  provided  for  by  the  policy 
which  expired  September  1,  1946,  were  applicable 
from  that  date  to  the  effective  date  of  the  cancella- 
tion of  the  insurance.  Thus  the  sole  question,  insofar 
as  plaintiff's  claim  against  defendants  is  concerned, 
is  whether  or  not  there  was  an  insurance  in  effect 
which  superseded  the  binder   up  to  said  effective 
cancellation  date.  In  short,  the  point  to  be  deter- 
mined as  far  as  plaintiff  and  defendants  are  con- 
cerned is  whether  or  not  there  was  an  effective  issu- 
ance and  delivery  of  the  policies  which  made  them 
binding  upon  the  plaintiff  and  defendants.  There  is 
no  doubt  that  the  policies  were  made  out  and  deliv- 
ered to  the  agent  of  the  insured  within  the  sixty- 
day  period  provided  in  the  binder.  There  is  no  doubt 
that  the  plaintiff  considered  them  in  effect.  This  is 
shown  not  only  by  the  testimony  of  its  officials,  but 
by  the  fact  that  it  did  not  cancel  the  tilings  with  the 
Railroad  Conmiission  of  California  and  the   Inter- 
stat<'  (^Mumerce  Commission,  and  that  it  defentled 
claims   made   against   the   defendants.    In    short  it 
treated  and  intended  the  issuance  and  delivery  of  its 
insurance   policies   to   defendants   as   effective   and 
])inding   upon    it,   even    though   it    had    not    st^Mired 
from  (lelViidants  the  retrospective  agreeincnt  which 
it  was  (lenianding. 


I 
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AVliile  the  defendants'  agent  Cantlen  testified  at 
one  time  that  he  did  not  regard  the  transaction  as 
complete  until  the  retrospective  agreement  was 
signed,  he  also  testified  that  he  considered  his  prin- 
cipal covered  by  these  policies,  and  his  conduct 
shows  that  he  thought  that  such  was  the  situation. 
He  received  a  claim  against  the  defendants  shortly 
after  the  delivery  of  these  policies  to  him,  and  sent 
it  to  the  plaintift*  for  defense  with  a  covering  memo- 
randum referring  to  these  policies  by  their  numbers. 
A  short  time  later,  in  November,  1946,  he  advised 
the  American  ^langanese  Company,  a  customer  of 
the  plamtiif,  by  letter  to  the  effect  that  defendants 
were  covered  by  insurance  up  to  September  1,  1947, 
which  was  the  expiration  date  of  these  policies.  He 
sent  a  copy  of  this  letter  to  the  defendants.  He  sent 
to  plaintiff  voluntary  audits  with  specific  reference 
to  these  policies.  It  will  serve  no  purpose  to  review 
every  item  of  evidence  indicating  that  both  plaintiff 
and  defendants'  agent  Cantlen  considered  that  these 
policies  were  in  effect  and  superseded  the  binder. 
It  will  suffice  to  sa}^  that  they  compel  the  conclusion 
that  these  policies  became  effective  even  though  the 
retrospective  agreement  was  not  executed.  Accord- 
ingly I  so  find,  and  therefore  find  that  the  plaintiff 
is  entitled  to  recover  from  defendants  the  amount 
of  its  claim,  $7841.99,  together  with  legal  intei'est 
thereon  from  October  22nd,  1947. 

The  fact  that  no  deposit  premium  was  paid  and 
that  plaintiff  received  premiums  based  upon  the  old 
rates  are  not,  under  the  circumstances,  inconsistent 
with  the  fact  that  these  policies  were  then  in  effect. 
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This  brings  us  to  the  controversy  between  the 
defendants  and  tlie  third  party  defendant.  xVccord- 
ing  to  the  pleadings  the  defendants  claim  that  their 
agent  (the  third  party  defendant)  should  pay  am^ 
judgment  obtained  by  plaintiff  against  defendants 
because  (1)  said  agent  advised  defendants  that  the 
binder  covered  defendants  until  the  negotiations 
respecting  the  new  rates  had  been  completed,  and 
(2)  the  agent  received  and  accepted  the  policies 
without  telling  defendants  and  in  violation  of  de- 
fendants' instructions. 

I  find  under  the  evidence  that  defendants'  claim 
that  they  thought  that  the  binder  covered  them  until 
negotiations  were  completed  is  not  supported  by  the 
evidence.  Their  chief  official  had  the  binder  deliv- 
ered to  him.  He  says  he  did  not  read  it.  This  binder 
provided  that  it  would  expire  in  sixty  days  and  that 
when  the  policies  were  issued  they  would  supersede 
the  binder.  This  is  so  explicit  in  the  binder  that 
it  is  impossible  for  me  to  find  that  defendants  could 
have  believed  that  the  binder  was  in  effect  after  the 
sixty-day  period.  Insofar  as  their  other  claim  against 
the  third  party  defendant  is  concerned,  I  find  that 
it  is  not  supported  by  the  evidence.  They  knew,  oi- 
should  have  known,  of  the  delivery  of  these  policies 
to  tlieir  agent.  Cantlen  says  he  told  Coughlin  that 
lie  had  them,  but  whether  he  did  or  not  makes  no 
difference  because  the  documentary  evidence  and 
the  circumstances  show  that  defendants  knew,  oi* 
should  have  known  they  were  covered  not  by  the 
binder,  but  by  the  policies.  I  will  not  attempt  to 
refer  to  all  of  the  facts  and  circumstances  and  docii- 
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ments  supporting  this  conclusion,  but  will  cite  some 
of  them.  Coughlin,  the  defendants'  chief  executive, 
was  very  experienced  in  this  line  of  business,  and  he 
knew  that  these  defendants  could  not  operate  unless 
they  had  insurance,  and  therefore  must  have  in- 
quired and  known  that  these  policies  had  been 
issued.  As  heretofore  stated,  a  copy  of  Cantlen's 
letter  to  the  American  Manganese  Company  was 
sent  by  him  to  defendants  in  November,  1946,  which 
clearly  showed  that  the  policies  were  in  force. 
Defendants  required  plaintiif  to  defend  claims  made 
against  them  for  accidents  occurring  up  to  the  eifec- 
tive  cancellation  date,  even  though  some  of  these 
claims  were  not  filed  mitil  after  the  defendants  had 
in  April,  1947  rejected  plaintiff's  claim  for  pre- 
miums figured  upon  the  rates  fixed  by  the  policies. 
Defendants'  secretary  signed  a  gross  receipt  state- 
ment designating  that  it  referred  to  one  of  these 
policies.  These  and  other  facts  and  circumstances 
brought  out  by  the  evidence  support  the  conclusion 
that  the  defendants  knew,  or  should  have  known  that 
the  binder  expired  at  the  end  of  sixty  days ;  that  the 
policies  had  been  issued,  delivered,  and  were  effec- 
tive ;  that  they  had  superseded  the  binder ;  and  that 
the  rates  provided  for  by  them  were  controlling 
until  a  retrospective  agreement  was  signed,  or  the 
policies  were  cancelled. 

In  view  of  the  foregoing,  judgment  will  be  ren- 
dered in  favor  of  plaintiff  and  against  defendants 
in  the  sum  of  $7841.99,  together  with  legal  interest 
thereon  from  October  22,  1947,  to  the  date  of  such 
judgment,  and  against  the  defendants  and  in  favor 
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of  the  third  ])ai'ty  defendant,  when  appropriate 
findings  of  fact  and  conclusions  of  law,  and  judg- 
ment in  pursuance  thereof  are  signed  and  filed. 

Dated:    June  14th,  1950. 

/s/  HERBERT  W.  ERSKINE, 

United  States  District  Judge. 

[Endorsed]  :    Filed  June  15,  1950. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  above-entitled  Court,  Honorable 
Herbert  AV.  Erskine  presiding,  on  September  30 
and  October  10,  11  and  17,  1947,  Sydney  P.  Murman, 
Esq.,  of  Hadsell,  Sweet,  Ingalls  &  Murman  appear- 
ing as  counsel  for  the  plaintiff,  Messrs.  Norman  A. 
Eisner  and  Samuel  W.  Wicklow  appearing  as  coun- 
sel for  defendants  and  third  party  plaintiffs,  and 
Oi-la  St.  dair,  Esq.,  of  St.  Clair  and  Connolly 
a])])earing  as  counsel  for  third  ])arty  defendant, 
said  cause  being  tried  by  the  Court  sitting  without 
a  jury,  u])on  plaintiff's  coni])]aint,  the  answei-  and 
third  pai'ty  conii)Iaint  of  defendants  and  third  ])arty 
plaintiffs,  and  the  answer  of  the  third  party  de- 
fendant. 

Tliereiiitoii  witnesses  were  called  by  the  respective 
jiai'lies   and    evidence,   ]">oth   oi'al    and    dornnientai'v. 
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was  by  the  respective  parties  presented  to  and  re- 
ceived by  the  Court.  Upon  conclusion  of  the  trial 
of  said  cause,  the  same  was  by  the  Court  ordered 
to  be  briefed  by  counsel  for  the  respective  parties. 
Briefs  having  been  filed,  said  cause  was  duly  ordered 
submitted  for  decision  and  judgment. 

Wherefore,  by  reason  of  the  premises,  and  having 
duly  considered  the  law^  and  the  evidence,  and  hav- 
ing made  and  filed  its  memorandum  opinion  in  said 
cause,  the  Court  now  makes  the  following 

FINDINGS  OF  FACT 

(1)  All  of  the  allegations  of  plaintiff's  complaint 
are  true  and  correct. 

(2)  All  of  the  allegations  of  third  party  plain- 
tiffs' complaint  as  denied  by  third  party  defendant 
are  untrue  and  incorrect. 

(3)  All  of  the  allegations  of  third  party  defend- 
ant's answer  are  true  and  corerct. 

(4)  At  all  times  mentioned  in  said  complaint, 
plaintiff  was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
New  York  and  licensed  to  transact  and  transacting 
a  general  casualty  insurance  business  in  California. 

(5)  At  all  times  mentioned  in  said  complaint 
defendants  and  third  party  plaintiffs,  California 
Motor  Transport  Co.,  Ltd.,  California  Motor  Ex- 
press, Ltd.,  Valley  and  Coast  Transit  Company, 
Coast  Line  Express,  and  Sunset  Transfer  Company 
were  corporations,  and  ea<'h  of  them  was  a  corpora- 
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tioii,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  California  and  engaged  in  the  busi- 
ness of  highway  carriers  in  California. 

(6)  At  all  times  mentioned  in  said  complaint 
defendants  and  third  party  plaintiffs  James  C. 
Coughlin,  William  Coughlin,  Joseph  Coughlin,  War- 
ren Coughlin  and  Rose  Martin  were  citizens  and 
residents  of  California  and  copartners  doing  busi- 
ness under  the  fictitious  name  and  style  of  Red 
Line  Transfer  Companj^  as  the  sole  owmers  of  said 
business. 

(7)  At  all  times  mentioned  in  said  complaint 
defendant  and  third  party  plaintiff  James  C.  Cough- 
lin, a  citizen,  and  resident  of  California,  was  doing 
business  under  the  fictitious  name  and  style  of  Red 
Line  Transfer  Company  as  the  sole  owner  of  said 
business,  in  Los  Angeles,  California. 

(8)  At  all  times  mentioned  in  said  third  party 
complaint,  third  party  defendant  Bayly,  ^lartin  & 
Fay,  Inc.,  also  known  as  Bayly,  Martin  &:  Fay, 
Inc.  of  California,  was  and  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California  and  having  a  license 
to  act,  and  acting  in  said  state  as  an  insurance 
broker. 

(9)  At  all  times  mentioned  in  said  third  party 
complaint,  said  third  party  defendant  was  the  duly 
ai)])()inted  and  acting,  and  was  acting  as  agent  and 
broker  for  the  placing  and  maintenance  of  (casualty 
insurance,  including  comprehensive,  ])ul)li('  liability 


vs.  The  Fidelity  and  Casualty  Co.  57 

and  property  damage  insurance,  for  and  on  behalf 
of  defendants  and  third  party  plaintiffs. 

(10)  The  matter  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  of  $3,000.00. 

(11)  On  or  about  September  1,  1946,  at  the 
request  of  defendants  and  third  party  plaintiffs, 
and  each  of  them,  in  San  Francisco,  California, 
plaintiff  made,  executed  and  issued  to  said  defend- 
ants and  third  party  plaintiffs  its  written  contract 
of  primary  casualty  insurance  known  as  "Compre- 
hensive General — Automobile,"  Policy  No.  SPL 
20968,  which  said  policy  was  filed  with  the  Railroad 
Commission  of  California,  Transportation  Depart- 
ment, Truck  and  Stage  Division,  wherein  and 
whereby  plaintiff  insured  defendants  and  third 
party  plaintiffs,  and  each  of  them,  for  one  year 
against  bodily  injuries,  with  limits  of  liability  of 
$10,000.00  each  person  and  $20,000.00  each  accident, 
and  projjerty  damage,  with  limits  of  liability  of 
$5,000.00  each  accident,  as  arising  out  of  the  owner- 
ship, maintenance  and  use  of  certain  automobiles 
and  trucks  by  defendants  and  third  party  plaintiffs, 
and  each  of  them,  in  their  business,  at  the  premium 
rate  of  $2.00  per  $100.00  of  gross  earnings  of  each 
of  said  defendants  and  third  party  plaintiffs  duriiv; 
the  policy  period,  said  gross  earnings  being  subject 
to  final  audit  by  plaintiff  at  said  rate  at  the  end 
of  said  policy  period. 

(12)  Also  at  the  request  of  said  defendants  and 
ihivd  ])arty  plaintiffs,  and  each  of  them,  plaintiff' 
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then  and  there  made,  executed  and  issued  to  said 
defendants  and  tliird  party  plaintiffs  its  written 
contract  of  casualty  insurance  known  as  "Compi'c- 
hensive  General — Automobile,"  Policy  No.  SPL 
20950,  which  said  policy  was  issued  solely  as  excess 
insurance  over  the  primary  insurance  provided  for 
in  said  Policy  No.  SPL  20968,  insuring  said  defend- 
ants and  third  party  plaintiffs,  and  each  of  them, 
for  one  year  against  bodily  injury,  with  limits  of 
liability  of  $100,000.00  each  person  and  $300,000.00 
each  accident,  and  property  damage,  with  limits 
of  liability  of  $5,000.00  each  ac-cident  as  arising  out 
of  the  ownership,  maintenance  and  use  of  said  auto- 
mobiles and  trucks  by  said  defendants  and  third 
party  plaintiffs,  and  each  of  them,  in  their  busi- 
ness, all  in  excess  of  said  primary  coverage  affoi'ded 
by  said  Policy  No.  SPL  20968,  and  at  the  premium 
rate  of  $.20  per  $100.00  of  gross  earnings  of  each 
of  said  defendants  and  third  party  plaintiffs  during 
the  policy  period,  said  gross  earnings  being  subject 
to  final  audit  by  plaintiff  at  said  rate  at  the  end 
of  said  policy  period. 

(13)  Thereafter  plaintiff  delivered  said  ])olicies 
to  third  party  defendant,  the  agent  of  defendants 
and  third  party  plaintiffs,  and  each  of  them,  fol- 
lowing which  said  defendants  and  third  ])arty  ])lain- 
tiffs  ro])orted  claims  and  lawsuits  under  said  ])olicies 
to  ])laintiff,  and  pursuant  to  voluntary  audit  each 
month  of  said  defendants  and  third  party  ]ilaintiffs, 
said  defendants  and  third  party  plaintiffs  remitted 
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monthly  premium  payments  to  plaintiff,  said  pay- 
ments being-  received  by  plaintiff  on  account  of 
the  total  earned  permium  and  subject  to  final  audit 
hy  plaintiff  at  said  rates  at  the  end  of  said  period 
of  said  policies. 

(14)  On  or  about  December  19,  1946,  plaintiff, 
pursuant  to  the  terms  of  said  policies,  caused  written 
notices  of  cancellation  of  said  policies  to  be  mailed 
to  defendants  and  third  party  plaintiffs,  and  each 
of  them,  at  the  address  shown  on  said  policies, 
stating  that  said  cancellation  was  effective  more 
than  five  days  thereafter,  to-wit,  on  January  21, 
1947.  Pursuant  to  law,  and  on  or  about  December 
20,  1946,  plaintiff  notified  said  Railroad  Commis- 
sion of  said  notice  of  cancellation  to  defendants 
and  third  party  plaintiffs,  and  each  of  them,  of 
said  Policy  No.  SPL  20968.  On  January  21,  1947, 
said  policies  were  cancelled  in  accordance  with  said 
notices,  and  each  of  them. 

(15)  Prior  to  said  can<!ellation,  and  in  accord- 
ance with  said  voluntary  monthly  audits  made  by 
defendants  and  third  party  plaintiffs,  and  each 
of  them,  defendants  and  third  party  plaintiffs  paid 
to  ])laintiff  the  total  sum  of  $9,131.13  on  account 
of  the  total  earned  premium  of  said  Policy  No. 
SPL  20968  for  the  period  from  September  1,  1946, 
to  January  21,  1947. 

(16)  Subsequent  to  said  cancellation,  and  as  soon 
as  possible  thereafter,  plaintiff  caused  the  total 
earned  premiums   on   said  j^jolicies   for  the   period 
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from  September  1,  194G,  to  January  21,  1947,  to 
be  computed  by  final  audit  at  said  rates  totaling 
$2.20  per  $100.00  of  gross  earnings  of  defendants 
and  third  party  plaintiffs,  said  premiums  so  com- 
puted being  in  the  total  sum  of  $16,973.12,  leaving 
an  unpaid  balance  of  said  total  earned  premiums 
in  the  sum  of  $7,841.99  due  plaintiff  from  defendants 
and  third  party  plaintiffs,  and  each  of  them. 

(17)  On  October  27,  1949,  plaintiff  made  demand 
on  defendants  and  third  i)arty  plaintiffs,  and  ea^i'h 
of  them,  for  said  unpaid  balance,  and  no  part  of 
said  unpaid  balance  of  said  total  earned  premiums 
due  plaintiff  has  been  paid  by  said  defendants  and 
third  party  plaintiffs. 

(18)  Third  party  defendants  at  no  time,  or 
at  all,  represented  to  defendants  and  third  party 
plaintiffs  that  a  certain  binder  made,  executed  and 
issued  by  plaintiff  on  or  about  August  27,  1946,  to 
defendants  and  third  party  plaintiffs  and  delivered 
by  third  party  defendant  to  defendants  and  third 
party  plaintiffs  covered  said  defendants  and  third 
party  plaintiffs  until  negotiations  respecting  the 
aforesaid  policies  had  been  completed,  and  in  this 
connection  third  party  defendant  at  no  time  made 
representations  to  defendants  and  third  party  ])lain- 
tiffs  that  were  false  and  untrue  or  that  third  party 
defendant  had  reasonable  ground  for  not  believing 
to  be  true. 

(19)  Third  party  defendant  received  and  ac- 
cepted the  aforesaid  ])olicies  fi'om  ])laiiitiff  witli 
llie   kiiowledtrc  of   and    in   ac-coT'dnnce   with    the   in- 
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'Structions  of  said  defendant  and  third  party  plain- 
tiffs, and  each  of  them,  and  in  this  connection  third 
party  defendant  at  no  time  concealed  from  and 
failed  to  notify  defendants  and  third  party  plain- 
tiffs of  the  receipt  of  said  policies  from  plaintiff, 
nor  did  third  party  defendant  prior  to  August  7, 
1947,  negligently  fail,  neglect  and  omit  to  notify 
said  defendants  and  third  party  plaintiffs,  and  each 
of  them,  of  the  receipt  of  said  policies  and  the 
retaining  of  the  same  in  the  possession  of  the  third 
party  defendant. 

From  the  foregoing  findings  of  fact,  the  Court 
makes  the  following 

Conclusions  of  Law 

(1)  There  is  now  due,  owing  and  unpaid  to 
plaintiff  from  defendants  and  third  party  plaintiffs, 
and  each  of  them,  the  total  sum  of  $7,841.99,  to- 
gether with  interest  at  the  rate  of  7%  per  annum 
from  and  after  October  27,  1947. 

(2)  Plaintiff  is  entitled  to  recover  from  defend- 
ants the  sum  of  $7,841.99,  together  with  interest 
thereon  at  the  rate  of  7%  per  annum  from  October 
27,  1947. 

(3)  Third  party  plaintiffs  shall  have  and  recover 
nothing  from  third  party  defendant. 

(4)  Plaintiff  and  third  party  defendant  are 
entitled  to  recover  their  respective  costs  of  suit 
herein  from  defendants  and  third  party  plaintiffs. 
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Let  an  appropriate  judgment  be   entered  upon 
these  findings  of  fact  and  conclusions  of  law. 

Dated  this  25th  day  of  September,  1950. 

/s/  HERBERT   W.   ERSKINE, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed]:  Filed  September  25,  1950. 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

No.  28049 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

Plaintiff, 

vs. 

CALIFORNIA  MOTOR  TRANSPORT  CO., 
LTD.,  a  Corporation,  et  al, 

Defendants  and  Third 
Party  Plaintiffs, 

vs. 

BAYLY,  MARTIN  &  FAY,  IN(\,  a  Corporation, 

Third  Party  Defendant. 

JUDGMENT 

'J'lic  a))()ve-entitled  cause  came  on   regularly   for 
ti'ial    i)ofore    the    above-entitled    Court,    HoTioiablc 
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Herbert  W.  Erskine  presiding,  on  September  30, 
October  10,  11  and  17,  1949,  Sydney  P.  Murman, 
Esq.,  of  Hadsell,  Sweet,  Ingalls  &  Murman,  appear- 
ing as  counsel  for  plaintiff,  Messrs.  Norman  A. 
Eisner  and  Samuel  W.  Wicklow  appearing  as  coun- 
sel for  defendants  and  third  party  plaintiffs,  and 
Orla  St.  Clair,  Esq.,  of  St.  Clair  and  Connolly 
appearing  as  counsel  for  third  party  defendant, 
said  cause  being  tried  by  the  Court  sitting  ^Yithout 
a  jury,  upon  plaintiff's  complaint,  the  answer  and 
third  party  complaint  of  defendants  and  third  ])arty 
plaintiffs,  and  the  answer  of  the  third  party  de- 
fendant. 

Thereupon  witnesses  were  called  by  the  respective 
parties  and  evidence,  both  oral  and  documentary, 
was  by  the  respective  parties  presented  to  and  re- 
ceived by  the  Court.  Upon  conclusion  of  the  trial 
of  said  cause,  the  same  was  by  the  Court  ordered 
to  be  briefed  by  counsel  for  the  respective  parties. 
Briefs  having  been  tiled,  said  cause  was  duly  ordered 
submitted  for  decision  thereafter  rendered  on  June 
15,  1950. 

Now,  Therefore,  by  virtue  of  the  law,  and  by 
reason  of  the  findings  of  fact  and  conclusions  of 
law  heretofore  made  and  filed  by  the  above-entitled 
Court  on  September  25,  1950,  It  Is  Ordered, 
Adjudged  and  Decreed  that  plaintiff  have  and 
recover  of  and  from  defendants  the  sum  of  Seven 
Thousand  Eight  Hundred  Forty-one  and  99/100 
Dollars  ($7,841.99),  together  with  interest  thereon 
at  the  rate  of  seven  per  cent  (7%)  per  annum  from 
October  27,  1947. 
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It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  third  party  plaintiffs  shall  have  and  recover 
nothing-  from  third  party  defendants. 

It  Is  Further  Ordered,  Adjudged  and  De-creed 
that  j)laintiif  and  third  party  defendant  have  and 
recover  of  and  from  defendants  and  third  party 
plaintiffs  their  respective  costs  of  suit  herein,  taxed 
in  the  sum  of  $49.70  as  to  plaintiff's  and  in  the  sum 
of  $20.00  as  to  third  party  defendant. 

Dated  this  4th  day  of  Octoher,  1950. 

/s/  HERBERT   W.   ERSKINE, 

Judge   U.    S.   District    Court. 

Lodged  September  28,  1950. 
[Endorsed]:  Filed  October  4,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE   OF  APPEAL  TO   COURT   OF 
APPEALS  FOR  NINTH  CIRCUIT 

Notice  is  hereby  given  that  California  Motor 
Transport  Co.,  Ltd.,  a  corporation,  California  Motor 
Express,  Ltd.,  a  corporation.  Valley  and  Coast 
Transit  Company,  Coast  Line  Express,  a  corjwra- 
tion.  Sunset  Transfer  Company,  a  corporation.  Red 
Line  TransfcT'  Company,  a  co-partnershiji,  Janies 
C.  Coughlin,  William  Coughlin,  Joseph  Coughliii. 
AN'airen  Coughlin  and  Rose  Morton,  co-partners 
d.h.a.  1\((1  \a\\v  'I'l-niislei;  C()ni])niiy,  James  Coughlin 
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d.b.a.  Red  Line  Transfer  Company,  Defendants  and 
Third  Party  Plaintiffs,  above  named,  hereby  appeal 
to  the  Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  Final  Judgment  entered  in  this  action  on  Oc- 
tober 5,  1950,  and  the  whole  thereof. 

Dated:   October   17th,   1950. 

/s/  NORMAN  A.  EISNER, 

Attorney  for  Defendants 
And  Appellants. 

[Endorsed]:  Filed  October  17,   1950. 


[Title  of  District  Court  and  Cause.] 

APPELLANTS  DESIGNATION  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  THE  RECORD  ON  AP- 
PEAL 

Appellants,  Defendants  and  Third  Party  Plain- 
tiffs in  the  above-entitled  action,  designate  the 
following  portions  of  the  record,  proceedings  and 
evidence  to  be  contained  in  the  record  on  appeal 
in  the  above-entitled  action : 

1.  The  Complaint. 

2.  The  Answer. 

3.  The  Third  Party  Complaint. 

4.  The  Order  granting  motion  to  bring  in  third 
j)arty  defendant. 

5.  The  answer  of  third  party  defendant. 
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6.  The  complete  Reporter's  Transcript  of  all  the 
oral  proceedings  before  the  Trial  Court,  including 
the  testimony  of  all  witnesses,  objections  and  argu- 
ments of  counsel  and  rulings  of  the  Court. 

7.  The  Opinion  of  the  Trial  Court. 

8.  Plaintiffs'  exhibits  1-20  inclusive,  defendants 
exhibits  A-N  inclusive,  Third  party  defendants  ex- 
hibits AA-SS-4  inclusive. 

9.  The  findings  of  fact  and  conclusions  of  law. 

10.  The  Judgment. 

11.  The  Notice  of  Appeal  with   date  of  filing. 

12.  This  designation. 

13.  All  other  documents  making  up  the  judgment 
roll  in  this  action. 

/s/  NORMAN  A.  EISNER, 

Attorney  for  Defendants 
And  Appellants. 

[Endorsed] :  Filed  October  17,  1950. 
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111  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

Before :  Hon.  Herbert  W.  Erskine, 
Judge. 

No.  28049-H 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

Plaintife, 

vs. 

CALIFORNIA  MOTOR  TRANSPORT  CO., 
LTD.,  a  Corporation;  CALIFORNIA  MOTOR 
EXPRESS,  LTD.,  a  Corporation;  VALLEY 
AND  COAST  TRANSIT  COMPANY,  COAST 
LINE  EXPRESS,  a  Corporation;  SUNSET 
TRANSFER  COMPANY,  a  Corporation ;  RED 
LINE  TRANSFER  COMPANY,  a  Co-partner- 
ship; JAMES  C.  COUGHLIN,  WILLIAM 
COUGHLIN,  JOSEPH  COUGHLIN,  WAR- 
REN COUGHLIN  and  ROSE  MORTON,  Co- 
partners, d.b.a.  RED  LINE  TRANSFER 
COMPANY,  JA^IES  COUGHLIN  d.b.a.  RED 
LINE  TRANSFER  COMPANY, 

Defendants  and  Third 
Party  Plaintiffs, 
vs. 

BAYLY,  MARTIN  &  FAY,  INC.,  a  Corporation, 

Third  Partv  Defendants. 
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REPORTER'S  TRANSCRIPT 

Appearances : 

For  Plaintiff: 

SIDNEY  MURMAN,  ESQ. 

For  Defendants   and  Third  Party   Plaintiffs: 
NORMAN  EISNER,  ESQ. 

For  Third  Party  Defendants: 
ORLA  ST.  CLAIR,  ESQ. 

Friday,  September  30,  1949—10  A.M. 

The  Clerk:  Fidelity  and  Casualty  Company  v. 
California  Motor  Express  Company,  for  trial. 

Mr.  Murman:     Ready. 

Mr.  Eisner:     Ready. 

Mr.  St.  Clair:     Ready. 

Mr.  Murman:  If  the  Court  please,  I  am  Mr. 
Murman  and  I  represent  Fidelity  and  Casualty 
Company,  the  plaintiff  in  this  action.  This  is  an 
action  which  on  its  face  might  appear  to  be  a  bit 
complicated  at  the  outset,  your  Honor,  for  the 
reason  that  there  is  a  complaint  filed,  then  an 
answer  hied  to  the  complaint,  then  a  third  ])aity 
complaint  filed,  an  answer  filed  to  that  eomphiint. 

The  Court:  As  I  understand  it — as  I  read  the 
])leadings  over  very  quickly  this  morning,  I  under- 
stand the  claim  by  the  plaintiff  is  for  jiremiutns 
on  insurance. 

M  V.  M  urman  :     Additional  ])remiums,  your  TTonor. 
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The  Court:  The  claim  of  the  defendant  and  the 
third  party  plaintiff  is  to  the  effect  that  there  is 
an  agency,  the  third  party  defendant,  that  is  re- 
sponsible for  it. 

Mr.  Murman :  That  is  correct,  your  Honor.  The 
defendant  in  this  case  has,  as  I  understand,  by  the 
third  party  complaint  brought  action  against  the 
broker. 

The  Court:  Yes,  the  broker  is  charged  with  not 
telling  [2*]  them  about  the  increase  in  the  rate  and 
about  the  insurance  policy. 

Mr.  Murman:     That  is  the  gist  of  it. 

The  Court:     $2.20  from  $1.20,  I  think. 

Mr.  Murman:  Something  like  that.  $1.22  to 
$2.20.  We  expect  to  show,  3^our  Honor,  that  the 
insurance  was  issued  and  delivered  and  that  claims 
were  rendered  under  it  which  were  paid  by  the 
company;  that,  as  a  matter  of  fact,  almost  a  year 
following  the  issuance  of  the  insurance,  and  follow- 
ing the  dispute  having  arisen,  the  insured  referred 
a  lawsuit  to  the  company  for  defense,  which  suit 
w^as  successfully  defended  on  behalf  of  the  assured. 

Our  position  is  that  the  contract  is  a  binding 
agreement  between  the  parties;  that  if  there  was 
lack  of  knowledge  on  the  part  of  the  assured  at 
the  outset,  that  that  lack  of  knowledge  was  suffi- 
ciently brought  to  the  attention  of  the  assured  and 
the  contract  was  approved,  ratified  by  the  subsequent 
action  of  the  assured  in  referring  the  matter  to 
the  company  for  defense  which  arose  during  the 
policy  period. 

Mr.  Eisner,  did  you  bring  the  original  policy? 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  Eisner:     I  did. 

Mr.  Murman:     May  I  have  it  at  this  time? 

Mr.  Eisner:  Have  you  finished  your  statement, 
Mr.  Murman?  I  would  like  to  make  a  statement 
as  to  matters  on  defense.  [3] 

Mr.  Murman:     Yes. 

The  Court:  Yes,  you  can  either  make  it  now  or 
reserve  it. 

Mr.  Eisner:  J  want  to  make  one  statement.  Tlie 
claim — T  think,  your  Honor,  has  grasped  them,  but 
tlie  defendants  deny  liability  to  the  plaintiff  on  the 
ground  that  these  ])olicies  were  never  issued,  never 
came  into  evidence,  and  that  during  the  period  from 
Septeml)er  1,  1946,  until  January,  1947.  the  defend- 
ant and  third-party  ])laintift"  was  covered  by  a 
binder  during  that  period  continuing  in  effect  the 
policy  that  was  in  existence  during  the  preceding 
year,  in  other  words,  the  policy  from  September  1, 
1945,  to  September  1,  1946,  and  that  during  the 
interval  from  September  1,  1946,  until  January, 
1947,  there  were  negotiations  going  on  for  policies, 
Init  that  these  ])olicies  never  came  into  existence 
and  that  a  binder  covered  the  parties  during  that 
inteival  and  carried  over  on  the  former  ])olicy  at 
the  preceding  rate. 

Then  there  is  the  defense  of  waiver  and  estoppel 
as  against  the  ])laintiff  because  from  September  1, 
194(),  until  January,  1947,  after  these  ]jolicies  were 
tcvjiiinated,  the  third-party  plaintiff  and  defendant 
continued  to  make  and  render  monthly  statements 
;nul   re])orts  and   made  inontlily   rcniittanccs  to  the 
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plaintiff  in  the  action  through  their  collection 
agency,  the  Bayly,  Martin  «fe  Fay,  and  in  these 
monthly  reports  the  premium  was  set  forth  and 
detailed  at  the  rate  set  forth  in  the  former  policy, 
No.  1457,  which  is  the  former  policy;  [4]  and  re- 
mittances were  made  on  that  basis,  which  were 
accepted,  retained,  never  protested,  and  it  wasn't 
until  approximately  August,  1947,  eight  months 
after  the  acknowledged  termination  of  the  claimed 
policy  before  any  claim  was  made  by  the  plaintiff 
in  the  action,  through  the  third-party  defendant  or 
otherwise,  that  there  wasn't  a  correct  remittance 
and  that  the  premiums  had  not  been  correctly  cal- 
culated. 

And  then  there  is,  as  your  Honor  intimated,  a 
third  party,  the  broker  for  the  insurance,  because 
if  these  policies  ever  came  into  existence  the  broker 
did  not  disclose  the  information,  did  not  deliver 
the  policies  to  the  insured,  delivered  to  the  insured 
a  binder,  and  who  was  led  to  believe  that  the  binder 
covered  during  the  interval  and  during  the  period 
that  the  negotiations  were  going  on  and  during  the 
period,  as  will  develop,  that  the  plaintiff  wanted  a 
new  kind  of  insurance  agreement  signed,  which 
they  refer  to  as  a  retrospective  agreement. 

I  think  that  is  a  brief  statement  of  our  position 
and  the  rest  will  be  developed  in  the  evidence. 

Mr.  St.  Clair:  I  represent  the  broker,  the  third- 
party  defendant.  My  pleadings  are  extensive  and 
in  detail,  and  I  prefer  to  hold  my  statement  until 
we  can  proceed  with  our  defense. 

Mr.  Murman:  May  I  have  the  policies  now,  Mr. 
Eisner  ? 
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^Ir.  Eisner:     Which  ones  do  you  want?  [5] 

Mr.  Murnian:  The  two  I  demanded,  SPL-20968 
and  SPL-20950.  While.  Mr.  Eisner  is  getting  the 
policies,  there  is  a  primary  policy  issued  which, 
oddly  enough,  l^ears  No.  20968,  and  the  later  num- 
ber, the  excess  policy,  bears  No.  20950. 

The  Court :     I  noticed  that  in  the  pleadings. 

Mr.  Murman:  Mr.  Mettalia,  will  you  take  the 
witness  stand,  please. 

CHARLES  A.  METTALIA 

called  for  the  plaintiff ;  sworn. 

The  Clerk:     State  your  name,  please. 
The  Witness :     Charles  A.  Mettalia. 

Direct  Examination 

By  Mr.  Murman: 

Q.     What  is  your  Imsiness,  Mr.  Mettalia? 

A.  I  am  Casualty  Superintendent  of  the  Fidel- 
ity Casualty  Company. 

Q.     How  long  have  you  been  so  employed  ? 

A.     Twenty  years. 

Q.  Do  you  know  Mr.  Cantlen,  a  person  who  is 
named,  or  whose  name  comes  into  this  case  ? 

A.     Yes,  I  do. 

Q.     And  who  is  he  connected  with,  if  you  know? 

A.     Bayly,  Martin  &  Fay. 

(^.  They  arc  third-party  defendants  in  this  case, 
are  they  not  ?  [(>]  A.     They  are. 

Q.     How  long  have  you  been  in  San  Francisco? 

A.     Since  November,  1945. 
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Q.     Prior  to  that  time  you  were  located  where? 

A.  Xew  York  City.  Our  branch  office  in  New 
York  City. 

Q.  Now,  prior  to  coming  to  San  Francisco  did 
you  have  any  knowledge  of  the  relationship  between 
tlie  plaintiff  in  this  case  and  the  defendants  ? 

A.     No,  I  didn't. 

Q.  When  you  came  to  San  Francisco  in  Novem- 
ber, 1945,  did  knowledge  of  the  relationship  between 
the  plaintiff  and  the  defendants  come  to  your  at- 
tention *?  A.     Yes. 

Q.     About  when  was  that  ? 

A.  Oh,  several  months  later.  I  would  say  about 
February  or  March. 

Q.     Of  what  year?  A.     1946. 

Q.  What  was  the  occasion  of  the  matter  coming 
to  your  attention  at  that  time  ? 

A.  I  was  appointed  Casualty  Superintendent  for 
Fidelit}^  and  Casualty  Company,  and  being  in 
charge  of  that  department  I  would  familiarize  my- 
self with  some  of  the  more  important  risks  we  had 
on  our  account  in  this  area. 

Q.  It  was  in  the  course  of  discharging  that  duty 
tliat  you  [7]  became  informed  of  this  relationship, 
is  that  right  ?  A.     Yes. 

Q.  How  long  has  F.  and  C,  plaintiff  in  this  case, 
been  doing  business  with  the  defendants  ? 

A.     Oh,  I  would  say  since  about  1940  or  1941. 

Q.  And  in  the  successive  years  that  intervened 
had  there  been  insurance  placed  annually  and  re- 
peatedly? A.     Yes. 
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Q.  Each  policy  had  followed  the  other  in  order, 
is  that  correct  ?  A.     That  is  correct. 

Q.  In  1946  what  sort  of  policy  was  in  effect  as 
between  the  plaintiff  and  the  defendants  in  this 
ease  ? 

Mr.  Eisner :    What  part  of  1946  do  you  refer  to  ? 

Mr.  Murman:  During  the  year  commencing  Sep- 
tember 1,  1945,  and  extending  to  September  1 ,  1946. 

A.  Well,  it  is  what  we  call  a  broad  form  liabil- 
ity, our  symbol  being  ''SPL,"  a  special  public  li- 
ability contract. 

Q.  Do  you  remember  whether  or  not  that  policy 
had  a  number?  A.     Yes,  it  did. 

Q.     Do  you  recall  the  number  ? 

A.     No,  I  don't. 

Mr.  Eisner:     It  was  1457. 

Mr.  Murman :    Yes,  there  is  no  dispute. 

Mr.  Eisner:     No.  [8] 

Mr.  Murman:  There  is  no  dispute  about  the 
effect  of  No.  1457  ? 

Mr.  Eisner:     That  is  correct. 

Q.  (By  Mr.  Murman) :  That  particular  policy, 
SPL-1457,  Mr.  Mettalia,  expired  when? 

A.     September  1,  1946. 

Q.  Prior  to  the  expiration  date  did  you  have 
any  conversation  about  that  insurance  on  the  same 
risk  I  A.     Yes,  I  did. 

Q.  A])out  when  did  those  conversations  take 
place  ? 

A.  Are  you  referring  with  the  lu'oker  or — T  liad 
a  conversation 
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Q.  Let's  put  it  this  way:  When  did  conversa- 
tions first  take  place  in  connection  with  any  insur- 
ance following  the  expiration  of  SPL-1457  ? 

A.     On  or  about  the  beginning  of  July. 

Q.     Of  what  year?  A.     1946. 

Q.  With  whom  did  those  conversations  take 
place  ?  A.    With  our  San  Francisco  office. 

Q.  There  was  some  discussion  within  the  com- 
pany itself,  in  other  words,  is  that  right  ? 

A.     That  is  right. 

Q.  Now,  following  that  discussion  did  you  have, 
at  a  later  date,  any  discussion  with  Mr.  Cantlen? 

A.     Yes,  I  did. 

Q.  When  did  the  conversations  with  Mr.  Cant- 
len  take  place,  the  first  one  you  recall  ? 

A.     On  or  about  the  beginning  of  August. 

Q.     1946?  A.     Yes. 

Q.     Where  did  it  take  place  ? 

A.  In  the  San  Francisco  office,  No.  60  Sansome 
Street. 

Q.     That  is  your  office? 

A.     That  is  correct. 

Q.  And  who  else  was  present  besides  yourself 
and  Mr.  Cantlen? 

A.     I  think  there  was  just  Mr.  Cantlen  and  I. 

Q.  Prior  to  this  conversation  in  August,  1946, 
with  Mr.  Cantlen  had  you  had  any  previous  con- 
versations with  him?  I  mean,  did  you  know  him 
before ! 

A.     Yes,    I    knew    him    as    a    representative    of 
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Bayly,  Martin  &  Fay,  and  handling  the  account  for 

the  California  Motor  Transport. 

Q.     Defendants  in  this  cause?  A.    Yes. 

Q.  You  understand  there  are  several  defendants, 
but  they  are  all  generally  referred  to  as  California 
Motor  Transport  people  ? 

A.     That  is  correct. 

Mr.  Eisner:  I  think  we  might  stipulate  that  ref- 
erence [10]  to  California  Motor  Transport,  referred 
to  in  this  case,  we  refer  to  all  defendants  jointly. 

Mr.  Murman:  That  is  correct.  All  defendants 
are  named  in  the  indictment  and  also  named  in  the 
policy. 

Mr.  Eisner:     In  the  indictment? 

Mr.  Murman:  I  am  sorry.  I  meant  the  com- 
plaint. 

Q.  Now,  Mr.  Mettalia,  what  was  the  conversa- 
tion in  August,  1946? 

A.  Well,  we  were  reviewing  the  losses  and  the 
premiums.  In  other  words,  we  Avere  making  an 
evaluation  of  the  risk. 

Q.  Was  that  after  the  1946  contract,  that  is, 
SPL-1457? 

A.  No;  as  a  matter  of  fact,  it  was  the  1946,  1945, 
1944,  1943,  and  way  back  to  the  original  contract 
that  we  had  for  this  insured. 

Q.  You  were  reviewing  the  full  insurance  ex- 
I)erien('e  up  to  that  time,  is  that  right? 

A.     That  is  correct. 

Q.  You  did  that  for  Mr.  Cantlen,  the  broken*  for 
llie  defendanis  in  this  case?  A.     Yes. 


vs.  The  Fidelity  and  Casualty  Co.  77 

(Testimony  of  Charles  A.  Mettalia.) 

Q.  What  did  Mr.  Cantlen  say  to  you  at  that 
time  and  what  did  you  say  to  him  as  broker?  You 
don't  have  to  give  the  exact  words,  but  the  sub- 
stance of  the  conversation. 

A.  Well,  we  reviewed  the  losses  and  it  indicated 
a  loss  ratio  much,  very  much  in  excess  of  what  we 
call  a  permissible  [11]  loss  ratio.  Under  the  con- 
ditions, we  needed  more  money  to  carry  on  the 
following  year. 

Q.     Did  you  say  that  to  Mr.  Cantlen  ? 

A.    Yes,  I  did. 

Q.     What  did  he  say? 

A.  He  had  agreed  with  me  that  it  was  definitely 
developing  such  a  loss  ratio  that  the  premium 
should  be  increased  at  renewal. 

Q.  What  was  the  premimn  for  the  issuing  of 
Policy  SPL-1457? 

A.     We  had  a  rate  of  1.23  or  something  like  that. 

Q.     Per  what?    The  rate  was  so  much  per  what? 

A.     Per  $100  of  receipts. 

Q.     Gross  receipts?  A.     Gross  receipts. 

Q.     Of  the  assured?  A.    Yes. 

Q.  The  policy  on  issuing  the  policy  was  to  be 
determined  by  taking  the  gross  receipts  of  the  as- 
sured and  multiplying  those  gross  receipts  by 
$1,223,   is   that   correct?  A.     That  is  correct. 

Q.  Did  that  contract  require  a  final  audit  follow- 
ing this  j)olicy?  A.     Yes. 

Q.     I  mean  Policy  No.  SPL-1457. 

A.    Yes.  [12] 
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Q.     Was  that   true   of  the   preceding   contracts? 

A.    Yes. 

Q.  So  that  the  final  jH'emiiim  was  to  be  deter- 
mined  following  the   expiration   of   the   contract? 

A.     That  is  correct. 

Q.     By  final  audit?  A.     That  is  correct. 

Q.     That  had  always  ])een  the  situation  ? 

A.     Yes. 

Q.  Folh)wing  that  conversation  with  Mr.  Cant- 
Ion  in  which  you  stated  that  an  increase  in  the 
premium  was  necessary — I  believe  that  is  what  you 
said,  isn't  that  right?  A.     Yes. 

Q.     He,  as  you  said,  agreed  to  it  ? 

A.     That  is  correct. 

Q.     What  happened? 

A.  Then  we  worked  u])  a  rate  wliioh  would  l^e 
subject  to  Bureau  approval. 

Q.  AVhen  you  say  "Bureau  approval,"  what  do 
you  mean? 

A.  Well,  during  the  ]X'riod  prior  to  1948  all 
rates  were  governed,  that  is,  ratings  of  bureau  com- 
panies, were  governed  by  the  National  Bureau  of 
Casualty  and  Surety  Underwriters,  and  any  rate 
we  might  discuss  would  hv  subject  to  their  final 
ai)])roval  before  we  could  use  that  rate.  We  then 
submitted  <Mir  rates  to  the  Bureau.  [13] 

Q.  \\'as  that  Bureau  limited  to  your  company 
or  did  it  extend  over  other  companies? 

A.  It  extended  to,  oh,  as  far  as  number  T  don't 
know,  bill    T    would  say  the  majority  of  the  com- 
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panics   are   members   of  the   National   Bureau,   or 
they  may  be  advisory  members  so  that  they  use 
these  statistics  of  the  National  Bureau  and  accept 
their  rating  all  over  the  country. 

Q.  The  Bureau,  then,  is  an  industry  bureau  in 
that  sense? 

A.  That  is  correct,  and  they  would  keep  all 
tliese  statistics  so  that  they  could  ])e  governed  in 
making  up  rates. 

Q.  Mr.  Mettalia,  I  show  you — did  you  see  this, 
Mr.  St.  Clair.  I  am  sorry.  (Handing  document  to 
counsel.) 

Mr.  Mettalia,  I  show  you  what  purports  to  be  a 
copy  of  the  notice  that  you  just  referred  to  as  hav- 
ing been  sent  to  the  Bureau,  and  ask  you  if  that  in 
fact  is  such  a  copy  ?  A.     That  is  correct. 

Mr.  St.  Clair:  May  I  ask  the  date  of  that,  Mr. 
Murman  ? 

Mr.  Murman:     It  bears  date  September  19,  1946. 

Q.  Mr.  Mettalia,  I  show  you  down  in  the  lower 
right-hand  corner  of  the  face  of  this  notice  some 
handwriting,  and  ask  you  if  you  are  familiar  with 
that  handwriting  as  to  the  person  who  wrote  it? 

A.     Yes,  I  am.  I  know  the  person  very  well. 

Q.     Whose  handwriting  is  it  ? 

A.  Mr.  Frank  J.  Van  Horn.  He  was  assistant 
manager  of  the  [14]  National  Bureau  in  charge  of 
the  West  Coast  office. 

Mr.  Murman:    At  this  time,  if  the  Court  j^lease, 
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I  will  offer  in  evidence  as  Plaintiff's  Exhibit  1  the 

notice  identified  by  the  witness. 

Mr.  Eisner:  We  object  to  this,  if  the  Court 
please,  as  incompetent,  irrelevant  and  immaterial, 
not  binding  upon  the  defendant  and  third-] )arty 
plaintiff  in  this  case.  I  mean,  it  is  simply  a  procedure 
apparently  followed  without  the  knowledge  of  the 
insured,  and  apparently  to  obtain  the  approval  of 
some  unofficial  organization  of  which  the  plaintiff 
was  a  member  and  of  which  the  insured  had  no 
information,  and  what  communications  transj^ired 
]:)etween  the  insurance  comj'jany  and  any  of  its  or- 
ganization, or  an  organization  of  which  it  was  a 
member,  would  be  hearsay,  incompetent  and  im- 
material so  far  as  the  insured  was  concerned. 

Mr.  St.  Clair:  May  I  inquire,  before  I  join  in 
the  ol^jection,  if  it  is  being  offered  against  the  third- 
party  defendant? 

Mr.  Murman:  Well,  the  case  I  am  putting  in  is 
against  the  defendant  in  the  case,  Mr.   St.  Clair. 

Mr.  St.  Clair:  Insofar  as  it  may  be  offered 
against  the  third-party  defendants  we  join  in  the 
o])j(^ction  of  Mr.  Eisner. 

'i'he  Court:  Overruled,  subject  to  a  motion  to 
strike  if  it  isn't  connected  up.  [15] 

(The  notice  was  marked  Plaintiff's  Exhibit  1 
ill  evidence.) 

(}.  (  IJy  Mr.  Murman):  Mr.  INfettalia,  prior  to 
(•(»iii|)iliii^  this  iiotici^  which  bears  date  September 
19.  1946,  what,  if  aiivthiiui',  had  been  done  concern- 
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iiig  the  premium  rates  as  set  forth  iu  the  notice? 

A.  Well,  we  had  discussed  this  rate  with  our 
home  office.  We  also  discussed  this  rate  with  our 
])roker,  Mr.  Cantlen. 

Q.     You  say  '^our  broker"? 

A.  I  mean  the  broker  for  the  insurance  com- 
pany. 

Q.     Was  Mr.  Cantlen  employed  by  the  F.  and  C.  ? 

A.     No,  he  wasn't. 

Q.  Did  he  have  any  connection  with  F.  and  C. 
fi'om  the  standpoint  of  receiving  any  funds  from 
tliem,  or  anything  of  that  character?  A.     No. 

Q.  So  you  did,  prior  to  sending  this  notice,  dis- 
cuss the  premium  rate  with  Mr.  Cantlen  ? 

A.    Yes. 

Q.  Was  that  discussion  before  September  1, 
1949,  the  date  on  which  the  policy  No.  SPL-1457 
expired  ?  A.     Yes. 

The  Court :    You  mean  the  date  it  expired  ? 

Mr.  Murman:  The  date  before  the  date  it  ex- 
pired, your  Honor.  It  expired,  I  believe  Mr.  Met- 
talia testified,  on  September  1,  1946.  That  is  SPL- 
1457.  [16] 

Q.     Isn  't  that  right,  Mr.  Mettalia  ? 

A.     That  is  correct. 

Q.  This  discussion  with  Mr.  Cantlen  concerning 
tlic  iMcmium  was  before  that  date? 

A.     That  is  correct. 

Q.     Do  you  remember  about  when  it  was  ? 

A.  Oh,  I  would  say  about  the  latter  part  of 
Au-ust.  1946. 
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Q.     Where  did  it  take  place,  do  you  recall  ? 

A.     60  Sansome  Street,  my  office. 

Q.  What  did  you  tell  Mr.  Cantlen  at  that  time 
and  what  did  he  say  to  you  ? 

A.  We  i)roposed  these  rates,  which  were  subject 
to  National  Bureau  approval. 

Q.  You  told  him  you  were  proposing  the  rates 
subject  to  the  National  Bureau  approval? 

A.     Yes. 

Q.  What  rates  did  you  tell  him  you  were  pro- 
posing? 

A.  $2  for  the  primary  coverage  and  20  cents  for 
the  excess  coverage. 

Q.     Is  that  $2  per  $100  for  gross  receipts  ? 

A.    Yes. 

Q.  And  20  cents  per  $100  gross  receipts  for  the 
excess?  A.     That  is  correct. 

Q.  A  total  premium  for  its  policies  of  $2.20  for 
$100  gross  receipts?  [17] 

A.     That  is  correct. 

Q.  You  stated  that  to  Mr.  Cantlen  before  the 
expiration  date  of  SPL-1457,  correct  ? 

A.     That  is  correct. 

Q.  You  told  him  those  rates  were  subject  to  ap- 
proval by  the  Bureau?  A.     Yes. 

Q.  Did  you  tell  him  you  were  going  to  notify 
the  l>ureau  of  those  rates  if  he  approved  them? 
Withdraw  that  question.  T  am  assuming  something 
not  yet  in  evidence. 

What  (lid  Ml',  (^mtlcn  say  when  yoii  uav(^  liiin 
tJH.sc  fi,<;ures?  A.     Oh, 
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Q.  Well,  I  don't  mean  exactly.  What  in  sub- 
stance, was  his  reply? 

A.  That  the  rate  was  reasonable  because  of  the 
past  experience  and  other  conditions  that  arose  in 
the  industry  as  a  whole. 

Q.  What,  if  anything,  did  he  say  about  your 
statement  that  they  were  going  to  be  referred  to 
the  Bureau?  Did  he  say  anything  about  that? 

A.     No,  but — I  don't  recall. 

Q.  But  you  do  recall  you  told  him  the  rates 
were  subject  to  the  Bureau  approval,  is  that  right? 

A.     Yes,  that  is  correct. 

Q.  Following  this  was  there  anything  else  in 
that  conversation  that  bears  on  this  matter  that  you 
can  recall?  [18] 

A.  Well,  no.  We  went  over  these  ligures  exten- 
sively. I  remember  roughly  that  the  percentages  of 
loss  ratio  certainly  were  unbalanced. 

Q.  Did  you  tell  him  what  they  were  at  that 
time?  A.     Yes,  I  did. 

Q.    What  did  you  tell  him  ? 

A.  The  premiums  were  approximately — that  is, 
over  the  period  we  were  on  the  risk — $66,000  with 
al)out  $77,000  or  $78,000  in  losses. 

Q.     You   told  Mr.   Cantlen  that?  A.     Yes. 

Q.  That  was  in  the  same  conversation  where  you 
told  him  about  the  insurance  premium  rates  being 
subject  to  the  Bureau  approval,  is  that  right? 

A.     That  is  correct. 

Q.  Following  that  conversation,  what,  if  any- 
thing, was  done  about  the  new  policies  ? 
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A.  We  finally  agreed  on  the  rates.  I  sul)mitted 
my  formula  to  the  National  Bureau.  The  policies, 
could  not  be  issued  until  that  approval  was  forth- 
coming, so  that  we  had  to  issue  a  binder  pending 
the  approval  of  the  Bureau,  so  we  proceeded  with 
the  binder  and  then  when  the  National  Bureau  ap- 
proved the  rates,  why,  we  went  ahead  and  issued 
the  policy. 

Q.  Now,  at  the  time  you  issued  the  binder  were 
there  any  numbers  assigned  to  the  prospective  new 
policies'?  [19] 

A.  Yes,  we  had  to  assign  a  number  to  the  policy 
l:)ecause — to  the  insured,  because  of  certain  Federal 
and  State  filings  we  had  to  make. 

Q.     What  were  those  filings  to  be  ? 

A.  We  had  to  make  a  Railroad  Commission  fil- 
ing, which  is  now  known  as  the  Public  Utilities 
Commission,  and  also  had  to  make  a  filing  for  the 
ICC,  otherwise  they  would  immediately  stop  the 
operations  of  the  California  Motors. 

Q.  So  at  the  time  the  binder  was  issued,  follow- 
ing this  conversation  with  Mr.  Cantlen  and  prior 
to  the  approval  by  the  Bureau,  you  did  assign 
policy  numbers  to  these  prospective  contracts  and 
make  the  filings  with  the  Railroad  Conunission  and 
tlie  ICC?  A.     Yes;  otherwise 

Q.     And  about — pardon  me. 

A.  Otherwise  the  binder  wouldn't  be  very  much 
Aalue  to  an  insured  without  these  filings. 

Q.  By  the  way,  Mr.  Mettalia,  the  filings  with 
Hie  Railroad  Commission  and  the  ICC  were  oiilv 
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as  to  the  primary  insurance,  isn't  that  correct? 

A.    Yes,  because  that  is  all  they  require. 

Q.     That  is  the  minimum  ? 

A.  That  is  the  limit  that  the  ICC  and  the  Rail- 
road Conmiission  require. 

Q.     That  satisfied  the  minimum  limit  ?  [20] 

A.     That  is  correct. 

Q.  At  this  time  I  show  you  what  purports  to  be 
a  copy  of  the  filing-  with  the  Railroad  Commission 
of  the  State  of  California  and  ask  you  if  it  is — if 
you  identify  it  as  such.  A.     That  is  correct. 

Q.  I  notice  it  carries  the  stamp  of  the  "Railroad 
Commission,  State  of  California,  August  28,  1946, 
Transportation  Department."  Does  that  recall  to 
you  on  or  about  the  date  it  was  filed? 

A.  Yes,  this  was  filed  with  the  Railroad  Com- 
mission on  August  27,  which  is  the  date  there,  and 
it  was  accepted  by  the  Railroad  Commission  on 
August  28. 

Q.     1946?  A.     1946. 

Q.     That  was  before  the  expiration  date? 

A.     That  is  correct. 

Q.     On  the  then  existing  policy  SPL-1457? 

A.     That  is  correct. 

Q.  On  this  filing  I  note  you  have  stated  the  policy 
number  SPL-20968.  A.     That  is  correct. 

Q.  Is  that  the  number  assigned  to  the  primary 
policy  of  the  new  policies  ?  A.     Yes. 

Mr.  Murman:  At  this  time  I  offer  in  e\ddence 
as  [21]  plaintiff's  exhibit  next  in  order  the  copy 
identified  by  the  witness. 
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The  Court:     It  may  be  admitted. 

(Tlio  document  was  marked  Plaintiff's  Ex- 
hibit 2  in  evidence.) 

Q.  (By  Mr.  Murman) :  You  said  there  was  a 
filing  made  wdth  the  ICC.  Was  that  made  by  the 
San  Francisco  office? 

A.  No.  All  ICC  filings  are  controlled  by  our  New 
York  office,  at  our  direction,  of  course. 

Q.  What  is  the  procedure  as  to  the  ICC  filing, 
for  the  information  of  the  Court,  in  connection  with 
this  particular  filing,  do  you  recall? 

A.  Well,  we  usually  send  a  wire  or  memorandum 
to  our  home  office  to  insti'uct  them  to  file  the  ICC. 
They  will  file  it  and  then  they  will  confirm  that 
filing  to  us.  They  wdll  send  us  a  form  letter  that 
the  filing  has  been  made. 

Q.  That  is  all  you  receive  back  which  you  would 
have  in  your  file  here,  that  such  a  filing  was  made? 

A.     That  is  correct. 

Q.  And  again,  the  filing  is  limited  to  the  primary 
policy,  is  that  correct?  A.     Yes. 

Q.     I  think  I  asked  tliat  before.    I  am  sorrw 

A.     Yes. 

Q.  At  this  time,  Mr.  Mettalia,  1  sbow  yon  what 
])ur|>ni-ts  to  ))('  a  telegvnm  I'loui  you  to  the  New  York 
office  of  your  comjiauy.  [22]  together  with  a  reply 
from  that  office  to  your  office,  to  your  attention,  a 
telegram 

1  believe,  your  Honor,  I  have  anticipated  a  matter 
here.     I   think    I   liave  the  wi'oui;'  teleu'rani,  and  the 


vs.  The  Fidelity  and  Casualty  Co.  87 

(Testimony  of  Charles  A.  Mettalia.) 

wrong  answer.   I  will  have  to  withdraw  the  offer  at 

this  time. 

Mr.  Eisner :  May  I  have  that,  counsel,  please  *?  I 
want  to  use  it. 

Mr.  Murman :  I  am  going  to  offer  it  later  on.  I 
am  not  going  to  withhold  it,  but  it  is  in  the  wrong 
chronology. 

Mr.  Eisner:     I  want  to  make  a  note  of  it. 

Mr.  Murman:     All  right. 

Q.  I  don't  seem  to  have  such  a  wire  and  letter 
here  in  my  file,  Mr.  Mettalia.  Do  you  recall  one  hav- 
ing been  sent  and  received  back  in  this  case  ? 

A.     Oh,  yes. 

Q.  Now,  was  that  wire  sent  about  the  time  that 
the  filing  was  made  with  the  Railroad  Commission 
of  California  ?  A.     Yes. 

Q.  Do  you  know  whether  or  not  that  filing  was 
made  before  the  expiration  date  of  SPL-1457'? 

A.     Yes. 

Q.     That  is,  the  filing  with  the  ICC? 

A.     I  am  sure  of  it. 

Q.  Did  that  tiling  refer  to  SPL-20968,  the  pri- 
mary, new  policy?  [23]  A.     Yes,  sir. 

Q.  Referring  to  Plaintiff's  Exhibit  1  in  evidence, 
the  identified  signature  of  Mr.  Van  Horn,  I  see 
under  that  signature  "9/25/46."  Did  you  receive 
the  notice  back  with  that  signature  and  date  en- 
dorsed on  it  as  "9/25/46"?  A.     Yes. 

Q.  What  if  anything  did  you  do  after  you  re- 
ceived the  Bureau  approval  ? 
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A.  We  proceeded  ^^ith  the  issuance  of  the  poli- 
cies. 

Q.     To  whom  were  the  policies  given? 

A.     Bayly,  Martin  &  Fay. 

Q.     Any  one  individual  in  that  organization? 

A.     Oh,  I  don't  know.   I  suppose 

Q.  Not  what  you  suppose.  Do  you  recall  whether 
they  were  sent  by  a  letter  of  transmittal,  or  was  it 
a  manual  delivery? 

A.     It  was  a  manual  delivery. 

Q.     It  was  a  manual  delivery?  A.     Yes. 

Q.     To  Bayly,  Martin  &  Fay? 

A.     That  is  correct. 

Q.  But  you  don't  know  at  this  time  to  whom  that 
delivery  was  actually  made?  A.     No,  I  don't. 

Q.  At  this  time,  Mr.  Mettalia,  I  show  you  policy 
No.  SPL-20968,  which  purports  to  be  the  original 
policy,  and  ask  you  [24]  whether  or  not  you  can 
identify  it  as  such  and  as  one  of  those  two  policies 
delivered  to  Bayly,  Martin  &  Fay. 

A.     That  is  correct.   Tbis  is  the  original  policy. 

Mr.  Murman :  At  this  time,  if  the  Court  please, 
1  ask  that  the  ]:)olicy  identified  by  the  witness  l)e 
marked  Plaintiff's  exhibit  next  in  order  in  cvideiice. 

niie  Court :     Admitted. 

(The  policy  was  marked  Plaintiff's  Fxbibit  3 
in  evidence.) 

Q.  (By  Mr.  Murman)  :  I  also  sbow  you.  Mr. 
Mettalia,  policy  No.  SPL-209r)(),  wliicli  ])urp()its  to 
be  tbe  oi'iiiiual  ])oli('y,  and  ask  you  wlK^tbcr  or  not 
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that  is  one  of  those  two  policies  delivered  to  Bayly, 
Martin  &  Fay  at  the  time  you  stated. 

A.     That  is  correct. 

Mr.  Murman:  1  make  a  similar  offer  as  to  this 
policy,  your  Honor. 

The  Court:     What  is  that?     No.  20950? 

Mr.  Murman :     Yes,  your  Honor,  20950. 

(The  policy  was  marked  Plaintiff's  Exhibit  4 
in  evidence.) 

Mr.  Murman:  At  this  time,  if  the  Court  please, 
I  would  like  to  call  to  your  Honor's  attention  the 
fact  that  on  the  face  and  in  the  endorsements  of  this 
policy  it  is  provided  that  the  rate  is  subject  to  final 
audit. 

Q.  Attached  to  the  policy  as  an  endorsement  is 
a  printing  entitled  "Premium  periodically  adjusted 
for  casualty  payroll  policies  only."  This  reads,  "It 
is  hereby  agreed  that  each  [25]  months  the  premium 
for  the  preceding  period  of  the  policy  shall  be  de- 
termined upon  the  actual  basis  for  such  period,  and 
the  insured  shall  immediately  pay  the  additional 
premium  due.  In  accordance  with  the  provisions  of 
tliG  i)olicy  tlie  insured  shall  file  with  the  comj)any 
promptly  upon  the  completion  of  each  of  such 
periods,  a  written  statement  of  the  actual  basis  of 
the  premium  for  the  said  period.  It  is  further 
understood  and  agreed  that  the  advance  payment 
made  by  the  insured  on  account  of  the  premium  for 
this  policy  shall  not  be  credited  until  the  last  pay- 
it  u-iit  under  the  foregoing  endorsement  is  duo.   This 
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endorsement  shall  not  be  binding  upon  the  company 
unless  countersigned  by  a  duly  authorized  repre- 
sentative of  the  company." 

Then  it  bears  the  proper  dates  and  countersig- 
nature. 

Mr.  Eisner:  What  is  the  number  of  that  rider, 
please  ? 

Mr.  Murman:  It  doesn't  bear  a  number,  Mr. 
Eisner,  but  does  have  a  form  number.  It  is  the  first 
endorsement  under  the  face  of  the  policy  and  it  is 
Form  No.  L-1403D. 

Special  endorsement  No.  7  attached  to  the  policy 
reads  as  follows:  "In  consideration  of  the  premium 
at  which  this  policy  is  issued  it  is  hereby  understood 
and  agreed  that  the  policy  does  not  apply  under 
coverage  'A'  except  with  respect  to  the  ownership, 
maintenance  or  use  of  automobiles  while  away  from 
premises  owned,  rented  or  controlled  by  the  named 
insured  or  the  ways  immediately  adjoining."  Under 
that  appears  [26]  "Premium  determination.  Esti- 
mated annual  gross  earnings." 

Q.  Mr.  Mettalia,  do  you  recall  where  that  esti- 
mated annual  gross  earnings  came  from  that  appears 
there  in  the  policy,  $1,500,000? 

A.  Well,  it  would  be  one  of  two  ways  we  got 
tliat,  either  from  the  broker  or  our  previous  annual 
overall  audit  that  we  made. 

Mr.  Murman:  Then  it  is  provided,  your  Honor: 
"Rate  per  $100  of  gross  earnings,  $2.  Estimated 
annual  premium,  $30,000."     Under  that  in   I'ejiular 
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typewritten  language  is  this:  "Final  premium  to  be 
determined  by  audit."    That  bears  the  dates,  as  do 
the  other  endorsements,   and  countersigned  signa- 
tures. 

There  is  also  attached  hereto  as  an  endorsement 
the  endorsement  showing  the  filing  with  the  ICC. 
That  is  as  to  the  primary  insurance.  It,  by  the  way, 
your  Honor,  referred  on  the  face  of  the  policy  to 
"Excess"  by  "Number  of  preceding  policy,  SPL- 
1457.  See  also  SPL-20950."  The  excess  policy, 
which  bears  the  lower  number,  SPL-20950,  has  a 
similar  endorsement  exactly  the  same  as  the  en- 
dorsement I  read  to  you  first  on  the  other  policy, 
your  Honor.  That  again  bears  the  same  form  num- 
ber, Mr.  Eisner.    No  endorsement  number. 

Now,  the  endorsement  that  is  similar  to  the  one  I 
read  in  the  preceding  policy,  your  Honor,  that  was 
numbered  7,  is  in  this  policy  numbered  No.  10,  and 
it  provides:  "Premium  determination,  estimated 
annual  gross  earnings,  $1,500,000."  [27]  The  same 
figure.  "Rate  per  $100  of  gross  earnings,  $.20.  Esti- 
mated annual  premium,  $3,000.  Final  premium  to 
be  determined  by  audit." 

This,  of  course,  is  the  excess  policy,  but  it  has  the 
sauK^  endorsements  in  it  in  connection  with  the  de- 
termination of  the  premium. 

Q.  Now,  Mr.  Mettalia,  as  to  Plaintiff's  Exhibits 
3  and  4,  the  policies  in  question,  there  appears  on 
the  face  of  each  that  the  policy  period  is  from 
September  1,  1946,  to  September  1,  1947.  Can  you 
state  whether  or  not  there  was  au}^  different  policy 
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period  than  that  appearing  on  the  face  of  these 

contracts'?  A.     No,  there  wasn't. 

Q.  Are  you  referring  to  the  beginning  of  the 
period  or  the  end  of  the  period  % 

A.  Both.  I  mean,  the  policy  was  effective  Se])- 
tember  1,  1946,  and  expired  September  1,  1947. 

Q.  Would  there  be  any  way  that  that  policy,  that 
policy  period  would  be  shortened? 

A.  Only  by  a  cancellation  notice  or  by  endorse- 
ment, which  must  be  acknowledged  by  the  insured. 
That  is  the  only  two  ways  I  know  of,  or  if  the  policy 
is  returned  for  cancellation. 

Q.  Were  either  of  those  two  ways  followed  in  this 
particular  case  ?  A.     Yes.  [28] 

Q.     Which  of  the  two? 

A.     We  sent  out  cancellation  notices. 

Mr.  Murman :  Do  you  have  those  original  notices, 
Mr.  Eisner? 

Mr.  Eisner:    Yes. 

Mr.  Murman:  I  think  they  were  included  in  my 
demand. 

Mr.  Eisner:    Yes,  I  have  them. 

Q.  (By  Mr.  Murman) :  Mr.  Mettalia,  I  show 
you  what  ])urports  to  be  a  cancellation  notice  dated 
December  19,  1946,  addressed  to  California  Motor 
Transport  people,  beanng  all  of  the  names  on  the 
reverse  side,  and  referring  to  policy  No.  SPL-20968, 
and  stating  the  cancellaticm  takes  effect  on  the  21st 
day  of  January,  1947,  at  12:01  a.m.  standard  time. 
T  .'isk   vnii   if  that  can   lu'   identified  hv   \-(tu  a.s  tlu^ 
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notice  sent  to  the  defendants  in  this  case  in  con- 
nection with  that  particular  policy. 

A.     That  is  correct.     This  is  the  notice. 

Mr.  Murman:  I  offer  this  in  evidence  as  plain- 
tiff's exhibit  next  in  order. 

The  Court :    No.  5. 

(The  cancellation  notice  was  marked  Plain- 
tiff's Exhibit  5  in  evidence.) 

Q.  (By  Mr.  Murman) :  I  also  show  you,  Mr. 
Mettalia,  a  similar  notice,  similarly  dated,  in  all 
respects  the  same  except  for  the  policy  number, 
SPL-20950,  and  ask  you  if  you  identif}^  that  as  such 
a  notice.  [29]  A.     That  is  correct. 

Mr.  Murman:  I  offer  this  in  evidence  as  plain- 
tiff's exhibit  next  in  order,  jour  Honor. 

The  Court:     No.  6. 

(The  notice  of  cancellation  was  marked  Plain- 
tiff's Exhibit  No.  6  in  evidence.) 

Q.  (By  Mr.  Murman)  :  Mr.  Mettalia,  in  con- 
nection with  the  notices  of  cancellation  you  have 
just  identified,  was  there  a  notice  of  cancellation 
filed  with  the  Railroad  Commission  as  to  primary 
policy  SPL-20968?  A.     Yes,  there  was. 

Q.  I  show^  you  at  this  time  w^hat  purports  to  be 
a  copy  of  such  a  notice,  referring  to  policy  No. 
SPL-20968,  and  referring  to  the  defendants  in  this 
case,  and  ask  you  if  .vou  can  identify  that  as  a  copy 
of  the  notice  which  was  filed? 

A.     That  is  correct. 

Q.     When  you  filed  the  original,  it  did  not  bear 
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the   staiii])   II])   there,   up   in   the   left-hand   corner, 

did  it «  A.     No,  it  didn't. 

Q.  That  was  stamped  on  tlie  copy  at  the  time 
the  filing  was  made?  A.     That  is  correct. 

Mr.  Mnrman:  Your  Honor,  it  is  stamped  there, 
"Railroad  Commission,  State  of  California,  Decem- 
ber 20,  1946,  Transportation  Department,  Truck 
and  Stage  Division."  And  the  [30]  notice  on  its 
face  shows  the  cancellation  to  be  effective  as  of  the 
same  date  the  notice  is  given,  January  21,  1947.  I 
offer  this  in  evidence  as  plaintiff's  exhibit  next  in 
order. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 7  in  evidence.) 

Q.  (By  Mr.  Murman)  :  Now,  Mr.  Mettalia,  was 
there  a  cancellation  given  to  the  ICC? 

A.     Yes,  there  was. 

Q.     In  what  manner  was  that  notice  given? 

A.  We  notified  the  home  office  to  send  out  the 
insurance  notice  to  the  ICC. 

Q.  How  was  that  notification  given  to  the  home 
office,  do  you  remember? 

A.     J  })(4ieve  by  mre. 

Q.  I^y  wire?  Did  you  I'eceive  back  word  that 
that  cancellation  had  occurred?  A.     Yes. 

Mr.  Murman:     Do  you  have  those? 

Mr.  Eisner:     Yes,  I  have. 

Q.  (Hy  Mr.  Murman):  At  this  time  1  show 
you,  Mr.  Mettalia,  what  pur])orts  to  be  co])y  of  such 
wire  and  tbe  original  of  such  re])ly,  refci-rinu:  to  the 
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cancellation  of  the  filing-  with  the  ICC,  and  ask  you 
if  you  identify  those  documents  as  purporting  to  be 
what  I  just  referred  to. 

A.     That  is  correct.  [31] 

Mr.  Murman:  At  this  time,  if  the  Court  please, 
I  offer  these  two  documents  collectively  as  plain- 
tiff's exhibit  next  in  order,  since  they  both  apply 
to  this  same  action. 

(The  documents  were  marked  Plaintiff's  Ex- 
hibit 8  in  evidence.) 

Q.  (By  Mr.  Mm^an)  :  Now,  Mr.  Mettalia,  your 
particular  duties  have  to  do  with  the  knowledge  of 
claims  filed,  do  they?  A.     Yes,  they  do. 

Q.  Can  you  state  whether  or  not  any  claims 
were  filed  by  the  defendants  in  this  case  under  the 
policies  or  either  of  them  which  are  now  Plaintiff's 
Exhibits  3  and  4  in  evidence,  namely,  SPL-20968 
and  SPL-20950,  during  the  time  elapsing  betw^een 
September  1,  1946,  and  January  21,  1947? 

Mr.  Eisner:  Just  a  moment.  We  object  to  that 
as  calling  for  a  conclusion  of  the  witness.  The 
Avitness  can  testify  as  to  whether  or  not  claims  were 
filed,  and  the  claims  will  speak  for  themselves,  but 
the  statement  as  to  whether  or  not  the  claim  was 
filed  under  these  policies  or  whether  they  were  filed 
under  a  binder  w^ould  call  for  a  conclusion  of  the 
witness. 

The  Court:    I  think  that  objection  is  good. 

Mr.  Murman :    I  think  that  is  correct,  your  Honor. 
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The  Court:    Reform  your  question. 

Mr.  Murman:     Yes,  your  Honor.  [32] 

Q.  Mr.  Mettalia,  can  you  state  whether  or  not 
any  claims  were  tiled  with  the  plaintiff  in  this  case 
during  the  time  elapsing  between  September  1,  1946, 
and  any  date  thereafter? 

A.     Yes,  there  have  been. 

Q.  In  this  area,  Mr.  ^Lettalia,  you  have  one  office 
ov  more  than  one  office  with  whom  the  defendants 
in  this  case  w^ould  do  business  under  these  policies? 

A.     We  have  one  office. 

Q.     One  office?  A.     Yes. 

Q.     Where  is  that  office? 

A.     60  Sansome  Street. 

Q.  Is  there  another  office  in  the  State  of  Cali- 
fornia? 

A.  Yes,  we  have  several  offices  other  than  the 
one  in  this  area. 

Q.     Where  is  that  office? 

A.  We  haA^e  one  in  Los  Angeles,  one  in  Fresno, 
one  in  Oakland,  and  one  in  Bakersfield. 

Q.  Do  you  know  whetlier  or  not  claims  were 
received  by  those  other  offices?  A.     Yes.  Yes. 

Q.  Claims  that  are  received  in  the  Los  Angeles 
office,  are  they  sent  to  San  Francisco?  A.     No. 

Q.  Claims  that  are  received  in  the  Fresno  office, 
are  they  [33]  sent  to  San  Francisco?  A.     No. 

Q.  Claims  that  are  i-eceived  in  the  Oakland  oflice, 
are  they  sent — where  are  they  sent? 

A.     Tli('  Oakland  o^icc. 
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Q.  Does  San  Francisco  have  any  knowledge  of 
those  claims  in  Oakland?  A.     Yes. 

Q.  Does  San  Francisco  have  any  knowledge  of 
the  claims  filed  in  the  other  offices  you  mentioned? 

A.     Yes. 

Q.  Do  you  know,  Mr.  ^iettalia,  from  your 
records  as  to  how  many  claims  were  received  by  the 
company  from  the  defendants  in  this  case  after 
September  1,  1946?  A.     Yes. 

Q.     How  many?  A.     98. 

Q.  98.  And  do  you  know  from  the  files  of  your 
office  as  to  how  much  money  w^as  paid  out  on  those 
claims?  A.     About  $7800,  I  believe. 

Q.     That  is  in  round  numbers'?  A.     Yes. 

Q.  And  those  claims  -were  all  claims  that  arose 
after  September  1,  1946,  and  were  paid  after  that 
date,  is  that  true  ?  A.     That  is  correct.  [34] 

Q.  So  far  as  you  know,  there  are  no  further 
claims  outstanding,  is  that   correct. 

A.     That  is  correct. 

The  Court:     AVe  will  take  a  five-minute  recess. 

(Recess.) 

Q.  (By  Mr.  Murman)  :  Mr.  Mettalia,  I  show  you 
what  purports  to  be  claims  filed  Avith  the  plaintiff  by 
the  defendants  in  this  case,  and  ask  you  whether  o;- 
not  you  identify  the  documents  which  I  have  handed 
to  you  as  such.  A.     That  is  correct. 

Q.     Are  they  all  of  the  claims  ? 

A.  No,  they  are  not.  These  are  the  claims  that 
were  submitted  to  our  San  Francisco  office.  Don't 
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include  the  other  claims  offices  that  we  have  in  this 

territory. 

Q.  Do  you  know  what  if  anything  liappened  to 
those  other  claims? 

A.  Yes,  all  other  claims  offices,  they  submit  their 
reports  to  our  home  office.  See,  they  are  more  or  less 
field  claims  offices. 

Q.  But  these  were  written  in  San  Francisco  and 
are  being  produced  as  a  portion  of  the  claims  that 
were  tiled?  A.     That  is  correct. 

Q.  Over  what  period  do  those  you  have  in  your 
hand  extend?  When  is  the  date  of  the  first  claim? 

A.     September  1,  1946.  [35] 

Q.     What  is  the  date  of  the  last  claim  ? 

A.  January  20,  1947.  Do  you  want  the  last  date 
of  accident? 

Q.     Yes. 

A.  January  20,  1947.  Then  we  have  a  report  of 
claim 

Q.  Is  that  an  additional  claim  you  are  referring 
to  now  ? 

A.  Yes.  Then  we  have  another  date  of  accident, 
November,  1946,  and  that  was  reported  December  4, 
1947. 

Q.  Did  you  receive  the  report  of  that  claim  of 
accident  which  happened  in  November,  1946,  in 
December,  1947?    Is  that  correct? 

A.     That  is  correct. 

Q.     What  happened  to  that  claim? 

A.     This  was  a  suit  for  $15,000  and  we  defended 


vs.  The  Fidelity  and  Casualty  Co.  99 

(Testimony  of  Charles  A.  Mettalia.) 
it,  and  successfully,  for  the  California  Motor  Trans- 
port. 

Q.  That  was  reported  to  you  in  December,  1947, 
is  that  correct?  A.     Yes,  sir. 

Q.  You  then  took  the  defense  of  it  and  success- 
fully defended  it,  is  that  correct? 

A.     That  is  correct. 

Q.     You  expended  money  in  the  defense,  did  you  ? 

A.     Yes,  we  did. 

Q.  There  are  vouchers  attached  there  to  that. 
Do  you  have  the  total  of  those  vouchers? 

A.     Yes.  [36] 

Q.     What  is  the  total  amount  expended? 

A.     $1,671.77. 

Q.  That  was  paid  by  the  plaintiff  in  the  defense 
of  the  defendants'  lawsuit  as  shown  by  that  claim, 
is   that   correct?  A.     That  is  correct. 

Q.  So  that  you  got  what  we  call  a  defendants' 
result  there  ?  A.     Yes,  sir. 

Mr.  Murman :  At  this  time^  if  the  Court  please, 
I  offer  in  evidence  collectively  as  plaintiff's  exhibit 
next  in  order  the  claims  filed,  identified  by  the  wit- 
ness, and  ask  that  they  be  so  marked. 

The  Court :     Very  well. 

(The  claims  were  marked  Plaintiff's  Exhibit 
9  in  evidence.) 

Mr.  Murman:     You  mav  cross-examine. 
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Cross-Examination 

By  Mr.  Eisner: 

Q.  Mr.  Mettalia,  your  company  had  been  doing 
business  with  Bayly,  Martin  &  Fay  for  a  great 
many  years,  isn't  that  true — Fidelity  and  Casualty 
Company?  A.     I   believe  so;   I  am  not   sure. 

Q.  There  was  a  policy  that  the  California  Motor 
Transport  Company  had  from  September  1,  1945,  to 
September  1,  1946?  A.     That  is  correct. 

Q.  I  am  going  to  show  you  this  policy  No.  1457, 
and  ask  if  you  can  identify  it  as  the  policy  of  the 
California  Motor  [37]  Transport  Company  that  was 
in  existence  from  September  1,  1945,  to  September  1, 
1946?  A.     That  is  correct. 

Mr.  Eisner:     You  are  familiar  with  that,  counsel? 

Mr.  Murman :     Yes. 

Mr.  Eisner:  We  offer  this  policy  in  evidence  as 
Defendants'  exhibit. 

Mr.  Murman:  To  which  we  object  as  incompe- 
tent, irrelevant  and  immaterial,  not  binding  upon 
the  plaintiff,  not  within  the  issues  of  this  case. 

The  Court:  Overrule  the  objection.  That  is  Ex- 
hibit A.   How  are  you  going  to  mark  them? 

The  Clerk:  I  didn't  think  I  would  distinguish. 
I  thought  I  would  mark  it  just  Defendants'  Exhibit. 
You  think  it  should  be  distinguished? 

The  Court :     I  tliink  so. 

The  Clerk:     This  will  ))e  Defendants'  Kxliibit  A. 
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I   will  mark  the  third  party  defendant's  exhibits 

with  double  letters. 

(Policy  No.  SPL-1457  was  marked  Defend- 
ant's Exhibit  A.) 

Q.  (By  Mr.  Eisner)  :  It  is  the  practice  of  the 
insurance  company,  prior  to  the  time  that  a  policy 
of  an  insured  expires,  to  issue  or  get  out  a  renewal 
policy  so  that  it  can  be  effective  as  of  the  date  of 
expiration  of  the  original  policy,  isn't  that  true? 

A.     Yes,  that  is  correct?  [38] 

Q.  Now,  then.,  in  this  instance  you  began  talking 
with  Mr.  Cantlen  and  Bayly,  Martin  &  Fay  some- 
time prior  to  September  1,  1946,  that  is  to  say,  some- 
time in  August?  A.     That  is  correct. 

Q.     Early  in  August,  was  it?  A.     Yes. 

Q.  You  discussed  with  Mr.  Cantlen  the  rate  that 
should  be  applicable  to  the  policy  if  renewed  for 
another  year ;  that  is  true  ?  A.     That  is  correct. 

Q.  And  do  I  understand  from  you  that  prior  to 
September  1,  1946,  you  came  to  an  agreement  with 
Mr.  Cantlen  that  the  rate  for  the  renewal  policy 
during  the  succeeding  year  would  be  $2.20? 

A.     That  is  about  right,  yes. 

Mr.   St.  Clair:     What  was  that  answer? 

A.    Yes. 

Q.  (By  Mr.  Eisner) :  In  other  words,  prior  to 
September  1,.  1946,  you  had  then — and  I  mean  the 
Fidelity  and  Casualty  Company — come  to  a  definite 
agreement  with  Mr.  Cantlen  as  to  what  the  rate  of 
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premium  would  be  for  the  i)olicy  during  the  succeed- 
ing year? 

A.  Subject  to  home  office  approval — subject  to 
the  approval  of  the  National  Bureau  of  Casualty 
and  Surety  Underwriters  and  submitting  the  return 
to  the  home  office  for  [39]  our  formula. 

Q.  So  far  as  Mr.  Cantlen  was  concerned,  he  was 
satisfied  that  the  rate  during  the  succeeding  year 
would  be  $2.20,  is  that  correct? 

A.  If  it  were  approved  by  the  National  Bureau. 
In  other  words,  we  couldn't  agree  on  any  rate  at  all 
unless  the  Bureau  so  advised  us  to  use  that  rate. 
We  had  assumed  the  National  Bureau  would  go 
along  on  that  rate. 

Q.  Yes.  Well,  then,  to  restate  that,  you  had  an 
agreement  with  Mr.  Cantlen  as  to  what  the  pre- 
mium would  be,  which  was  $2.20,  subject  to  the  ap- 
proval of  the  National  Bureau  ? 

A.     That  is  correct. 

Q.  After  September  1,  1946,  you  had  no  further 
negotiations  with  Mi'.  Cantlen  respecting  the  rate  of 
premium  upon  this  policy  for  the  renewal  during  the 
succeeding  year?  A.     I  didn't. 

Q.     Yes.    I  am  restating  your  testimony. 

A.  Periodically  Mr.  Cantlen  came  in  the  office  to 
see  us. 

Q.  1  imderstood  you  to  say  that  so  far  as  Mi-. 
Cantlen  was  concerned,  you  had  an  agreement  witli 
M  V.  (^antlen  prior  to  September  1,  1946,  that  the  rate 
u]>on    this   renewal    would   be   $2.20,   subject   to  a])- 


vs.  The  Fidelity  mid  Casualty  Co.  103 

(Testimony  of  Charles  A.  Mettalia.) 
proval  of  the  National  Bureau  ? 

A.     That  is  correct. 

Q.  I  will  ask  you  the  question  again:  After 
September  1,  did  you  have  any  further  negotiations 
with  Mr.  Cantlen  as  to  [40]  what  the  rate  would  be 
during  that  succeeding  year,  September  1,  1946,  to 
September  1,1947?  A.     No. 

Q.  Very  well.  Now,,  then,  Mr.  Mettalia,  in  policy 
No.  20946,  which  has  been  introduced  in  evidence, 
you  called  attention,  or  your  attention  was  called  to 
the  fact  it  provides  for  an  annual  audit? 

Mr.  Murnian:  May  I  interrupt?  I  don't  think 
there  is  a  20946.  I  think  you  have  the  wrong  num- 
ber. 

Mr.  Eisner :     Very  well,  that  may  be  No.  20968. 

A.     Yes. 

Q.  I  wish  to  make  clear  what  those  annual  audits 
are.  That  annual  audit  was  an  audit  that  was  made 
by  the  insurance  company  of  the  books  of  the  in- 
sured as  of  the  expiration  of  the  insurance  period 
in  order  that  the  insurance  company  could  be  sure 
that  the  insured  had  properly  reported  its  gross 
earnings  for  the  insured  period,  is  that  correct? 

A.     No,  you  are  wrong. 

Mr.  Murman :  I  object  to  this  on  the  ground  that 
this  witness  would  be  giving  his  conclusion,  as  he 
is  not  in  the  auditing  department,  your  Honor.  He 
is  in  the  underwriting  department.  I  may  say,  we 
have  a  man  from  the  auditing  department  and  he 
will  be  produced  as  a  witness  and  can  testify  from 
his   own   personal   knowledge.       Furthermore,    the 
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question  is  complex  and  compound  and  I  don't  un- 
derstand it  myself.  But  [41]  this  witness  isn't  capa- 
ble of  answering  it. 

The  Court:  I  don't  think  the  question  is  com- 
plex. It  may  be  calling  for  his  conclusion,,  but  the 
man  said  "No,"  so  I  will  allow  it.  He  said  "No." 

Mr.  ^lurman :     I  didn't  hear  the  answer. 

Q.     (By  Mr.  Eisner) :     Do  you  know? 

A.     No. 

Q.  Do  you  know,  Mr.  Mettalia,  the  meaning  of 
the  provision  of  the  policy  that  there  shall  be  an 
audit  by  the  company  at  the  expiration  of  the  in- 
surance period  in  order  to  determine  what  the  gross 
premium  is? 

A.  It  isn't — the  audit  isn't  made  for  gross 
premiums  alone.  I  think  I  know  what  you  are  trying 
to  get  me  to  explain. 

Q.     What  is  it  made  for? 

A.  A  contract  of  this  ty])e,  as  we  had  it  before, 
is  a  broad  form  liability  policy,  and  it  is  based  on 
certain  exposures  that  are  developed  at  the  time  we 
issue  the  contract.  When  an  auditor  goes  to  make 
an  audit,  the  meaning  of  that  audit  is  to  pick  up 
the  payrolls,  receipts,  and  any  other  exposures  that 
tlic  insured  may  have  entertained  during  that 
period.  If  I  may  explain  further,  your  Honor,  by 
this  I  mean  if  he  decides  t<»  buy  a  hotel,  we  pick 
u])  that  exi)<>sure  because  he  is  automatically  covered 
under  tbe  origiual  contract.  That  is  i)art  of  what  the 
auditor  does  when  h(^  goes  out  to  make  that  [42] 
audil,  aud  tliat  is  in  the  ];r(n-isiou  of  the  contract. 
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Q.  Then  the  purpose  is,  Mr.  Mettalia,  to  ascer- 
tain what  are  the  gross  receipts  from  an}^  source  of 
the  insured  to  which  the  premium  should  be  applied 
at  the  rate  specified  in  the  policy,  is  that  correct  *? 

A.     That  is  correct. 

Q.  Now,  then,  Mr.  Mettalia,  this  rate  of 
premium,  you  say,  was  referred  to  the  National 
Bureau?  A.     That  is  correct. 

Q.     On  September  19 

A.     That  is  correct. 

Q.     1946?  A.     Yes. 

Q.  On  August  27,  1946,  did  the  Fidelity  and 
Casualty  Company  issue  a  binder  to  the  insui'ed? 

A.     Yes,  sir,  we  did. 

Mr.  Eisner:  Can  you  produce  a  copy  of  the 
binder,  please? 

Mr.  Murman:  Yes,  I  can.  AVe  don't  have  the 
original.  I  understand  the  original  was  delivered 
to  the  assured,  but  we  have  a  copy  of  it. 

Mr.  Eisner :     Thank  you.   We  can  use  a  copy. 

Q.  I  show  you  this  photographic  copy  and  ask 
you  if  you  recognize  it  as  the  photographic  copy  of 
the  binder  that  was  issued  to  the  California  Motor 
Transport  Company  on  August  27,  1947?  [43] 

A.     That  is  correct. 

Q.     1946,  rather.  A.     That  is  correct. 

Mr.  Eisner :  We  offer  this  binder  in  evidence  as 
defendants'  exhibit  next  in  order. 

Mr.  Murman:     No  objection. 

?>rr.  St.  Clair:     No  objection. 
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(The  binder  was  marked  Defendants'  Exhibit 
]^  in  evidence.) 

Q.  (By  Mr.  Eisner)  :  As  I  understand  it  now, 
Mr.  Mettalia,  you  received  an  approval  from  the 
National  Bureau,  to  which  you  referred  this  pre- 
mium, about  September  27,  was  it? 

A.     Approximately,  yes,  27th  or  28th;  September 

27  or  28. 

Q.     Then,  Mr.  Mettalia,  it  was  after  September 

28  in  1946,  as  I  understand  it,  that  the  policies, 
Plaintiff's  Exhibits  3  and  4,  were  delivered  to  Mr. 
Cantlen  ?  A.     Yes. 

Q.  Approximately  when  were  they  delivered  to 
Mr.  Cantlen,  according  to  your  best  recollection  ? 

A.     May  I  see  the  policies'? 

Q.     Certainly.    It  is  20950. 

A.  I  would  say  one  of  the  policies  was — let  me 
see;  that  is  about  October  1,  approximately  October 
1,  maybe  October  2.  But  that  needs  a  little  expla- 
nation, because  I  am  basing  it  on  the  da}'  we  T>ro- 
pared  these  policies  and  was,  in  other  words,  the 
date  the  typist  types  these  policies  and  then  sub- 
mits them  [44]  to  us  for  review,  and  we  don't  have 
anything  here  to  show  the  exact  date,  so  I  would  say 
on  or  about  the  end  of  September  or  beginning  of 
October. 

Q.  Now,  then,  at  the  time  that  you  delivered 
those  policies  to  Mr.  Cantlen,  did  you  at  the  same 
time  deliver  to  Mr.  Cantlen  a  retrospective  agree- 
ment? A.     Yes,  I  did. 
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Mr.  Eisner:  1  will  ask  counsel  to  produce  this 
retrosj)ective  agreement. 

Q.  I  show  you  this  document  and  ask  you  if  it 
is  the  retrospective  agreement  that  you  at  the  same 
time  delivered  to  Mr.  Cantlen.  A.     Yes,  I  did. 

Mr.  Eisner:  We  offer  this  document  in  evi- 
dence as  defendants'  exhibit  next  in  order. 

Mr.  Murman:  To  which  I  object  on  the  ground, 
may  it  please  the  Court,  it  was  never  executed  by 
the  defendants  and  therefore  is  not  in  the  issues  of 
this  case. 

The  Court:  Well,  it  may  have  some  bearing  on 
the  issue  that  Mr.  Eisner  raised.     I  will  admit  it. 

(The  agreement  was  marked  Defendants'  Ex- 
hibit C  in  evidence.) 

Q.  (By  Mr.  Eisner)  :  Now,  Mr.  Mettalia,  you 
presented  this  retrospective  agreement  and  the  two 
policies  to  Mr.  Cantlen  at  one  time,  did  you 
not?  [45]  A.     I  believe  so. 

Q.  And  you  requested  that  the  insured  sign 
this  retrospective  agreement  as  a  condition  to  the 
policies  becoming  effective,  did  you  not? 

A.     No,  absolutely  not. 

Q.  Well,  Mr.  Mettalia,  didn't  you  request  Mr. 
Cantlen  to  have  the  insured  sign  the  retrospective 
agreement  ?  A.     Yes. 

Q.  By  the  way,  in  order  to  make  it  clear,  this 
retrospective  agreement  was  an  agreement  whereby 
tlie  amount  of  premium  would  either  be  raised  io 
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150  per  cent  or  lowered  to  50  per  cent  of  its — of  the 
agreed  amount,  dependent  on  the  loss  experience  of 
the  insured ;  is  that  correct  ? 

A.  Plus  other  factors,  acquisition  cost  and  pro- 
duction cost,  and  so  on. 

Q.  Do  I  understand  you  to  say  you  didn't  ask 
Mr.  Cantlen  to  have  the  insured  sign  this  retro- 
spective agreement  ? 

A.     No,  I  didn ' t  say  that,  Mr.  Eisner. 

Q.  What  did  you  say  to  Mr.  Cantlen  when  you 
gave  him  this  retros])ective  agreement  at  tlie  same 
time  that  you  gave  him  these  policies? 

A.  That  we  wanted  to  accept  the  policy  on — we 
wanted  that  signed  so  that  that  would  be  part  of 
the  renewal  policy.  A  retrospective  rate  basis  is 
more  or  less  to  the  advantage  of  the  insured  by  sign- 
ing such  an  agreement.  Of  course  it  [46]  could  be 
the  other  way,  too. 

Q.     Could  be  the  other  way,  too? 

A.     It  is  possible,  yes. 

Q.  Isn't  it  a  fact  you  asked  Mr.  Cantlen  at  the 
same  time  to  have  the  insured  sign  this  agreement? 

A.    Yes. 

Q.  You  did?  Now,  then,  Mr.  Mettalia,  this  ret- 
rospective agreement  was  never  signed,  was  it? 

A.     That  is  correct. 

Q.  Did  Mr.  Cantlen  tell  you  that  he  submitted 
the  retrospective  agreement  to  the  client,  the  in- 
sured? A.     Yes. 

Q.  Did  Mr.  Cantlen  tell  you  that  the  insurcHl 
refused  to  sign  the  retrospective  agreement? 
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A.    Yes!^ 

Q.  Was  it  after  the  insured  refused  to  sign  the 
retrospective  agreement  that  the  insurance  was  can- 
celled by  Fidelity  and  Casualty  Company"? 

A.    Yes. 

Q.  Was  the  insurance  cancelled  at  the  request 
of  the  insured  because  the  insured  was  not  willing 
to  take  and  sign  the  retrospective  agreement? 

A.     What  was  that? 

Q.  Was  the  insurance  cancelled  at  the  request 
of  the  client,  California  Motor  Transport  Com- 
pany? [47]  A.     No. 

Q.  Because  it  wasn't  willing  to  sign  the  retro- 
spective agreement?  A,     No. 

Q.  I  show  you  Plaintiff's  Exhibit  8,  and  I  call 
your  attention  to  this  language,  which  is  a  telegram 
dated  December  19,  1946,  from  C.  A.  Mettalia,  Su- 
perintendent, Casualty  Department,  Fidelity  and 
Casualty  Company  of  New  York,  to  Mr.  Frank  G. 
Haley,  Superintendent,  Automobile  Department, 
Fidelity  and  Casualty  Company  of  New  York, 
"California  Motor  Transport  SPL-20950  and  20968. 
Request  home  office  send  cancellation  notice  to  ICC 
effective  January  21  stop  Insured  refused  to  sign 
retrospective  agreement."  A.    Yes. 

Q.  Was  the  reason  for  the  cancellation  that  the 
insured  refused  to  sign  the  retrospective  agreement  ? 

A.     You  didn't  finish  that  wire,  did  you? 

Q.  1  will  read  the  rest  of  it:  "Fidelity  bonds 
were  not  renewed  with  us  as  originally  agreed  Sto]) 
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Railroad  Commission  notice  will  bo  sent  from  this 

office."  A.     Yes. 

Q.  I  will  ask  yoii  ap:ain  if  the  reason  for  thc^ 
cancellation  was  that  the  insured  refused  to  sign 
the  retrospective  agreement.  A.     Yes.  [48] 

Q.     That  was  the  reason,  wasn't  it? 

A.     Partly  the  reason. 

Q.  All  right.  What  did  you  refer  to  when  you 
said,  "Fidelity  bonds  were  not  renewed  witli  us 
as  originally  agreed?" 

A.  When  this  risk,  when  he  was  told  on  what 
basis  we  would  write  the  entire  account  at,  we  had 
used  a  rate  we  would  accept  based  on  all  our  overall 
volume  of  business  from  the  insured.  We  had 
hoped  that  the  Bureau  would  go  along  with  us  in 
using  that  rate.  Normally  the  Bureau  would  go 
along  and  accept  that  rate,  particularly  because  of 
the  rate,  the  tremendous  rate  increase  prior  to 
September  1,  1946.  In  our  negotiations  we  ne- 
gotiated that  way. 

Q.  As  1  understand  it,  then,  the  meaning  of 
that  language  is  that  the  Fidelity  and  Casualty 
Comi)any  had  hoped  to  receive  the  bond  business 
from  the  insured,  is  that  right? 

A.  In  other  words,  we  had  hoped  to  got  out  of 
the  rod.     Wo  had  lost. 

{}.  Did  the  fact  that  you  did  not  receive  the  bond 
business  have  anything  to  do  with  fho  cniiccllation  ? 

A.     Yes,  partly. 

Q.  Then  the  joint  reasons  for  the  cancellation 
was  tho  fact  that  the  retroactive  agreement  was  not 


vs.  The  Fidelity  and  Casualty  Co.  Ill 

(Testimony  of  Charles  A.  Mettalia.) 

signed  by  the  insured,  and  that  you  had  not  received 

the  Fidelity  business  from  the  insured? 

A.     That  is  another  reason.  [49] 

Q.  Two  reasons.  Now,  then,  Mr.  Mettalia,  your 
answ^er — excuse  me.  The  complaint  in  this  case 
states  that  the  policies  were  issued,  made,  executed 
and  issued  on  or  about  September  1,  1946,  is  that 
correct?  A.     The  policies  were? 

Q.     Yes. 

A.  Binders  were  issued,  which  is  the  same  as  a 
policy. 

Q.  Just  a  moment.  A  binder  was  issued  on 
August  27,  1946?  A.     That  is  correct. 

Q.  Then  on  about  October  1,  1946,  you  say  you 
delivered  these  policies  to  Mr.  Cantlen? 

A.     Yes,  that  is  correct. 

Q.  I  am  asking  you  if  it  is  a  fact  that  these 
policies  were  issued  on  or  about  September  1,  1946. 

Mr.  Murman:  To  which  I  object  on  the  ground 
that  the  policies  are  the  best  evidence  of  w^hat  dates 
they  cover  and  the  period  of  time  in  w^hich  the 
insurance  was  in  force  and  when  they  were  issued. 

The  Court :    What  is  the  date  of  the  policy  ? 

The  Witness:     September  1,  your  Honor. 

Mr.  Murman:  Would  your  Honor  wish  to  see 
them? 

The  Court:    No. 

Mr.  Murman :  The  dates  are  September  1  in  each 
ease,  your  Honor.  The  policy  period  of  September 
1,  1946,  at  12:01  o'clock  is  stated  on  the  policy.  [50] 

The   Court:     Well,   I   feel   that   they   are   quite 
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clear,  that  the}^  may  not  have  been  actually  signed 
on  that  date,  but  they  were  intended  to  relate  back 
to  September  1,  1946. 

Q.  (By  Mr.  Eisner)  :  Well,  one  thing  I  want 
to  make  clear,  Mr.  Mettalia,  by  whom  was  this 
binder  signed"? 

A.  One  of  our  employees.  This  is  a  copy  of  the 
original  ]3inder. 

Q.     This  does  not  bear  the  signature? 

A.     No. 

Q.  Was  that  binder  delivered  to  Bayly,  Martin 
&  Fay?  A.    Yes. 

Q.     The  original  of  it? 

A.     I  assume  that  it  was. 

Mr.  Eisner:  I  just  want  to  call  the  Court's 
attention  to  the  fact  that  this  binder — I  think  we 
should  do  that  at  this  time — that  it  says,  the  binder, 
*' Pending  renewal  of  Policy  No.  SPL-1457.'' 

A.     That  is  correct. 

Q.     And  it  is  dated  August  27,  1946? 

A.     Yes. 

^Ir.  ]\Iurman:  T  think  you  should  read  the  lan- 
guage in  the  latter  part  there,  Mr.  Eisner. 

Mr.  Eisner:     You  can,  if  you  wish. 

^Ii-.  Murman :  I  mean,  that  is,  I  think,  in  coiniec- 
tion  with  the  ])oint  you  are  making  and  should  lie 
before  the  Court  [51]  if  there  is  going  to  be  any 
]><»iiit   made. 

.\h-.  iMsncr:  1  won't  read  tlie  (Mitire  bijulci-  at 
this  time. 
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Mr.  Murman:  May  I  at  this  time  read  that  last 
l^aragraph,  then?     Do  you  mind? 

Mr.  Eisner:     I  will  read  it,  if  you  want  it. 

"If  the  company  accepts  the  risk,  the  policy 
issued  shall  supersede  this  binder,  and  the 
policy  term  shall  begin  on  the  binder  date.  If 
the  risk  is  not  a-ccepted,  this  binder  may  run 
to  expiration,  or  the  company  may  cancel  by 
mailing  notice  to  the  insured  and  to  the  broker 
(or  agent)  upon  whose  application  it  was  issued. 
A  premium  charge  at  the  rates  and  in  com- 
pliance with  the  Rules  of  the  Manual  of  Rates 
in  use  by  the  company  when  this  binder  be- 
comes effective  will  be  made  for  the  time  this 
binder  is  in  effect  if  no  policy  of  insurance 
in  pla<'e  hereof  is  issued  and  accepted  by  the 
insured.    Not  valid  unless  duly  signed." 

Mr.  ^lurman:     Thank  you. 

Q.  (By  Mr.  Eisner)  :  This  is  a  bona  fide  printed 
form  of  binder  used  by  the   insurance   company? 

A.  It  was  a  common  binder  and  just  like  the 
policy. 

Q.  It  is  a  printed  form  of  binder  that  is  filled 
in?  A.     Yes. 

Mr.  Murman:  The  binder  speaks  for  itself,  your 
Honor.  [52] 

Mr.  Eisner :     It  does  speak  for  itself. 

Q.  Now,  Mr.  Mettalia,  was  there  any  notice 
ever  given  of  the  cancellation  of  that  binder? 

A.     Was  there  anv  notice? 
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Q.  Yes,  any  notice  ever  given  to  the  insured  of 
the  cancellation  of  that  binder. 

Mr.  Murman :  That  is  incompetent,  irrelevant 
and  immaterial,  since  the  binder  provides  on  its 
face  it  will  be  superseded  by  the  policy  issued,  and 
that  binder  is  not  issued  if  the  policy  is   issued. 

Mr.  Eisner:  Just  a  moment.  Our  thought  is 
that  the  binder  was  never  superseded  by  a  policy 
and  the  policy  never  became  effective. 

The  Court:  I  understand  the  point.  I  will  let 
him  answer  the  question. 

A.  Was  notice  sent  to  the  insured,  is  that  what 
you  asked? 

Q.     (By  Mr.  Eisner) :    Yes,  cancelling  the  binder. 

A.     No. 

Q.  Mr.  Mettalia,  policies  20968  and  20950  pro- 
vide for  a  deposit  premium  to  be  paid,  do  they  not  ? 

A.    Yes. 

Q.  And  the  deposit  premium  was  to  be  i)aid  at 
the  time  the  policies  became  effective? 

A.     Not  necessarily,  no. 

Q.  Well,  all  of  your  policies  that  the  insured 
had  provided  [53]  for  deposit  premiums,  did  they 
not  ?  A.I  don 't  know. 

Q.     Well, 

A.  Policies  of  our  company  had  deposit  pre- 
miums, yes. 

Q.  And  the  Fidelity  and  Deposit  Company  has 
requested  payment  by  the  California  Motor  Trans- 
))(tvt  Company  of  a  deposit  premium? 
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A.  You  mean  the  Fidelity  and  Casualty  Com- 
pany'? 

Q.     Yes.  A.     I  don't  know. 

Q.  Did  you  ever  request  payment  from  Mr. 
Cantlen  or  Bayly,  Martin  &  Fay*? 

A.     That  isn't  in  my  department. 

Q.  Well,  do  you  know  w^hether  or  not  any  pay- 
ment of  deposit  premium  w^as  ever  made? 

A.     I  imagine  so.    I  don't  know. 

Q.  Well,  will  you  look  to  see  whether  or  not 
any  deposit  premium  was  ever  paid  under  that 
poliey  ? 

A.  That  would  be  up  to  another  man  in  our 
department.     I  am  not  the  cashier. 

Q.  Now,  then,  did  Bayly,  Martin  &  Fay  collect 
the  premium  for  Fidelity  and  Casualty  Company? 

A.     I  don't  know. 

Mr.  St.  Clair:  Just  a  minute.  I  object  to  that 
on  the  ground  that  it  calls  for  a  conclusion  of  the 
witness,  the  way  [54]  the  question  is  framed.  It  is 
a  conclusion  as  to  whether  they  collected  it  "for." 
That  implies  a  relationship  that  has  not  been  shown 
in  the  evidence,  or,  in  fact,  expressly  denied  that 
there  was  any  relationship. 

The  Court:    You  can  reframe  it. 

Q.  (By  Mr.  Eisner)  :  Who  collected  the  pre- 
miums from  the  insured  under  the  policy  ? 

Mr.  St.  Clair:     If  he  knows. 

A.    Who  collected  the  premiums? 

Q.     (By  Mr.  Eisner)  :    Yes. 

A.     I   don't  know  who  collected  the   premiums. 
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Q.  From  whom  did  the  insurance  company,  Fi- 
delity and  Casualty,  receive  the  premiums  under 
the  policy? 

Mr  Murman:  Now,  if  the  Court  please,  this  is 
calling  for  a  conclusion  of  the  witness.  He  is  not 
in  the  cashier's  department,  he  is  in  the  automobile 
department.  We  have  persons  here  from  the  com- 
pany w^ho  will  testify  to  those  activities.  He  is  not " 
competent  to  answer  the  questions. 

The  Court:  If  he  isn't  competent  he  can  say  he 
doesn't  know.  After  all,  if  he  knows  who  received 
the  premiums  and  from  whom  they  received  them, 
he  can  say  so,  and  if  he  doesn't  know  he  can  state 
that. 

Mr.  Murman :    Yes,  your  Honor. 

Q.  (By  Mr.  Eisner) :  Can  you  answer,  Mr. 
Mettalia?  A.     Bayly,  Martin  &  Fay.  [55] 

Q.  And  Bayly,  Martin  &  Fay  then  collected  the 
premiums  from  the  insured  and  remitted  them  to  the 
Fidelity  and   Casualty   Comj^any? 

A.     I  believe  so. 

Q.  Now,  Mr.  Mettalia,  it  is  stated  in  the  answer 
that  the  insured  remitted  monthly  premiums  pay- 
ments to  the  plaintiff — in  the  complaint,  I  should 
say.  A.     Yes. 

Mr.  Eisner:  I  will  ask  counsel  to  produce,  if  he 
will,  please,  Mr.  St.  Clair,  the  remittances  and 
reports. 

Mr.  IMurman :  1  think  you  demanded  I  iiroduco 
them,  r  have  copies  of  them  which  I  am  (|iiif{» 
willing  you  should  have. 
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Mr.  Eisner:     Very  well. 

Mr.  Murman:  I  don't  have  the  covering  memos 
on  them,  just  have  the  copies. 

Q.  (By  Mr.  Eisner)  :  Mr.  Mettalia,  did  you  re- 
ceive monthly  from  the  insured,  as  alleged  in  this 
complaint,  the  reports  of  monthly  receipts  and  re- 
mittance of  premium  as  stated  in  the  complaint? 

A.    Yes. 

Q.  Do  you  have  the  reports  that  were  received 
from  the  insured  and  the  remittances,  or  were  they 
sent  to  Bayly,  Martin  &  Fay  ? 

A.     I  don^t  know\ 

Q.  Now,  Mr.  Mettalia,  are  you  personally  fa- 
miliar with  the  [56]  reports  that  were  made  by  the 
California  Motor  Transport  Comj^any 

A.     No,  I  am  not. 

Q.     to  Bayly,  Martin  &  Fay? 

A.     No,  I  am  not. 

Q.  Are  you  personally  familiar  with  the  reports 
that  were  made  and  remittances  made  by  Bayly, 
Martin  &  Fay  to  Fidelity  and  Casualty  Company? 

A.     No,  I  am  not. 

Q.  In  other  words,  after  this  insurance — after 
these  policies  were  delivered  did  you  have  anything 
to  do A.    Yes. 

Q.     with  these  policies? 

A.     Yes,  definitely. 

Q.  Did  you  receive  or  examine  any  of  the  re- 
ports that  were  made  or  premium  from  Bayly,  Mar- 
tin &  Fay?  A.     No,  I  didn't. 

Q.     Who  in  your  department  did  receive  these  ? 

A.     Our  audit  department. 
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Q.  Did  you  make  an}^  inquiry  to  find  out  whether 
or  not,  after  September  1,  1946,  premiums  were 
being  reported  and  paid  by  the  California  Motor 
Transport  Company? 

A.  Our  company  is  such  that  we  don't  need  that 
through  that  particular  channel.  In  other  words, 
I  get  a  periodic  review,  usually  semi-annually,  to 
value  a  risk  of  this  size,  both  for  [57]  premium, 
income,  resources,  and  anything  that  maj"  be  out- 
standing with  our  engineering  staff,  and  so  on. 

Q.  Then  you  are  not  familiar  with  the  reports 
that  were  made  by  Bayly,  Martin  &   Fay? 

A.     No. 

Q.  Did  you  make  any  inquiry  to  find  out  whether 
or  not  the  deposit  premium  was  paid  that  tlie 
policies  called  for?  A.     No. 

Q.  Do  I  understand  you  to  say  that  Mr.  Cantlen 
accepted  these  policies,  20950  and  20968,  on  or  al)out 
October  1, 1946  ?  A.     Approximately  that  date. 

Q.  Did  you  ask  Mr.  Cantlen  thereafter  for  tliis 
retrospective  agreement?  A.     Yes. 

Q.  Why  did  you  ask  him  for  the  retrospe-ctive 
agreement?  A.     Why  did  I  ask  him? 

Q.     Yes. 

A.  So  that  we  could  ^ei  it  executed  and  give 
the  insured  his  copies,  and  so  on. 

Q.  Now,  in  this  telegram,  Mr.  Mettalia,  and 
your  testimony,  you  say  you  cancelled  the  insurance 
because  the  insured  did  not  sign  the  retrospective 
agreem(*nt  ? 

A.     That  is  part  of  the  telegram,  sir. 

Q.     Now,  do  you  mean   to  say,  then,  that   these 
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policies  were  in  effect  without  the  signing  of  this 

retrospective  agreement "?  [58] 

A.     Absolutely,  yes,  sir. 

Q.     Did  you  so  tell  Mr.  Cantlen?  A.     Yes. 

Q.  Did  Mr.  Cantlen  accept  these  policies  with- 
out the  signing  or  execution  of  the  retrospective 
agreement  ? 

A.  Not  only  did  Mr.  Cantlen  accept  them,  biit 
the  insured  accepted  them. 

Q.     Why  do  you  say  the  insured  accepted  them? 

A.  Because  there  is  an  ICC  and  Railroad  Com- 
mission filing.  If  he  didn't  accept  them,  he  couldn't 
operate  and  the  ICC  and  Railroad  Commission  file 
would  have  immediately  pulled  him  off  the  road. 

Q.  Regarding  these  filings,  these  filings  were 
filed  about  August  27,  1946,  were  they  not? 

A.     That  is  correct,  they  were. 

Q.  And  they  were  filed  before  you  had  an  agree- 
ment with  Mr.  Cantlen  upon  the  rate  that  would 
prevail  during  the  succeeding  year,  is  that  it? 

A.  I  don't  know  if  that  is  correct.  I  am  not 
sure. 

Q.  They  were  filed  prior  to  the  time  that  you 
say  you  had  the  approval  from  the  National  Bu- 
reau? A.     That  is  correct,  yes,  sir. 

Q.  They  were  filed  at  a  time  when  the  binder  had 
been  issued  to  the  insured  extending  1457,  is  that 
correct  ? 

A.     Yes.   Can  I  add  a  little  to  that?  [59] 

Q.     Yes. 

A.  When  binders  are  issued  we  automatically 
add  those  assigned  policy  numbers  to  satisfy  the 
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ICC  and  the  Railroad  Commission.     They  do  not 
accept  them  otherwise.     If  it  isn't  satisfactory  to 
the  ICC  file,  they  are  fined  $30  gross  on  that  par- 
ticular file. 

Q.  In  other  words,  in  order  to  satisfy  the  ICC 
and  Railroad  Commission  there  had  to  be  a  cer- 
tificate upon  the  file  that  the  insured  was  covered 
by  the  insurance  company  that  was  an  approved 
company,  is  that  correct? 

A.     That  is  correct,  yes,  sir. 

Q.  And  in  order  to  satisfy  that  requirement, 
on  or  about  August  27,  1946,  you  made  this  filing 
with  the  Railroad  Commission  and  the  ICC  and 
gave  the  filing  that  would  refer  to  the  nmnbor  on 
the  policy,  is  that  it? 

A.     That  is  correct,  yes. 

Q.  Thereafter  you  referred  the  rate  to  the  Na- 
tional Bureau,  is  that  correct? 

A.     That  is  correct. 

Q.     And  agreed  with  the  rate  with  Mr.  Cantlen? 

A.     That  is  correct. 

Q.  Now,  you  stated  claims  were  filed  by  the 
insured  after  September  1,  1946? 

A.  Yes,  sir.  As  a  matter  of  fact,  on  September 
1,  1946. 

Q.  These  claims  were  filed  on  certain  forms, 
were  they  not?  [60]  A.     Yes,  sir. 

Q.  Ill  otliov  words,  the  insured  bad  a  form  of 
r(']>(>rt  blank,  is  that  correct,  upon  wliicb  be  W(^iil(l 
ninke  these  returns?  A.     Yes. 

Q.      I   show  you  one  of  these  forms  from  Exhibit 
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No.  9  and  ask  you  if  that  is  typical  of  all  of  the 
reports  of  claims  that  were  made  by  the  insured 
following  September  1,  1946.  A.     Yes. 

Q.  I  call  your  attention  to  the  fact  that  upon 
this  return  of  notice  of  claim  there  is  no  reference 
to   any  policy  number   or  any   policy   whatsoever. 

A.     That  is  typical  of  any  claims  report. 

Q.  In  other  words,  upon  these  reports  that  were 
made  by  the  insured,  and  upon  all  of  them,  there 
was  no  policy  number  designated  by  the  insured  in 
the  space  that  was  left  for  policy  number  in  this 
form  of  claim?  A.     No. 

Mr.  Murman:  That  is  objected  to  as  assuming 
something  not  in  evidence.  You  asked  if  that  was 
typical.    Now^  you  said  it  is  on  all  of  thom. 

Mr.  Eisner :     I  will  ask  this  question  : 

Q.     So  far  as  you  know A.     Yes. 

Q.     upon  all  of  the  claims  forms  that  were 

reported  by  the  insured  after  September  1,  1946, 
were  those  claims  in  the  form  [61]  that  I  am  show- 
ing you  at  this  time  from  this  exhibit? 

A.     No. 

Q.     In  what  way  did  they  differ? 

A.     Some  may  have  policy  numbers. 

Q.  So  far  as  you  know  do  any  of  them  have 
the  policy  number?  A.     Yes. 

Mr.  Murman:     The  claim  is  the  best  evidence. 

Q.  (By  Mr  Eisner)  :  Can  you  see  on  any  of 
these  policies  where  the  policy  number  is  upon  the 
foi-ni  of  claim  that  is  presented  by  the  insured? 

A.     (Examining  documents) :     Well,  there  are  a 
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few  with  the  policy  number  written  in  pencil.  How- 
ever, I  assume  from  that,  if  I  may,  that  that  would 
be  from  our  index  file.  When  they  get  a  claim  they 
would  have  to  allocate  that  claim  to  a  particular 
policy.  My  answer  is  that  most  all  accident  reports 
come  in  that  way. 

Q.  I  am  not  asking  you  about  all  of  them,  I 
am  asking  about  reports  made 

A.  There  are  pencil  notations  put  in  there,  and 
I  don't  know  whether  that  was  put  in  by  the  insured 
or  by  the  broker  or  our  own  cashier.  You  will 
notice  there  are  some  with  the  SPL-29058,  or  what- 
ever it  is. 

Q.  Now,  Mr.  Mettalia,  these  claims  are  type- 
written, are  they  not,  that  are  presented  by  the 
insured?  A.     Yes.  [62] 

Q.  And  on  a  number  of  the  claims  that  were 
])resented,  then,  as  I  understand  your  first  testi- 
mony, there  was  no  joolicy  number  at  all  f 

A.     That  is  correct. 

Q.  And  on  some  others  you  find  the  policy  num- 
ber filled  in  in  pencil?  A.     That   is   correct. 

Q.  As  I  understand  you,  you  don't  know  who 
filled  in  that  in  pencil?  A.     No,   I   wouldn't. 

Q.    You  don't  recognize  the  writing? 

A.     No. 

Q.  Or  the  figures.  During  this  period  there  were 
98  claims  presented,  as  I  understand? 

A.     That  is  correct. 

The  Court:  It  is  twelve  o'clock.  We  will  ad- 
joiii'ii  until   Iwo  o'clock. 
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(ThereujDon   a   recess   was   taken  until   2:00 
p.m.  this  date.)   [63] 

Friday,   September  30,   1949 

CHARLES  A.  METTALIA 

resumed. 

Cross-Examination 
(Continued) 

By  Mr.  Eisner: 

Q.  Mr.  Mettalia,  I  call  your  attention  to  special 
endorsement  No.  8  on  Plaintiff's  Exhibit  4,  which 
is  one  of  the  policies,  and  call  your  attention  to  this 
language:  "Premium  determination,  o\\Tied  and 
non-owned  automobiles.  Division  No.  1 — Retrospec- 
tive rating  plan— Limits  $10/20,000."  I  will  ask 
you  if  the  words  "retrospective  rating  plan"  upon 
that  endorsement  refer  to  the  retrospective  agree- 
ment which  was  delivered  by  you  to  Mr.  Cantlen 
simultaneously  with  that  policy. 

The  Court:    Which  exhibit  number  is  that? 

The  Witness:  Exhibit  4.  This  is  the  primary 
policy  1 

The  Court:    No,  it  isn't. 

The  Witness:  This  is  the  accident  policy.  Pos- 
sibly so,  yes. 

Q.  (By  Mr.  Eisner)  :  Well,  does  it  or  doesn't 
it.  Mr.  Mettalia  ?  A.     Sure. 

Q.  The  words  "retrospe<3tive  rating  plan"  on  en- 
dorsement 8  to  this  policy,  which  refers  to  the  pri- 
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mary  rating,  states  that  a  retrospective  rating  phm 

is  applicable,  doesn't  it? 

A.  No,  it  docs  not.  It  just  says,  "Premium  de- 
termination, [64]  owned  and  non-owned  automo- 
biles, Division  No.  1 — Retrospective  rating  i)lan — 
Limits  ten  thousand,  twenty  thousand  and  five" '■ 

Q.     Retrospective 

A.  Wait  and  let  me  finish.  Estimated  annual 
gross  earnings,  $1,500,000.  Rate  per  $100  of  gross 
earnings,  $2.  Estimated  annual  premium,  $30,000. 
But  then  it  goes  on  and  breaks  it  down,  the  Division 
No.  2,  Excess  Limits.  In  other  words,  the  purpose 
of  this  endorsement  is  that  your  excess  limit  is  a 
guaranteed  limit  on  the  guaranteed  rate.  It  had 
to  be  broken  down  into  this  endorsement  to  show  the 
retrospective  rate,  that  is,  the  rate  of  $2,  subject 
to  the  signing  of  the  agreement. 

Q.  In  other  words,  the  retrospective  rating  plan 
which  has  reference  to  Division  1  has  reference  to 
the  speculative  agreement  of  the  same  date,  has 
it  not?  A.     The  premium. 

Q.  Yes.  I  mean,  the  retrospective  arrangement 
or  plan  mentioned  here  has  reference  to  the  retro- 
spective agreement  which  is  dated  September  1,1946, 
the  same  date  as  the  policy;  that  is  true,  isn't  it? 

A.     Yes. 

Q.  Is  it  a  fact  that  this  endorsement.  Retrospec- 
tive Rating  Plan,  was  upon  this  policy  at  the  time 
you  delivered  it  to  Mr.  Cantlen? 

A.  I  assume  that  all  these  endorsements  \vor<» 
nttachod  to  the  [6')]  policy. 
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Q.  The  fact  is  that  this  endorsement  that  had 
a^jplication  to  the  retrosi)ective  rating  plan  on 
Division  1  was  upon  the  policy  at  the  time  it  was 
delivered?  A.     On  SPL-20950. 

Q.  Now,  Mr.  Mettalia,  I  call  your  attention  to 
this  language  of  the  retrospective  agreement,  which 
is  Defendants'  Exhibit  C :  "Whereas,  at  the  special 
instance  and  request  of  the  insured  and  upon  the 
security  of  this  agreement,  the  company  is  about  to 
issue  to  the  insured  the  following  policy :  Automo- 
bile Liability  Policy  No.  SPL-20968."  This  policy 
No.  SPL-20968  referred  to  in  the  retrospective 
agreement  is  the  same  policy  numbered  SPL-20968 
which  is  the  Plaintiff's  Exhibit  3  in  this  case,  is 
that  correct*?  A.     I  believe  so. 

Q.  Mr.  Mettalia,  you  stated  that  the  total  claims 
paid  after  September  1,  1946,  amounted  to  $7800? 

A.     Approximately. 

Q.     Well,  those  are  your  figures,  are  they  not? 

A.     That  is  correct,  sir. 

Q.     So  far  as  you  know,  are  they  correct? 

A.     I  said  approximately  $7800. 

Q.  That  included  claims  that  were  sent  to  all 
places,  not  only  San  Francisco  but  to  all  of  the 
offices  of  the  company? 

A.  That  is  correct,  wherever  the  accident  oc- 
curred. [66] 

Q.  Did  that  figure  $7800  also  include  the  $1,- 
671.77  which  you  say  was  paid  out  by  the  company 
as  expense  in  connection  with  the  defense  of  a  law- 
suit which  resulted  favorably  to  the  insured? 
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A.     1  believe  so. 

Q.  So  that,  then,  $7800  is  the  total  of  expense 
of  the  company  from  and  after  September  1,  1946, 
in  connection  with  this  risk?  A.     Yes,  sir. 

Q.  And  the  company  has  received,  yon  testified, 
the  jireminm  reported  by  the  insnred  from  and  after 
September  1,  1946,  the  sum  of  $9,131.13,  is  that 
correct?  A.     I  didn't  testify  to  that,  sir. 

Q.  Well,  do  you  know  how  nuicli  the  company 
has  received  in  premiums  that  were  received  by  the 
insured  in  that A.     No,  I  don't. 

Q.     from  and  after  September  1,  1946? 

A.     No,  I  don't. 

Q.  T)o  you  know  that  that  is  the  amount  set 
forth  in  youi'  report? 

Mr.  Murman:     That  is  immaterial. 

A.     No. 

Q.  (By  Mr.  Eisner)  :  Mr.  Mettalia.  you  stated 
that  you  delivered  these  policies  No.  SPL-20968  and 
-20950  to  Mr.  Cant] en,  together  with  the  retrospec- 
tive agreement,  on  or  about  October  [67]  1.  Did 
you  ever  ask  Mr.  Cantlen  whether  or  not  he  would 
deliver — whether  or  not  be  had  delivered  either  one 
of  these  policies  to  the  insured? 

A.     No,  I  didn't. 

i}.  Did  Mr.  Cantlen  ever  tell  you  he  liad  not 
(l(>liv('i('(l  cither  ])olicy  to  the  insured? 

A.     Several  months  later. 

Q.  Wlicii  (lid  Ml-,  (^antlen  tell  yon  first,  for  the 
first  time,  he  bad  never  delivered  either  one  of  those 
p(»Iicies  1(»  the  insured? 
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A.  I  don't  recall  ever  hearing  that  statement 
from  Mr.  Cantlen. 

Q.  You  said  it  was  told  you  several  months 
later.    Who  told  you? 

A.  Several  months  later  when  w^e  demanded  the 
retrospective  rating  agreement  to  be  signed,  Mr. 
Cantlen  said  that  the  insured  was  not  in  agreement 
with  the — that  is,  wasn't  willing  to  sign  the  agree- 
ment, and  whether  or  not  we  could  work  up  or 
revise  or  write  up  a  new  program,  something  like 
that.     I  don't  recall  the  exact  words. 

Q.  To  get  this  clear,  when  you  say  "a  few 
months  later"  you  mean  after  September  1,  1946? 

A.     Oh,  yes,  possibly  November. 

Q.  You  demanded  of  Mr.  Cantlen  the  signing 
of  the  retrospective  agreement?  [68]  A.     Yes. 

Q.     That  is  correct  ?  A.     That  is  correct. 

Q.  And  Mr.  Cantlen  then  told  you  he  couldn't 
get  the  retrospective  agreement  signed,  is  that  true  ? 

A-     That  is  correct. 

Q.  Did  Mr.  Cantlen  then  tell  you  that  he  had 
retained  the  polices  No.  SPL-20950  and  -20968  in 
his  possession? 

A.     No,  I  don't  remember  that. 

Q.  What  did  you  mean  when  you  said  you 
learned  a  few^  months  later  Mr.  Cantlen  had  not 
delivered  the  policy  to  the  insured? 

A.  No,  I  hadn't  even  finished  my  answer  when 
you  interrupted  me. 

Q.     I  am  sorry. 

A.     I  rei)eat  what  I  just  mentioned  a  few  minutes 
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ago,  that  several  months  later  Mr.  Cantlen,  when 
I  ap])roached  him  on  signing  the  agreement,  said 
that  the  insnred  would  not  sign  the  agreement,  that 
he  felt  the  rate  was  too  high,  something  like  that, 
and  whether  or  not  we  could  work  up  a  program 
on  a  guaranteed  cost  basis. 

Q.  What  did  you  tell  Mr.  Cantlen  then?  That 
you  could  not? 

A.  That  I  would  try  to  work  up  some  guaranteed 
cost  basis,  but  certainly  under  no  conditions  would 
the  rate  of  $2  be  acceptable  as  a  guaranteed  cost 
policy,  bearing  in  mind  that  there  was  a  percentage 
of  increase  in  the  entire  industry,  [69]  that  is,  the 
automobile  business  in  this  State,  of  api^roximately 
33  per  cent,  and  that  if  it  did  go  on  a  guaranteed 
cost  basis  it  would  be  in  excess  of  $2. 

Q.  In  other  words,  if  you  did  agree  on  a  $2 
rate,  there  would  have  to  he  a  retrospective  arrange- 
ment whereby  the  ultimate  premium  would  be  based 
on  the  insurance  experience ;  is  that  right  ? 

Mr.  Murman:     That  isn't  this  situation  at  all. 

Q.     (By  Mr.  Eisner):     Ts  that  what  you  mean? 

A.  More  or  less  that.  When  you  work  up  a 
staTulard  premium — l)earing  in  mind  that  when  we 
work  u])  something  that  we  submit  to  the  Bureau, 
they  arc  always  subject  to  a])]>7()val.  When  we 
Wdi'k  ii|)  a  standard  premium,  that  preniiuni  is 
based  on  more  or  less  a  true  mamial  basis  lor  a 
normal  ty])e  of  classitication,  n(U'mal  type  of  auto- 
mobiU'  (>]•  normal  iy]^e  oP  any  classification  that  yoi; 
nun-  iii.-un'.     When  there  is  somethiiui'  ol'  an   nn- 
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usual  exposure,  then  you  work  up  a  program  two 
ways,  with  a  maximum  and  a  minimum,  moi'e  or 
less  to  protect,  one,  the  insured  on  a  guaranteed 
basis  in  the  event  they  had  losses  going  in  excess 
of  a  certain  amount,  and,  two,  as  a  program  of 
successive  and  possible  rate  reduction. 

Q.  That  is,  what  you  are  just  stating,  with  a 
possible  increase  and  possible  reduction,  that  has 
reference  to  the  retrospective  rating  plan? 

A.     That  is  right.     You  will  break  it  up.   [70] 

Q.     Was  that  tendered  to  Mr.  Cantlen? 

A.     Yes. 

Q.  Mr.  Cantlen  told  you  the  insured  would  not 
agree  to  that,  didn't  he?  A.     That  is  correct. 

Q.  Mr.  Cantlen  told  you  that  the  rate  was  too 
high,  that  the  insured  would  not  accept  such  rate, 
is  that  it? 

A.  That  is  right.  He  was  referring  to  the  maxi- 
mum. 

Q.  Then  he  asked  you  if  you  could  renegotiate 
and  get  something  that  might  be  acceptable  to  the 
insured?  A.     That  is  correct. 

Q.  Did  you  have  anything  else  to  offer  Mr. 
Cantlen,  any  different  rate  than  had  been  submitted? 

A.  I  don't  recall,  no.  We  were  going  to  ne- 
gotiate with  the  home  office,  and  finally  they  decided 
to  send  out  cancellation  notices. 

(}.  in  other  words,  after  your  conversation  witii 
Mr.  Cantlen  in  which  he  told  you,  as  you  stated, 
that  the  rate  was  too  high  and  the  client  would  not 
agree,  you  took  it  up  with  the  home  office? 
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A.  What  rate  are  you  referring  to?  The  $2  or 
the  retrospective  plan? 

Q.  You  told  me  Mr.  Cantlen  told  you  that  the 
rate  was  too  high,  and  that  the 

A.  The  retrospective  rating  agreement  as  a 
whole.  In  other  [71]  words,  the  one,  two  and  three 
dollar  rate.  When  we  did  negotiate  and  talk  al)out 
a  policy,  we  were  talking  about  the  retrospective. 
Those  were  the  rates.  It  isn't  rates  that  we  were 
talking  about. 

Q.  From  the  time  of  your  original  negotiations 
with  Mr.  Cantlen  in  the  month  of  August,  then, 
when  you  talked  to  him  about  rates,  you  were  talk- 
ing to  him  about  a  rate  that  would  be  adjustable 
according  to  the  loss  experience   of  the  insured? 

A.     That  is  correct. 

Q.  And  your  conversations  with  Mr.  Cantlen 
during  the  month  of  August,  then,  and  at  all  times, 
were  based  upon  a  premium  that  would  be  ulti- 
mately figured  upon  a  rate  that  would  ultimately 
be  determined  according  to  the  loss  experience  of 
the  insured? 

A.  Correct,  providing  the  insured  did  agree  to 
it,  or  providing  he  would  go  along  on  the  retrospec- 
tive agi'eement. 

Q.  When  you  submitted  the  policies  to  Mr. 
Cantlen,  you  gave  to  him  at  the  same  time  tlio 
retrospective   agreement   and   th(»   policies? 

A.     That  is  correct. 

Q.     And  the  ])nlicies  referred  to  the  i-(^tr()spe('ti\-o 
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agreement   and    the    retrospective    agreement    vice 

versa  ? 

A.  No,  you  are  wrong.  The  only  thing  the  policy 
refers  to  on  the  retrospective  agreement  is  the  ex- 
cess policy,  so  that  the  excess  policy  is  on  a  guar- 
anteed cost  basis.  That  is,  the  [72]  policy,  the 
original  primary  policy  does  not  mention  retro- 
spective. 

Q.  Oh,  of  course  the  retrospective  rating  is  set 
forth  in  this  endorsement  to  the  policy,  Mr.  Met- 
talia ? 

x\.  This  is  the  excess  policy,  as  regards  the  auto- 
mobile portion  of  this  contract  primarily.  The 
retrospective  rating  plan  in  here,  which  is  Division 
1,  with  our  limited  standard  plan,  would  be  ap- 
plicable to  the  ten,  twenty,  five  limit,  and  the  excess 
limit  under  Division  2  would  apply  on  a  guaranteed 
cost  basis. 

Q.  I  understand  that.  See  if  I  am  correct?  On 
the  20-cent  rate  the  retrospective  plan  was  not  a])- 
plicable?  A.     That  is  correct. 

Q.  In  other  words,  that  was  devoted  to  the  guar- 
anteed rate.  But  on  the  primary  rate,  the  rate  that 
covered  ten  to  twenty  thousand  insurance,  beyond 
that  the  retrospective  rating  plan  w^as  applicable, 
is  that  correct? 

A.  No,  it  isn't  correct.  The  agreements  weren't 
signed  and  this  rate  is  only  the  standard  rate,  which 
is  a  manual  rate. 

Q.  Doesn't  the  other  retrospective  rating  plan 
which   is    referred    to,    the    ten    thousand,    twenty 
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thousand  limit,  have  reference  to  the  retrospective 
rating  plan  referred  to  in  this  agreement,  which  is 
Defendant's  Exhibit  C? 

A.  I  fail  to  see  where  that  endorsement  refers 
to  that  plan. 

Q.  Was  there  any  other  retrospective  rating 
plan  that  you  had  [73]  spoken  of  to  Mr.  Cantlen  in 
your  negotiations  other  than  the  retrospective  rating 
plan  that  is  set  forth  in  the  agreement  that  you  sub- 
mitted to  him  and  which  is  Defendant 's  Exhibit  C  ? 

A.     No. 

Mr.  Eisner:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  St.  Clair: 

Q.  I  would  like  to  ask  Mr.  Mettalia  a  few 
questions,  your  Honor. 

Q.  Mr.  Mettalia,  when  did  you  come  to  the  San 
Francisco  office?  A.     November  3,  1945. 

Q.  Did  you  immediately  assume  the  position  of 
superintendent  of  casualty?  A.     No,  I  didn't. 

Q.     Or  whatever  it  is? 

A.     Casualty  superintendent.     No,  sir. 

Q.     When  did  you  assume  that  position  ? 

A.  On  or  about  the  last  week  of  March,  194(). 
That  was  the  official  date. 

Q.     Who  had  preceded  you  in  that  position? 

A.     Maurice  Witt. 

Q.     Did  he  stay  with  the  company  after  tliat  ? 

A.  Yes,  he  did.  He  is  now  in  our  New  York 
office. 
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Q.     Who  is  Mr.  O'Malley'? 

A.     He  was  our  agency  supervisor.  [74] 

Q.     Is  he  still  with  the  company? 

A.     No,  sir. 

Q.     Do  you  know  his  intials? 

A.  John  O'Malley.  I  think  it  is 'John  O.  No,  I 
don't  remember  his  middle  initial.    It  is  John. 

Q.     AVho  is  Mr.  F.  L.  Anderson? 

A.  He  was  our  resident  manager  until  January 
of  1949. 

Q.  But  during  the  time  we  are  talking  about 
now,  was  he  resident  manager?  A.     Yes. 

Q.  Does  that  mean  chief  executive  of  the  com- 
pany  here   in    San   Francisco?  A.     Yes,    sir. 

Q.  In  the  normal  routines  of  your  company's 
business,  would  letters  concerning  claims,  or,  rather, 
concerning  casualty  matters  that  were  addressed  to 
Mr.  Anderson  come  to  your  attention  eventually? 

A.     Yes,  sir. 

Q.  Mr.  Mettalia,  I  show  you  what  purports  to 
be  a  carbon  of  correspondence  dated  July  22,  1946. 
addressed  "Fidelity  and  Casualty  Company,  60  San- 
some  Street,  San  Francisco,  California,  Attention 
Mr.  F.  L.  Anderson,"  and  ask  you  if  you  have  seen 
the  original  of  that  letter,  or  do  you  know  whether 
it  was  received  by  your  company? 

A.     Yes,  it  was,  sir.  [75] 

Mr.  St.  Clair:  I  had  intended  to  offer  this  for 
identification,  but  I  will  offer  it  in  evidence,  your 
Honor,  as  Third  Party  Defendants'  Exhibit,  whicli 
would  be,  I  take  it 
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The  Clerk:  Third  Party  Defendants'  Exhibit 
AA. 

Mr.  Miirman  :  Are  you  going  to  pnt  in  the  answer 
to  that,  too? 

Mr.  St.  Clair:    Yes. 

Mr.  Murman:     All  right.     No  objection. 

(Letter  dated  July  22,  1946,  to  Fidelity  and 
Casualty  Company  was  marked  Third  Party 
Defendants'    Exhibit    AA.) 

Q.  (By  Mr.  St.  Clair)  :  Mr.  Mettalia,  was  the 
information  requested  in  that  letter  jDrepared? 

A.     I  think  it  was,  I  am  not  sure. 

Q.  Now,  I  ask  you  if  that  letter  served  to  re- 
mind you  of  any  conference  that  you  had  ^^ith  Mr. 
Cantlen  before  July  31,  1946? 

A.  Well,  it  must  have  been  maybe  afterwards. 
I  was  in  New  York  until  July  28,  1946. 

Q.     All  right.     I  am  not  trying  to 

A.     I  don't  remember. 

Q.  L(^t  me  show  you  a  letter  on  the  letterhead 
of  the  Fidelity  and  Casualty  Company  of  New 
York,  dated  July  31,  1946,  ])ur])orting  to  be  signed 
])y  yoii,  and  ask  you  if  that  is  signed  by  you. 

A.     Yes,  that  was  just  about  the  time  1   arrived. 

Mr.  St.  Clair:  We  offer  tlie  hotter  as  identified 
by  tlic  witness  ns  Tliird  Party  Defendants'  Exliibit 
1U5.   [76] 

(11ic  letter  was  marked  Third  Party  De- 
fendants' Exhibit  BD  in  evidence.) 


vs.  The  Fidelity  and  Casualty  Co.  135 

(Testimony  of  Charles  A.  Mettalia.) 

The  Court:    To  whom  is  that  addressed? 

Mr.  St.  Clair:  To  Bayly,  Martin  &  Fay,  on 
Fidelity  and  Casualty  Company  letterhead,  signed 
by  Mr.  Mettalia. 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  St.  Clair) :  I  show  you,  Mr.  Met- 
talia, w^hat  purports  to  be  the  carbon  of  a  letter 
addressed  to  the  Fidelity  and  Casualty  Company, 
signed  by  Mr.  Cantlen  on  behalf  of  Bayly,  Martin 
&  Fay,  dated  August  5,  1946,  and  ask  you  if  you 
have  seen  the  original  of  that  letter,  or  was  it  re- 
ceived by  you?  A.     I  believe  it  was. 

Mr.  St.  Clair:  We  offer  the  letter,  as  identified 
by  the  witness,  as  Third  Party  Defendants'  Exhibit 
CC. 

(The   letter   was   marked   Third   Party   De- 
fendant's Exhibit  CC  in  evidence.) 

Q.  (By  Mr.  St.  Clair)  :  With  these  three  letters 
to  refresh  your  memory,  Mr.  Mettalia,  I  would  like 
to  ask  you  if  you  recall  an  occasion  prior  to  July 
31,  1946,  at  the  office  of  Mr.  O'Malley,  whom  you 
just  identified,  where  you  were  called  into  the  offi^^o 
and  Mr.  Cantlen  was  there. 

A.  Yes.  As  a  matter  of  fact,  that  conference 
originated  from  a  letter  that  I  had  sent  while  I 
was  in  New  York.  I  had  sent  a  letter,  a  little 
pencil  memo,  so  I  remember  that  very  [77]   well. 

Q.     That  was  prior  to  July  31,  wasn't  it? 

A.     About  that,  yes,  I  would  say. 

Q.     Would  you  refer  to  your  letter  of  July  31? 
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Wasn't  that  letter  of  July  31  written  as  a  result 

of  that  conference?  A.     Oh,  yes,  yes. 

Q.  And  referring  to  your  letter  of  Jul)"  31  and 
to  Mr.  Cantlen's  letter  of  August  5,  I  ask  you  if 
that  refreshes  your  memory  as  to  another  confer- 
ence held  in  Mr.  O'Malley's  office,  at  which  you 
were  there,  as  was  also  Mr.  Cantlen  ? 

Mr.  Murman:    You  mean  subsequently? 

Mr.  St.  Clair:  Subsequent  to  August  5.  If  it 
would  help  Mr.  Mettalia 's  recollection,  I  would 
suggest  the  date  of  August  15  as  the  possible  date 
of  the  second  conference. 

A.  I  would  say  it  was.  1  am  not  certain,  but  I 
know  that  we  had  several   conferences. 

Q.     You  would  not  say  there  wasn't  such? 

A.  Oh,  absolutely  not;  I  remember  that  per- 
fectly. 

Q.  Referring  to  the  conference  that  possibly  was 
on  August  15,  do  you  recall  a  claim  known  as  the 
Peralta  case  in  which  there  was  a  large  reserve, 
$16,000,  set  up  by  your  company?  A.     Yes,  sir. 

Q.  Do  you  recall  a  conversation  concerning  that 
l)articular  reserve  on  or  about  August  15  in  which 
that — Do  you  recall  calling  the  claims  man  with 
regard  to  that  particular  reserve,  [78]  discuss  as  to 
whetlier  it  should  be  lowered  to  '^S,()0(),  the  lesevve, 
I  mean? 

Mr.  Murman:    Is  that  SPL-1457? 

A.     That  is  on  the  previous,  1945  to  1946  period? 

Ml'.  St.  Clair:     I  assume  so. 

(^).      1  i\\\\  just  nskiuii'  you,  l^o  you  recall  the  ^-^^\\- 
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versation?  A.     No,  I  really  don't. 

Q.  You  don't.  Now,  let  me  ask  you  this:  Are 
you  familiar  with  the  names  of  the  companies  that 
belong  to  this  Bureau,  whatever  it  was,  that  you 
referred  to?  A.     I  can  name  many  of  them. 

Q.  May  I  ask  you,  could  you,  if  I  gave  you  some 
companies,  tell  me  whether  they  were  members  or 
not?  A.     Yes,  sir. 

Q.     A  compan}^  called  Continental  Casualty? 

A.     I  believe  so. 

Q.     Travelers  Insurance?  A.     Yes,  sir. 

Q.     Royal  Indemnity?  A.     Yes,  sir. 

Q.     Great  American  Insurance  Company? 

A.     Yes,  sir. 

Q.     Pacific  Indemnity? 

A.     I  think  they  are  subscribers,  sir. 

Q.     And  Pacific  Employers?  [79] 

A.     They  are  also  subscribers. 

Q.     Thank  you. 

A.     There's  many  more  of  them. 

Q.  Now,  I  would  like  to  ask  you,  reference  to 
a  date  of  about  September  23  and  I  present  you 
with  Plaintiff's  Exhibit  4 — could  have  been  3,  either. 
Perhaps  that  will  hel])  you  refresh  your  memory 
as  to  a  conference,  and  I  would  like  to  ask  if  you 
remember  a  conference  in  your  office  with  Mr. 
Cantlen  on  or  about  Sei)tember  23  with  regard  to 
the  guaranteed  rate  basis.  I  believe  it  was  probably 
the  other  you  testified  to  a  few  minutes  ago.  He 
came  in  and  asked  you  for  a  guaranteed  rate? 

A.     Yes. 
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Q.  Who  was  there  besides  yourself  and  Mr. 
Cantlen? 

A.  I  don't  think  there  was  anyone  else  there 
but  Mr.  Cantlen  and  I.    I  am  not  sure,  though. 

Q.  And  at  that  time,  on  February — pardon  me; 
September  23,  had  the  proposed  retrospective  agree- 
ment been  drawn? 

A.     I  wouldn't  know.    I  don't  know. 

Q.  It  is  dated — withdraw  that.  Looking  at  that 
policy  which  you  have  in  your  hand,  is  there  any- 
thing 3^ou  can  tell  us  of  the  date  it  was  drawn  ? 

A.     The  policy  was  typed  on  Sej^tember  2-4,  1946. 

Q.  I  hand  you  Defendants'  Exhibit  C,  which  is 
the  retrospective  agreement,  and  ask  you  if  there 
is  anything  you  can  tell  me  [80]  about  the  date  that 
was  drawn?  A.     No,  sir. 

Q.  Do  you  have  any  way  of  telling  from  your 
files? 

A.  Not  from  what  we  have  here  now.  I  don't 
know. 

Q.  Could  you  tell  from  yoiu*  files  that  are  not 
here,  that  are  in  your  office? 

A.  I  don't  know  if  there  are  any  other  tiles  in 
our  office. 

Mr.  Murman:  Mr.  St.  Clair,  isn't  there  a  signa- 
ture on  that? 

Mr.  St.  Clair:     There  is,  indeed,  Mr.   Murman. 

A.  If  I  remember  right,  Mr.  St.  Clair,  there 
was  originally  an  error  in  these  agreements,  some 
typ()gra])hical  error,  or  something  of  the  kind.  If 
I  remenilxM'  riuiit,  thov  wei'o  sent  Imck  to  our  homo 
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office  for  correction,  and  to  expedite  it,  expedite  the 
execution  of  these  agreements,  I  requested  that  our 
secretary  sign  them  rather  than  have  the  insured 
sign  them  first  and  send  them  back  to  New  York 
for  the  signature.  I  don't  remember  how  much  of 
a  delay  there  may  have  been,  but  maybe  a  week, 
two  weeks,  maybe  a  month,  but  I  do  remember 
something  now  that,  as  to  Mr.  Robinson's  signature, 
that  it  indicated  to  me  there  was  some  form  of  error 
and  it  was  sent  back  there  to  correct  it,  and  I  had 
him  sign  them  rather  than  sending  them  out  here 
unsigned,  then  send  them  back  to  New  York  for 
signature  once  again. 

Q.  Going  back  to  the  conference  of  August  15 
at  which  you  and  [81]  Mr.  O'Malley  and  Mr. 
Cantlen  were  present,  around  August  15,  the  one 
I  referred  to  a  moment  ago  when  I  asked  if  you 
recalled  the  Peralta  case A.     Yes. 

Q.  At  that  time  and  later  the  plaintiff.  Fidelity 
and  Casualty  Company,  was  willing  to  write  this 
insurance  and  told  Mr.  Cantlen? 

A.     I  think  so,  tentativel.v,  of  course. 

Q.     Do  you  recall  whether  they  were  or  not? 

A.     Yes,  I  think  so. 

Q.  Would  you  be  willing  to  say  that  they  were? 
Or  let  me  put  it  the  other  way :  Would  you  say  that 
they  were  not? 

A.     This  was  the  second  conference? 

Q.     This  was  the  second  conference,  yes,  sir. 

A.  I  would  say  we  would  have  a  tentative  rate 
from  our  home  office  and 
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Q.  Let  me  ask  you  this,  Mr.  Mettalia:  Have 
you  a  picture  in  your  mind  of  that  conference?  I 
am  going  to  ask  you  sometliing  then  about  the 
physical  end.  Have  you  it  physically  in  mind;  the 
conference  ?  A.     Yes. 

Q.  Do  you  recall  whether  or  not  notes  were 
taken  by  Mr.  Cantlen  as  to  these  I'ates  that  you  were 
offering  ? 

A.  Yes,  I  think  he  worked  uj)  a  work  sheet  that 
day. 

Q.     You  have  a  recollection  of  that  ?  [82] 

A.     That  is  correct. 

Q.  It  would  be  your  i)resent  testimon}'  that  Mr. 
Cantlen  took  that  work  sheet  away  with  him? 

A.     I  think  so. 

Q.  Now,  in  that  conversation  of  August  15  in 
which  Mr.  Cantlen  took  away  the  work  sheet,  at 
that  time  these  three  rates,  $1,  $2,  and  $3  rates,  were 
talked  about?  A.     Yes. 

Q.     And  they  were  told  to  Mr.  Cantlen? 

A.  They  would  have  to  be,  otherwise  we  couldn't 
work  up  the  work  sheet.  I  remember  we  worked 
that  way.  We  couldn't  use  that  work  sheet  unless 
we  had  that  I'ate. 

Q.  Then  whenever  the  policies  were  drawn  up 
physically,  and  whenever  tlie  agreement,  the  ret- 
rospective agreement,  was  drawn  np.  were  they 
drawn  n])  exactly  in  conformity  with  that  original 
conference  of  October  15?  A.     Yes. 

Q.  Tliat  is  your  ])resent  recollection,  in  any 
event?  A.     Yes. 
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Mr.  St.  Clair:     That  is  all  I  have,  your  Honor. 

Mr.  Eisner:  I  have  just  a  couple  of  more  ques- 
tions. 

Mr.  Mui'man :    Well,  let  me  ask  him  first. 

Redirect  Examination 
By  Mr.  Murman : 

Q.  Mr.  Mettalia,  in  answer  to  a  question  Mr. 
Eisner  propounded  to  you,  you  said  $7800  you  men- 
tioned as  [83]  having  been  paid  for  the  claims  was 
all  the  amount  paid  out.  Was  that  with  reference 
to  claims  alone?  A.     $78,000? 

Q.     $7800. 

A.  That  figure  would  be  moneys  paid  in  claims 
and  expenses,  of  course. 

Q.     Expenses  in  connection  with  claims? 

A.     That  is  right. 

Q.  That  had  nothing  to  do  with  the  acquisition 
cost?  A.     Oh,  absolutely  not. 

Q.     Or  engineering  cost?  A.     No,  sir. 

Q.  So  that  that  figure  does  not  stand  by  itself 
as  the  only  out-of-pocket  payments  of  the  company  ? 

A.  No,  sir.  We  in  the  insurance  field  have  three 
costs,  sometimes  more  than  three.  Production, 
acquisition  cost,  and  legal  cost  such  as  handling 
claims. 

Q.     So  this  $7800  is  just  one  of  three? 

A.  That  is  only  attorney  or  legal  expenses  in 
connection  with  claims.  In  addition  to  that  you 
have  production  cost,  which  averages  about  13  to 
14  per  cent. 


142  Calif.  Motor  Transport  Co.,  etc. 

(Testimony  of  Charles  A.  Mettalia.) 

Q.     Of  what? 

A.  Of  a  dollar  income.  Then  you  have  acquisi- 
tion cost,  which  is  based  on  about  11  per  cent,  10 
per  cent,  i  think  in  this  case  our  production  cost 
was  about  13  per  cent.  [84] 

Q.     Of  each  dollar  that  the  company  took  in? 

A.     That  is  correct. 

Q.  Just  to  clarify  it,  because  there  may  have 
been  some  misunderstanding  during  the  questioning 
by  Mr.  Eisner,  inadvertent  though  it  may  have  been, 
this  notice,  Plaintiff's  Exhibit  1,  whicli  was  sent 
to  the  rating  bureau,  that  was  sent  after  you  and 
Mr.  Cantlen  had  your  conference  you  just  talked 
about  and  had  worked  up  a  premium  rate  on  the 
work  sheet,  isn't  that  right?  A.     Yes,  sir. 

Q.  That  conference,  in  turn,  preceded  the  filing 
with  the  Railroad  Commission  and  the  ICC  and  the 
issuance  of  the  binder,  isn't  that  right? 

A.    Yes. 

Q.  There  was  another  conference  with  Mr. 
Cantlen  regarding  rates  following  the  approval  of 
this,  but  as  I  understand  your  statement  the  ])olicies 
were  written  up  following  the  apj^roval  in  connec- 
tion with  that  original  meeting  of  about  August  15? 

A.  There  may  have  been  conferences  after  this 
rating  was  ap])roved. 

Q.     As  to  change  of  rate? 

A.  As  to  change  of  rate.  That  is  ])ossibl('.  I  am 
not  sure  of  any  dates,  but  I  do  rciiieinbei-  a  f'<»ii- 
fcvciice    with    Mr.    ("aiitlcii    al'tci"    these    rates    were 
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agreed  upon.    There  was  a  [85]  request  for  a  change 

of  some  kind. 

Q.  Oh,  yes,  but  between  the  date  you  and  Mr. 
Cantlen  talked,  the  time  that  the  bureau  approved, 
and  the  time  that  the  policies.  Plaintiff's  Exhibits 
3  and  4,  were  written  up  there  was  no  change? 

A.     No. 

Q.  If  there  was  any  conversation  about  this  rate, 
so  far  as  your  mentioning  the  standard  rate,  that 
came  afterwards  ? 

A.  Yes.  We  would  not  have  any  authority  to 
deliver  that — we  could  deliver  it,  but  wouldn't  have 
any  authority  to  use  any  other  rate  other  than  what 
we  used  in  this. 

Q.     Which  the  Bureau  approved? 

A.     That  is  correct. 

Q.  This  endorsement  No.  8  that  has  been  called 
to  your  attention  on  the  excess  policy  relating  to 
the  retrosjDective  rate  plan,  did  I  understand  you 
correctly  to  say  that  was  there  for  the  purpose  of 
clearly  setting  forth  that  the  rate  is  the  excess 
of  your  standard  rate  ? 

A.     Both  rates  are  really  standard  rates. 

Q.     But  the  excess  rate 

A.  The  purpose  of  this  was  really  to  make  your 
excess  limit  a  guaranteed  cost  basis  so  that  we 
wouldn't  be  penalizing  the  insured  in  the  event  of 
a  catastrophic  loss. 

Q.  Then  the  claim  that  it  is  there  to  show  an 
excess  guaranteed  rate,  that  can't  be  changed  by 
anything,  is  that  correct?  [86] 
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A.     That  is  right. 

Q.  And  that  there  was  in  the  primary  some  nego- 
tiation regarding  a  speculative  arrangement  which 
had  no  relation  to  the  excess,  is  that  correct? 

A.     That  is  correct. 

Mr.  Murman:     I  have  no  further  questions. 

Recross-Examination 
By  Mr.  Eisner : 

Q.  Just  one  or  two  questions.  Did  I  understand 
you,  Mr.  Mettalia,  that  the  policies  went  back  to 
New  York  for  signature?  A.     No,  sir. 

Q.  Did  I  understand  you  that  the  retrospective 
agreement  went  back  to  New  York  for  signature? 

A.     Yes,  sir.    Not  for  signature. 

Q.     For  ax)proval? 

A.  There  was  a  slight  typographical  error  in  the 
agreements,  so  when  I  sent  them  back  to  New  York 
I  wrote  the  boys  to  have  one  of  the  officials  of  the 
company  sign  it  rather  than  have  it  come  back,  or 
retyped  and  have  it  signed  here,  then  go  back  for 
an  official  signature.  You  see.  an\-  insurance  policy 
on  an  investment  of  that  ty])e,  we  as  em])loyees  have 
no  authority  to  sign  it.  Tliey  must  be  signed  by  an 
officer  of  the  company.  So,  to  ex])edite  that  mailing 
back  and  forth,  I  suggested  Mr.  Robinson  or  one  of 
the  officers  sign  that  agreement.  The  jxdieics  never 
go  back — I  mean,  we  have  [S7]  counter-signature 
authority  to  sign  the  policy. 
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Q.  But  it  differs  in  that  lespect  with  a  retro- 
spective agreement  ? 

A.  Your  retrospective  agreement  has  no  provi- 
sion for  counter-signature. 

Q.  So  that  you  sent  the  retrospective  agreement 
back  to  New  York  for  signature? 

A.  That  is  right,  where  the  agreement  was  orig- 
inally typed. 

Q.  Oh,  the  agreement  was  drawn  up  in  New 
York?  A.     That  is  correct. 

Q.  It  was  not  drawn  up  in  San  Francisco,  it  was 
drawn  up  in  the  home  office  ? 

A.  Yes.  We  have  no  officer  in  San  Francisco, 
you  see. 

Q.  Then  as  I  miderstand  it,  this  defendant's 
Exhibit  C  was  drawn  up  in  New  York  and  sent  out 
to  your  company,  to  the  agency  in  San  Francisco? 

A.     Branch  office. 

Q,     To  the  branch  office  in  San  Francsico? 

A.     Yes,  sir. 

Q.  And  when  it  came  out  it  was  signed  by  the 
home  office,  was  it,  signed  by  an  officer  of  the  com- 
pany in  New  York? 

A.  Not  originally.  It  wasn't  signed  by  any- 
one in  New  York.  When  we  received  it  liere,  I 
believe  someone — I  don't  know  if  it  was  an  under- 
writer or  someone,  found  a  slight  error  in  sojue  of 
the  figures  and  I  sent  back  to  be  corrected  and  have 
it  [88]  signed  by  an  officer  so  that  we  would  elimi- 
nate that  waste  of  time  by  having  it  signed  by  the 
insured,  then  having  it  sent  back  to  New  York  to  be 
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signed  by  one  of  the  officers,  and  then  delivered  to 

the  insured. 

Q.     Where  is  Mr.  Robinson  %    Is  he  in  New  York  ? 

A.     Yes,  sir.    He  is  a  vice  president. 

Q.  His  signature  to  this  Defendant's  Exhibit  C 
of  "H.  S.  Robinson,"  as  I  read  it,  was  afftxed  in  New 
York  and  sent  out  to  the  branch  office  in  San  Fran- 
cisco, is  that  true '?  A.     That  is  right. 

Q.  At  the  branch  office  you  had  in  your  i)osses- 
sion,  returned  from  New  York,  this  Plaintiff's  Ex- 
hibit C — Defendant 's  Exhibit  C,  at  the  time  that  you 
delivered  the  two  policies  to  Mr.  Cantlen  1 

A.     We  had  this  in  our  possession? 

Q.  Yes,  at  the  time  you  delivered  the  two  })olicies 
to  Mr.  Cantlen,  on  or  about  October  1,  you  had  by 
that  time  received  back  from  New  Yoik 

A.     Possibly. 

Q.  the  corrected  Exhibit  C  bearing  the  sig- 
nature of  Mr.  Robinson  i  A.     I  believe  so. 

Q.  To  your  knowledge,  did  the  Fidelity  and  Cas- 
ualty Company  make  any  demand  upon  the  insured 
or  upon  Bayly,  Martin  &  Fay  for  any  additional 
premium  other  than  what  the  insured  had  [89]  re- 
mitted monthly  from  September  1  prior  to  the  month 
of  October,  1947? 

A.     I    couldn't  answer  that,  sir. 

(^.     I  mean  so  far  as  yon  know. 

A.      I  don't  know. 

Q.  Was  there  any  request  made  by  the  Fidelity 
and  Casualty  Company  for  any  additional  ])reTniums 
prior  to  the  month  of  October,  1947? 

A.     1  don't  know.     That  is  still  another  division 
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of  our  organization.    I  have  nothing  to  do  with  the 

premiums. 

Mr.  Eisner:     That  is  all 

Mr.  Murman:  That  is  all.  Do  you  have  any 
further  questions'? 

Mr.  St.  Clair:  I  would  like  to  clarify  one  thing, 
your  Honor,  if  I  may. 

Q.  Mr.  Mettalia,  did  I  understand  that,  within 
your  intracompany  organization,  that  this  matter  of 
fixing  of  the  rate — where  was  that  determined? 
Here?  These  rates  which  you  were  going  to  charge 
the  California  Motor  Transport. 

A.  It  is  a  combination  of  things,  sir.  We  work 
up  our  loss  ratio  and  w^e  submit  our  facts  to  our 
home  office  to  see  whether  or  not  our  figures  are 
correct.  When  we  get  all  that  information,  then  we 
submit  all  this  in  this  form  to  the  National  Bureau 
here  in  San  Francisco,  they  having  the  final  word  as 
to  whether  we  can  use  that  rate.  If  they  say  no,  it 
is  no.  [90] 

Q.     I  mean  as  within  your  company. 

A.  Within  the  company  we  don't — we  just  have 
to  judge  based  on  our  experience. 

Q.  Did  you  have  any  authority  to  change  that  $2 
rate,  for  instance,  you  personally?  A.     No,  sir. 

Q.  Did  you  have  any  authority  to  change  th(^  $1 
or  $8  limits  ?  A.     No,  sir. 

Q.  That  would  be  determined  by  the  New  York 
office?  A.     No. 

Q.  I  mean  combination  of  the  two.  I  see  what 
3^ou  mean. 
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A.  They  could  suggest.  Our  home  office  would 
only  suggest,  but  the  governing  office  would  still  be 
the  National  Bureau. 

Q.  1  understand,  but  as  within  your  company 
did  you  have  an  authority  to  say  what  was  going  to 
be  filed  with  the  Bureau? 

A.    Well,  more  or  less,  I  would  say,  yes.    Yes. 

Mr.  St.  Clair:     That  is  what  wasn't  clear  to  me. 

Further  Redirect  Examination 

By  Mr.  Murman : 

Q.  But  you  had  to  get  approval  i'rom  t^omeone 
before  you  could  ask? 

A.  Had  someone  in  our  home  office  given  us  au- 
thority, I  will;  but  many  times  we  in  our  branch 
office  would  rather  write  someone,  submit  the  case 
to  the  home  office. 

Q.  In  this  particular  instance  you  did  that,  did 
you  not? 

A.  Oh,  yes.  We  closely  corresponded  with  the 
home  office  and  [91]  they  discussed  it  with  me 
personally  on  my  visits  to  the  home  office. 

Q.  If  the  home  office  approved,  you  then  submit 
it  to  the  Bureau  and  ask  the  Bureau's  approval? 

A.     That  is  correct. 

Mr.  Murman :     That  is  all. 

Mr.  St.  Clair:     That  is  all. 

(Witness  excused.) 

Mr.  St.  (Mair:     May   I  ask  Mr.  Murman  if  Mr. 
Mettalia  will  be  here  later  at  the  trial? 
Mr.  Murman:     Oh,  yes,  he  will  be  here. 
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C.  A.  CHALLBURG 

called  for  the  plaintiff ;  sworn. 
The  Clerk:     State  your  name,  please. 
The  Witness:     C.  A.  Challburg. 

Direct  Examination 
By  Mr.  Murman: 

Q.     What  is  your  business? 

A.  Auditor  for  the  Fidelity  and  Casualty  Com- 
pany. 

Q.     How  long  have  you  been  so  employed? 

A.     Twenty  years. 

Q.     Are  you  jDresently  employed  as  such? 

A.     Yes,  sir. 

Q.  Were  you  employed  in  that  connection  during 
the  years  1946  and  1947  ?  [92]  A.     I  was. 

Q.  I  show  you,  Mr.  Challburg,  what  jDurports  to 
be  a  series  of  documents  consisting  of  gross  receipts 
reports  from  the  defendants  in  this  case  to  the  Fidel- 
ity and  Casualty  Company  under  SPL-20950  and 
SPL-20968,  and  ask  you  to  look  at  them  to  deter- 
mine whether  or  not  those  reports  were  received  by 
you.  A.     They  were,  yes. 

Mr.  Murman:  At  this  time,  if  the  Court  please, 
I  offer  in  evidence  these  reports,  collectively,  as  one 
exhibit.  They  are  dated  September,  1946,  October, 
1946,  November,  1946,  December,  1946,  January  1 
to  19,  1947. 

(The  reports  were  marked  Plaintiff's  Exhil)it 
10  in  evidence.) 
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Q.  (By  Mr.  Murman) :  ^1t.  riiallbiirg,  what  did 
you  do  on  each  occasion  that  you  received  one  of 
those  reports'? 

A.  An  audit  statment  was  typed  and  sent  to  the 
assured — pardon  me ;  sent  to  the  l)roker,  and  a  copy 
sent  to  our  accounting  department  in  order  to  sot 
up  the  charge. 

Q.  In  making  up  the  audit  statement  did  you 
use  the  figures  submitted  to  the  phiintiff  on  tliese 
gross  receipts  reports  Plaintiff's  Exhibit  10? 

A.     Right. 

Q.  The  audit  re])ort,  then,  that  you  made  up  was 
notice  of  confirmation [93] 

Mr.  Eisner:  If  you  please,  counsel,  I  haven't 
followed  that  last  question. 

The  Court :     Ref rame  the  question. 

Mr.  Murman:     Yes. 

Q.  Did  the  audit  statement  you  made  up  confirm 
these  gross  receipts  reports  as  being  correct? 

A.  Well,  except  that  w^is  a  voluntary,  subject  to 
final  audit. 

Q.  Based  on  figures  submitted  in  thos(>  particular 
re])orts?  A.     That  is  right. 

Q.     All  of  the  figures?  A.     Right. 

1^).  Thoy  do  constitute  tlmt  ty])e  of  r(']>()rt  I  just 
mentioned,  confirmation  of  tlie  figures  sliown  lici-e? 

A.     That  is  right,  yes. 

(^.  1  show  you  what  ])ur])orts  to  be  th(>  state- 
ments that  you  just  mentioned,  audit  re])orts,  1 
think  you  call  them.  A.     That  is  right. 

i}.     And  ask  you  to  state  wh<^ther  ov  not  those  ai-e 
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the  audit  reports  based  on  the  gross  receipts  reports 
which  you  previously  identified  and  that  bear  Phiin- 
tiff's  Exhibit  No.  10.  A.     They  are. 

Q.  I  note,  Mr.  Challburg,  that  whereas  there  are 
five  gross  receipts  reports,  there  are  only  four  audit 
reports.    Can  you  explain  that  ? 

A.  The  last  one  of  the  reports  wasn't  billed  due 
to  the  fact  [94]  that  it  is  taken  care  of  in  the  final 
audit. 

Q.  When  you  say  the  last  one,  are  j^ou  referring 
to  the  gross  receipts  report  shown  on  Plaintiff's  Ex- 
hibit 10?  A.     That  is  right. 

Q.     Dated  what? 

A.     Dated  January  1  to  January  19,  1947. 

Mr.  Murman :  At  this  time,  if  the  Court  please,  I 
offer  in  evidence  as  plaintiff's  exhibit  next  in  order 
the  audit  reports  identified  by  the  witness. 

(The  reports  were  marked  Plaintiff's  Exhibit 
11  in  evidence.) 

The  Court:  In  other  words,  you  have  got  to  get 
these  gross  receipts  reports  from  either  the  defend- 
ant or  his  1)roker?  A.     That  is  right. 

Q.  Then  you  take  them  and  send  that  to  the 
auditing  department  and  also  to  the  accounting 
department  ? 

A.  Send  a  cojoy  of  this  statement  we  make  up — 
we  make  this  statement  and  send  a  copy. 

Q.     What  is  the  other  statment? 
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A.  More  or  less  of  a  copy  of  the  report  received 
from  them. 

Q.  You  send  one  to  the  broker  and  one  to  the 
auditing-  department?  A.     That  is  right. 

Q,     And  one  to  the  accounting  department? 

A.     That  is  right.  [95] 

Q.  And  they  make  the  bill  up  in  the  accounting 
department?  A.     That  is  right,  sir. 

Q.  (By  Mr.  Murman)  :  Mr.  Challburg,  did  you 
make  a  final  audit  in  this  particular  case  invohdng 
these  defendants  in  comiection  with  Policy  No.  8PL- 
20950  and  kSPL-20968  ?  A.     I  did. 

Q.     Where  was  that  audit  made? 

A.  At  the  comjDany — at  the  California  ^lotor 
Transport  office. 

Q.     That  is  in  the  office  of  the  defendants'? 

A.     That  is  right. 

Q.  Was  it  made  in  the  presence  of  someone 
there  ?  A.     Yes. 

The  Court :     What  time  was  that  ? 

Mr.  Murman:  I  was  going  to  develop  that,  your 
Honor. 

Q.  1  show  you,  Mr.  Challburg,  what  jnirpurts  to 
be  an  audit  made  by  you  in  resi)onse  to  a  payroll 
audit  requisition,  and  ask  you  to  state  whether  or 
not  those  doeunients  eonstitute  the  niulit.  the  tiual 
audit  made  by  you.  A.     That  is  right. 

(^.  And  ill  whose  ])resen<'(',  can  you  state,  was  the 
audit  made  I  A.     Mr.   Davis. 
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Q.  As  one  of  the  California  Motor  Transport,  he 
signed,  did  he,  in  your  presence? 

A.     That  is  right.  [96] 

Q.     His  signature  appears  right  on  there? 

A.     Yes. 

Q.     There  is  a  date  on  there  of  April  2,  1949? 

A.     That  is  right. 

Q.     Is  that  the  date  he  signed? 

A.     That  is  the  date  the  audit  was  made. 

Q.  That  is  the  date  the  audit  was  made.  I  note, 
Mr.  Challburg,  that  these  audits  appear  to  be  car- 
bon copies.    Do  you  know  where  the  originals  are? 

A.  The  originals  are  at  our  home  office  in  New 
York. 

Q.  Can  you  tell  by  looking  at  these  audits,  in 
fact,  they  are  true  carbon  copies? 

A.     Yes,  they  are. 

Q.  Everything  appearing  there  in  the  carbon 
was  placed  on  there  when? 

A.     Placed  on  the  date  April  2,  1947. 

Q.     That  is  the  date  you  made  the  audit? 

A.     That  is  right. 

Q.  There  are  certain  things  penciled  on  there. 
Was  that  on  there  at  the  time  you  made  the  audit? 

A.     No,  this  was  filled  in  later  for  the  payments. 

Q.     Do  you  know  who  filled  that  in  later? 

A.  No,  I  don't  know.  It  would  be  probably  one 
of  the  clerks  in  the  auditing  department. 

Q.     It  wasn't  filled  in  by  you ?  [97]  A.     No. 

Q.  But  the  other  figures  on  here  in  carbon  \vorc 
made  ])v  vou?  A.     That  is  correct. 
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Mr.  Murman:  At  this  time,  if  the  Court  please, 
T  offer  in  evidence  as  plaintiff's  exhibit  next  in  order 
the  audits  identified  by  the  witness,  and  ask  that 
they  be  so  marked. 

The  Clerk:     Plaintift''s  Exhibit  12  in  evidence. 

(The  audit  reports  were  marked  Plaintiff's 
Exhibit  12  in  evidence.) 

Mr.  Murman:  If  the  Court  please,  I  would  like 
to  read  from  part  of  this,  the  first  of  it.  The  first 
one  refers  to  SPL-20950  and  reads : 

"Assured,  California  Motor  Transport  Com- 
pany, Ltd.;  Address,  625  Brannan  Sti'eet,  San 
Francisco;  Effective  9/1/46;  Expires  1/21/47; 
Agent  or  broker,  Bayly,  Martin  &  Fay;  Can- 
celed 1/21/47,  by  notice." 

Then  there  are  working  classifications :  Truckmen, 
clerical  office,  salesmen, — I  will  have  to  ask  you,  Mr. 
Challburg,  to  interpret  the  writing.    What  is  that? 

A.     *' Owners  Protective." 

Q.     Then  one  more,  "Contractual"? 

A.     That  is  right. 

Mr.  Murman:  0])posite  each  of  those  is  the 
amount  of  the  audit,  the  rates,  and  the  earned  pre- 
mium, showing  a  total  earned  premium  on  tlie  excess 
policy  of  $1,891.48.  [98] 

The  Court:     Ts  that  the  one  signed  by  Mr.  Davis? 

Mr.  Murman:  Ves,  your  Honor,  that  first  siieet 
is  signed  by  Mr.  Challburg.  The  entire  audit  is 
signed  by  Mr.  Davis  covering  l)()th  ])olicies. 
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Q.  As  I  recall,  there  was  another  audit  for  which 
tlie  premium  was  calculated  as  to  both  policies,  isn't 
that  rio-ht ?  A.     That  is  rioht. 

Q.  The  second  audit  refers  to  the  primary  policy, 
SPL-20968,  and  it  sets  forth  automobile  receipts, 
amount,  and  the  earned  premium  of  $1,508.64.  That 
is  taken  from  the  audit  itself,  isn't  that  right,  Mr. 
Challburg? 

A.  It  will  be  taken  from  the  figures,  yes.  Here 
is  your  gross  figures  here,  see?  Just  carried  for- 
ward on  this  746. 

Q.  That  is  the  audit  that  refers  to  the  primary 
policy  of  SPL-20968,  isn't  that  correct? 

A.     That  is  right. 

Q.     That  is  on  this  sheet  Mr.  Davis  signed? 

A.     Right. 

Q.     These  other  figures ? 

A.     The  other  figures  are  all  the  sums  of  these. 

Q.     For  the  different  periods? 

A.  No,  for  the  different  lines,  the  different  truck 
lines. 

Q.  I  see.  Each  one  sets  forth  California  Motors, 
Red  Line  Transfer,  Red  Line  San  Francisco,  Sunset, 
Coast  Line,  and  so  forth?  [99] 

A.  That  is  right.  And  the  second  sheet  is  the 
payroll,  the  shop  payroll,  salesman  payroll,  office 
payroll. 

Q.     Where  does  it  show  that  ? 

A.  That  is  carried  forward  onto  this  section  here, 
136,339,  and  so  forth  down. 

Q.     And  you  are  referring  to  the  excess 
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A.     That  is  right. 

Q.     20950.     Then  based  on  those  figures  you 

compute  the  i^reniium,  is  tliat  correct? 

A.     That  is  right. 

Q.  That  is  shown  here  on  the  face  of  the  exhibit 
as  1891.48?  A.     That  is  right. 

The  Court:  That  is  covered  by  one  count  of  the 
complaint  ? 

Mr.  Murman:  That  is  the  second  count.  1508.16 
is  the  second  one?  A.     That  is  right. 

Mr.  Murman :  That  is  the  first  count  of  the  com- 
plaint. That  is  the  total  premium,  your  Honor,  sub- 
tracted from  what  is  paid  on  the  voluntary  reports. 

The  Court:     I  see,  to  the  amount  of  about  $5300. 

Mr.  Murman:     No;  $5,950.52. 

Q.     Isn't  that  shown  here? 

A.     That  is  right. 

Q.  When  that  information  was  developed  on  the 
final  audit,  Mr.  Challburg,  what  did  you  do  witli 
that  information?  [100] 

A.  Sent  out  copies  to  the  broker  and  also  to  our 
accounts  department. 

The  Court:     Let  me  see  that  exhibit,  will  you  .^ 

Q.  (By  Mr.  Murman) :  Now,  Mr.  Challburg,  I 
show  you  what  purports  to  be  copies  of  the  audit 
ve])()it  which  w^as  just  referred  to  as  having  been 
sent  out  to  th<>  ])roker  and  to  the  cashiei-,  and  ask  you 
if  you  identify  them  as  such?  A.     They  are. 

Q.  And  the  date  that  appears  on  her(»  is  October 
22,  1947.  Do  you  recall  that  as  being  the  date?  T 
understand,    Mr.    (^hallburg,    tliat    th(M"(*    mav    have 
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been  two  audit  reijorts  i  A.     I  think  so,  yes. 

Air.  Murman :  I  will  withdraw  these  for  the  mo- 
ment, then,  and  take  up  the  earlier  ones. 

Mr.  Eisner:  I  don't  understand.  What  are  you 
withdrawing  ? 

Mr.  Murman:  The  ones  I  had  are  a  later  date. 
These  are  the  ones  he  apparently  sent  out  because 
the  audit  was  made  in  AjDril  of  1947.  These  are  a 
later  date. 

Mr.  Eisner:  You  say  the  audit  was  made  in 
April,  1947? 

Mr.  Murman:  Yes.  Isn't  that  if?  I  think  Mr. 
Challburg  testified  the  audit  was  made 

The  Court :     It  was  dated  April  2,  1947. 

Q.  (By  Mr.  Murman) :  Yes.  And  the  audit  was 
made  on  the  date  you  signed  it  %  [101]  A.     Yes. 

Mr.  Murman:  And  that  is  April  2,  1947.  That 
is  on  the  bills  here.  You  see  they  are  dated  April  2, 
1947   (handing  documents  to  counsel). 

Q.  Exclusive  of  these  covering  statements.  Air. 
Challburg,  I  show  you  what  purports  to  be  the  audit 
statement  that  you  referred  to  as  having  been  sent 
to  your  broker  and  the  cashier. 

A.     I  would  say  they  were,  that  is  right. 

Q.  Those  were  made  up  in  your  department, 
were  they  ?  A.     Yes. 

Q.     They  were  based  on  your  audit? 

A.     That  is  right. 

Q.  These  were  sent  to  the  broker  and  the  cashier 
in  vour  own  office?  A.     Yes. 
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Q.  The  broker,  you  mean  Bayly,  Martin  &  Fay, 
as  appear  here?  A.     That  is  right. 

Mr.  Murman:  Now,  your  Honor,  there  is  at- 
tached to  these  audit  reports  since  they  have  been 
furnished  to  me  by  Mr.  St.  Clair  some  statements, 
one  statement  as  addressed  by  Bayly,  Martin  &  Fay 
to  California  Motor  Transport  Company.  I  have  no 
objection  to  those  remaining  on  the  exhibit,  and  I 
am  willing  that  the  exhibit  go  in  evidence  in  its  en- 
tirety, with  [102]  the  understanding  that  we  are 
furnishing  the  audit  report,  but  that  the  bill  which 
appears  there  is  being  furnished  by  the  third  party 
defendant. 

The  Court :     All  right. 

Mr.  Murman :     Is  that  correct  ? 

Mr.  St.  Clair:  Yes.  If  satisfactory  with  ^Ir. 
Eisner,  it  would  be  better  to  do  it  that  way  because 
they  have  a  relevancy  later,  tied  together. 

The  Court :     That  is  all  right.  It  is  all  Exhibit  13  ? 

Mr.  Murman :  Yes.  We  are  only  responsible  for 
one  part  and  the  third  party  defendant  are  respon- 
sible for  the  other  part. 

The  Clerk:  Plaintiff's  Exhibit  13  in  evidence.  I 
will  clip  these  together  so  they  won't  get  ■sei)a rated. 

(The  documents  wer(>  marked  Plaintiff's  Ex- 
hibit 13  in  evidence.) 

The  Court:  In  other  words,  these  audits  here  are 
reall\'  bills  com])uted  and  sliow  wliat  the  pi'emium  is. 
'^rhey  were  ])re])ared  by  your  office,  Mr.  Challburg? 

The  Witness:     'V\vM  is  right,  si i-. 
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The  Court:  Then  the  bill  that  was  sent  out  of 
your  office,  of  course,  was  sent  by  Bayly,  Martin  & 
Fay  to  the  defendants? 

Mr.  Murman :  That  is  correct,  your  Honor.  We 
supplied  the  broker  with  the  audit  report  and  he 
made  up  the  bill  from  the  [103]  report;  that  is  the 
way  I  understand  it. 

Mr.  St.  Clair :     That  is  right. 

Mr.  Eisner:  Of  course,  we  don't  accept  the  state- 
ment as  correct  as  to  what  actually  occurred. 

Mr.  Murman:  That  will  be  developed  further. 
We  can  only  go  as  far  as  the  audit  statements  at 
this  time. 

Mr.  Eisner:  Can  I  have  the  bills  dated  October 
22,  1947'? 

Mr.  Murman:  We  are  going  to  put  them  in  evi- 
dence.   I  have  withdrawn  them. 

Mr.  Eisner:  I  would  like  to  have  them.  Your 
complaint  recites  demand  was  first  made  October 
22. 

Mr.  Murman :  It  was  based  on  these,  but  I  under- 
stand that  the  actual  bill  was  sent  out  on  April  17, 
which  w^e  have  here. 

Mr.  Eisner:  Has  anyone  said  it  was — that  the 
bill  was  sent  on  April  17? 

Mr.  Murman:  Mr.  Challburg  just  identified  it  as 
having  been  made  up  at  that  time. 

Mr.  Eisner :  Has  anyone  said  any  bill  was  mailed 
to  the  insured  on  April  17  ? 

Mr.  Murman:     Let's  ask  him. 
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The  Witness:  The  date  the  bill  was  made  up  in 
our  department,  that  day. 

Q.  (By  Mr.  Murman) :  When  were  they  sent 
out?  A.     Possibly  the  same  day.  [104] 

Q.  You  mean  there  may  have  been  a  day  or  two 
delay?  A.     A  day  delay,  possibly. 

Mr.  Eisner:  May  I  ask  to  whom  they  were  sent, 
Mr.  Challburg,  to  Bayly,  Martin  &  Fay  or  to  whom  ? 

The  Witness:     To  Bayly,  Martin  &  Fay. 

Mr.  Eisner:  Well,  pardon  me  for  the  interrup- 
tion. 

Mr.  Murman:     That  is  all  right. 

Mr.  Eisner:  Do  you  know  when  that  bill  was 
mailed  first  to  the  insured? 

The  Witness:  No.  All  our  bills  go  to  the  broker, 
Bayly,  Martin  &  Fay. 

Q.  (By  Mr.  Murman)  :  They  went  out  on  or 
about  the  date  shown  in  the  audit  report  ? 

A.     That  is  right. 

The  Court :     Where  did  you  get  those  bills  from  ? 

Mr.  Murman:  Mr.  St.  Clair  furnished  them.  I 
got  these  rejiorts  from  him  because  we  had  furnished 
them  to  him  and  T  didn't  have  them  in  my  file.  I 
had  the  later  report. 

The  Court:  The  bills,  I  mean,  that  were  ad- 
dressed by  Bayly,  Martin  &  Fay  to  the  defendant. 

Mr.  Murman:  They  were  furnished  me  by  Mr. 
St.  Clair  just  now  when  he  furnished  me  these  audit 
reports,  which  we  in  turn  had  sent  to  the  broker. 

^Ir.  St.  Clair:  I  merely  ask  that  they  be  kei)t 
together  because  they  have  a  relevancy  together 
later.  [lO.')] 
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The  Court:  Whose  possession  did  they  come 
from  ? 

Mr.  St.  Clair:  Our  possession.  The  entire  Ex- 
hibit 13  was  in  the  files  of  Bayly,  Martin  &  Fay. 

The  Court:  Is  that  a  carbon  copy  of  the  bill  or 
the  original  of  the  bill  ? 

Mr.  Murman:  You  can  tell  better  than  I,  Mr. 
St.  Clair. 

Mr.  St.  Clair:  I  am  informed  it  is  the  original 
which  got  back  into  the  Bayly,  ^lartin  &  Fay  files 
through  a  procedure  that  will  appear  later. 

Mr.  Eisner:  That  is  an  affirmation,  that  it  came 
from  the  Bayly,  Martin  &  Fay  files,  if  it  ever  went 
out  of  there. 

Mr.  Murman :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Eisner: 

Q.  Now,  Mr.  Challburg,  first  of  all,  there  has 
been  produced  here  Plaintitf's  Exhibit  10,  w^hich 
purports  to  be  a  statement  of  gross  receipts,  a  gross 
receipt  report  sent  by  Bayly,  Martin  &  Fay  to  the 
Fidelity  and  Casualty  Company  for  the  month  of 
September,  1946,  October,  1946,  November,  1946, 
December,  1946,  and  January  1  to  January  19.  1947. 
Now,  then,  can  you  tell  me  when  these  reports  were 
received  by  Fidelity  and  Casualty  from  Bayly,  Mar- 
tin &  Fay? 

A.  I  can  tell  you  approximately,  if  you  get  a 
copy  of  the  voluntary  report. 

Mr.  Eisner:     Yes.    Counsel,  do  you  have  that? 
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Mr.  Murnian:     They  are  in  evidence  here.  [106] 

The  Court:  Will  you  give  nie  that  exhibit  num- 
ber'?   10? 

Mr.  Eisner:     I  don't  think  that  went  in. 

Mr.  Murman:     What  did  you  ask? 

The  witness:  Copy  of  the  voluntary  monthly 
statement  that  we  send. 

Mr.  Murman:     Oh,  I  see. 

Mr.  Eisner:  The  statements  that  were  sent  to 
you  were  by  Bayly,  ^lartin  &  Fay  accompanying 
those  reports.    Is  that  what  you  are  asking  for  *? 

A.     No. 

Q.  At  the  time  Bayly,  Martin  &  Fay  sent  you — I 
mean  the  company A.     Yes. 

Q.  these  statements,  there  was  also  a  com- 
munication sent  by  Bayh',  Martin  &  Fay  that  these 
reports  accompanied,  isn't  that  right? 

A.  That  I  don't  know.  This  is  all  the  audit  de- 
partment gets. 

Mr.  Murman :  This  is  what  you  are  referring  to, 
isn't  it? 

The  Witness:     Yes. 

Q.  (By  j\ir.  Eisner)  :  Mr.  Challburg,  now,  can't 
you  tell  me  whether  or  not  the  rejwrt  for  the  month 
of  September  was  received  in  the  month  of  October 
or  November? 

A.     1  can  tell  from  the  copies  of  those. 

Q.     All  right.  [107] 

A.  Apparently  there  were  three  of  them  billed 
here  at  one  time. 

Q.     WIk^ii    \v(M('    they   sent    you?     WIumi    1    say 


I 


vs.  The  Fidelity  and  Casualty  Co.  163 

(Testimony  of  C.  A.  Challburg.) 
"you"  I  mean  the  company. 

A.  Sometime — February  15  is  the  date  of  the 
audit  statement. 

Q.     February  15,  1947?  A.     1947. 

Q.  Then  did  I  understand  that  the  first  time  that 
Fidelity  and  Casualty  Company  received  any  report 
from  Bayly,  Martin  &  Fay  for  the  September  gross 
receipts  of  premium  was  in  February,  February  15, 
1947  ?  A.     That  is  all  I  can  answer  there. 

Q.  And  on  February  15,  1947,  did  Bayly,  Martin 
&  Fay  forward  to  Fidelity  and  Casualty  Company 
at  one  time  the  report  for  September,  1946,  October, 
1946,  November,  1946,  and  December,  1946? 

A.     That  I  can't  answer. 

Q.     What  part  of  it  can't  you  answer? 

A.  All  I  can  answer  is  the  date  of  the  audit 
statement. 

Q.  As  I  understand  it,  the  dates  of  the  audit 
statement  that  you  have  here  represent  the  dates 
that  these  reports  of  gross  receipts  were  received  by 
Fidelity  and  Casualty  Company  from  Bayly,  Martin 
&  Fay?  A.     Possibly  so. 

Q.     Well,  isn't  that  your  testimony?  [108] 

A.     I  said  I  can't  tell  you.     I  don't  know. 

Q.     Is  that  your  best  recollection? 

A.  Yes,  to  the  best  of  my  recollection  those  are 
the  dates  there. 

Q.  According  to  the  dates  that  are  there,  is  it 
a  fact  that  the  reports  for  September,  October,  No- 
vember, December,  1946,  were  sent  at  one  time  by 
Bayly,  Martin  &  Fay  on  February  15,  1947? 

A.     That — sent  to  who  bv  who? 
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Q.  Sent  to  Fidelity  and  Casualty  Company  by 
Bayly,  Martin  &  Fay. 

A.  Tbat  I  don't  know.  Apparently  from  tbe 
audit  statements,  yes.  Apparently,  from  these. 

Q.     That  is  your  conclusion  from  this? 

Mr.  Murman :     Is  that  the  witness'  conclusion? 

Mr.  Eisner:  I  call  upon  counsel  to  produce— they 
have  had  notice  to  produce — I  call  u])on  them  to 
produce  the  reports,  original  reports  from  Bayly, 
Martin  &  Fay,  and  these  reports,  each  one  was 
accompanied  by  a  letter,  which  I  have  a  coi)y  of, 
from  Bayly,  Martin  &  Fay. 

Mr.  Murman:  We  have  produced  those  reports 
which  now  constitute  Plaintiff's  Exhibit  10  as  the 
only  reports  in  our  possession. 

Q.  (By  Mr.  Eisner):  Well,  Mr.  Cballburg,  I 
ask  you  to  look [1^)9] 

Mr.  Murman :  May  I  see  those,  counsel  I  I 
haven't  seen  those  before. 

Mr.  St.  Clair:  I  might  say,  Mr.  Eisner,  when 
your  demand  was  made  on  Mr.  Murman  for  these 
letters  of  transmittal,  he  informed  me  he  could  not 
find  them  in  his  file,  and  I  agn^ed  to  have  here  the 
copies  of  the  letters  of  transmittal.  I  have  them 
here. 

Mr.  Murman:  1  had  overlooked  that.  Yes,  I  did 
ask  Mr.  St.   Clair  to  produce  them. 

Mr.  Eisner:  Would  you  mind  producing  the 
copies  of  the  letters  of  transmittal? 

Mr.  St.  Clair:     Not  at  all.     I  have  been  waiting 


vs.  The  Fidelity  and  Casualty  Co.  165 

(Testimony  of  C.  A.  Challburg.) 
])atieiitly  for  an  opportunity  so  to  do.  They  are 
in  the  bound  file  for  which  you  also  made  a  demand 
on  me,  Mr.  Eisner,  so  whatever  is  the  simplest  way 
from  an  evidentiary  point  of  view.  Be  careful, 
there  are  vouchers  attached. 

The  Court:     How  many  letters? 

Mr.  St.  Clair:     There  are  five,  sir. 

Mr.  Murman:  One  with  each  voluntary  report, 
your  Honor,  I  assume.  I  have  never  seen  them 
myself. 

Q.  (By  Mr.  Eisner):  Now,  Mr.  Challburg,  I 
show  you  a  copy  of  a  letter  dated  January  27,  1947, 
and  ask  you  if  that  refreshes  your  recollection  that 
the  report  for  the  month  of  September  and  the  re- 
port for  the  month  of  October,  1946,  were  for- 
warded to  the  Fidelity  and  Casualty  Company  by 
Bayly,  Martin  [110]  &  Fay  under  date  of  January 
27,  1947. 

A.  According-  to  that  copy,  yes.  Of  course,  we 
wouldn't  probably  even  seen — I  mean,  they  prob- 
ably never  even  kept  our  copy  of  the  letter. 

Q.     What  letter  do  you  refer  to"? 

A.     This   (indicating). 

Q.     You  didn't  keep  it? 

A.     Probably  the  clerk  in  the  audit  department. 

Q.  You  mean  at  Fidelity  and  Casualty  Com- 
pany? A.     That  is  right. 

Q.  The  original.  I  show  you  a  copy  of  a  letter 
from  Bayly,  Martin  &  Fay  to  Fidelity  and  Casualty 
Company  dated  January  30,  1947,  and  ask  you  if 
tliat  refreshes  vour  recollection  that  under  that  date 
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Bayly,  Mai'tin  &  Fay  forwarded  the  gross  receipts 

rei)ort  for  the  month  of  November,  1946. 

A.     It  is  i^ossible,  yes;  it  is  possible. 

Q.  I  call  your  attention  to  the  letter,  copy  of  let- 
ter, dated  February  2-1:,  1947,  and  ask  you  if  it  is  a 
fact  that  mider  that  date  Bayly,  Martin  &  Fay  for- 
warded to  Fidelity  and  Casualty  Company  the  gross 
receipts  report  of  the  California  Motor  Transport 
for  the  month  of  December,  194(i. 

A-  That  is  possible,  yes.  This  was  billed  Febru- 
ary 7. 

Q.  I  show  you  a  communication  dated  March  27, 
1947,  and  ask  you  if  under  that  date  Bayly,  Martin 
&  Fay  forwarded  to  Fidelity  and  Casualty  Company 
gross  receipts  report  for  [111]  California  Motor 
Transport  for  the  period  Januarj"  1  to  19,  1947. 

A.     Tliat  is  right,  sir. 

Q.  Now,  then,  Mr.  Challburg,  when  these  re- 
])()its  that  were  forwarded  by  Bayly,  Martin  &  Fay 
came  to  the  Fidelity  and  Casualty  Coni])aiiy,  were 
they  referred  to  you  as  auditor? 

A.     No,  they  wouldn't  be. 

Q.     To  whom  would  they  go? 

A.     To  the  clerk  in  the  audit  dej^ai'tment. 

{}.     Does   lie   serve   iiiidcr  you  .^ 

A.     Yes,  that  is  right,  sir. 

Q.     Then  do  they  come  to  you  as  auditor? 

A.     Not  until  the  final  audit. 

Q.  lict  me  ask  you,  then,  how  many  people  are 
in   youi    audit    de])artment? 

A.     At  that  time  we  had  three. 

(>.      Tli('\"  were  workinir  uurhn-  von? 
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A.     That  is  right. 

Q.  Then  what  was  the  duty  of  the  clerk  who 
was  working  under  you  with  reference  to  gross  re- 
ceipts reports? 

A.  Just  check  extensions  and  see  the  audit  state- 
ment was  made  up. 

Q.  I  call  your  attention  to  the  fact  that  in  the 
gross  receipts,  September,  1946,  this  gross  receipts 
report  shows  the  gross  revenue,  the  primary  pub- 
lic liability  at  the  rate  of  [112]  .997,  and  property 
damage  at  .226,  and  with  extensions  showing  the 
]n'emium  earned  at  that  rate  on  the  gross  receipts. 

A.     Yes. 

Q.    Did  you  observe  that? 

A.     That  is  right. 

Q.     Did  you  observe  that  when  it  was  received? 

A.     No,  we  never  check  that  until  the  final  audit. 

Q.  Do  you  mean  to  say,  Mr.  Cliallburg,  no  one 
in  your  department,  when  the  statement  is  received 
of  gross  receipts  showing  the  rate  of  premium  that 
is  figured  upon  the  gross  receipts,  checks  the  rate 
and  premium  to  see  whether  it  is  corect? 

A.     Not  until  the  final  audit. 

Q.  Do  you  send  out  bills  based  on  this  state- 
ment? A.     That  is  right. 

Q.  I  call  your  attention  to  the  fact  that  down 
there,  written  on  the  bottom  of  each  sheet  of  Plain- 
tiff's Exhibit  10,  a  calculation  in  handwriting,  $200,- 
910  on  September,  1946 — this  is  the  first  sheet  at- 
tached to  this  exhibit— a  figure  $200,910.08  at  .997, 
T^2,U03.07.    Whose  writing  is  that? 
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A.  That  would  be  the  clerk  in  the  audit  depart- 
ment. 

Q.     Who  works  under  you? 

A.     That  is  right. 

Q.  I  call  your  attention  to  the  figure  below, 
$200,910.08  at  .226,  $454.06.  Is  that  also  in  the 
handwriting  of  the  clerk? 

A.     ^rhat  is  right.   [113] 

Q.  $2,457.13,  and  then  the  word  "Paid."  Is 
that  in  the  handwriting  of  the  auditor? 

A.     Of  the  clerk. 

Q.  Can  you  tell  me  when  that  $2,457.13  was 
paid?  A.     No,  I  can't. 

Q.  As  I  understand,  Mr.  Challburg,  after  these 
reports,  gross  receipts  reports,  were  received,  what 
was  done  with  them  after  they  were  in  the  hands  of 
your  clerk? 

A.  They  were  tiled  away  until  final  andit  is 
made. 

Q.  Based  on  these  reports,  do  I  understand  that 
you  then  made  out  bills,  these  statements  which  are 
Plaintiff's  Exhibit  11  ?  A.     That  is  riuht. 

Q.     Those  were  made  out  in  y(Mir  de])artment? 

A.     That  is  right. 

Q.  Those  bills  arc  based — the  same  a!lU)llnt^ 
shown  u))()ii  them,  shown  u])on  the  ,i;ross  receipts 
i"e])orts  as  tiled  with  you  by  Bayly,  JMartin  &  Fay? 

A.     That    is   right. 

Q.  1  see  here  a  bill  dated  February  15,  1947,  for 
$2.4rj7.i:«.  \o\\  are  familiar  with  the  fact  that  your 
])oliry  mid  the  form,  furthermore,  whether  1457  or 
295(1.    all    youi-    |>olici(^s    provide    that    the    monthly 
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report  shall  be  made  on  the  i)remium  during  the 
I)reeeding  month  and  remittance  made  to  you,  are 
you?  A.     Yes.   [114] 

Mr.  Murman:  I  object  to  that  on  the  ground 
the  policy  is  the  best  evidence. 

Mr.   Eisner:     Well,   it  is  preliminary. 

The  Court:     Well,  it  is  all  right. 

Q.  (By  Mr.  Eisner) :  Now,  then,  Mr.  Chall- 
burg,  are  you  familiar  with  the  fact  that  the  Cali- 
fornia Motor  Transport  Company  had  forwarded 
and  paid  to  Bayly,  Martin  &  Fay  the  premiums 
that  are  referred  to  in  these  bills  months  prior  to 
February  15,  1947? 

Mr.  Murman:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Q.     (By  Mr.  Eisner)  :     Do  you  know  that? 

Mr.  Murman:     Also,  it  calls  for  hearsay. 

The  Court:  He  is  asking  him  if  he  knows.  If 
he  doesn't  know  he  can  say  so. 

A.     I   don't   know. 

The  Court:  I  don't  see  how  he  would  know, 
myself. 

Q.  (By  Mr.  Eisner)  :  Is  it  the  practice  of  the 
agent,  or  Bayly,  Martin  &  Fay,  to  remit  premiums 
together  with  the  gross  receipts  rej)oi'ts? 

A.     I  don't  know. 

Q.     \Vhat  w^as  done  with  this  bill  ? 

A.     They  were  sent  out  to  the  agent,  broker. 

Q.  Bills  were  made  for  the  California  Motor 
Trans] )ort  Company.  Was  there  any  bill  sent  to 
tlienW   [115] 
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A.  Not  to  my  knowledge.  Not  from  Fidelity 
and  Casualty  Company,  I  mean. 

Q.  Not  from  the  Fidelity  and  Casualty  Com- 
pany? A.     That  is  right. 

Q.  Now,  then,  you  made  the  final  audit  of  the 
records  of  the  California  Motor  Transport  Com- 
pany when?  A.     April  2,  1947. 

Mr.  Eisner :     Do  you  have  that  audit,  counsel  ? 

Mr.  Murman:  It  is  in  evidence  as  Plaintiff's 
Exhibit  12.     Here  it  is. 

Q.  (By  Mr.  Eisner):  Now,  then,  Mr.  Chall- 
burg, I  understand  that  in  April,  1947,  you  went 
down  to  the  office  of  the  California  Motor  Trans- 
port Company?  A.     Right. 

Q.     Did  you  go  personally?  A.     Yes,  sir. 

Q.  Was  the  purpose  of  your  visit  to  the  office 
of  the  California  Motor  Transpoii:  Conij^any  to 
check  the  gross  receipts  of  the  California  Motor 
Transport  Com])any  from  September  1,  1946,  until 
January  21,  1947?  A.     Right. 

Q.  You  went  down  to  ascertain  whether  or  not 
the  gross  receipts  as  reported  by  Bayly,  Martin  & 
Fay  to  the  Fidelity  and  Casualty  Company,  as 
shown  u])()ii    Plaintiff's   Exhibit   10,   were  correct? 

A.     Right. 

Q.  And  when  you  went  to  the  California  Motor 
Trans})ort  Company,  you  there  saw  Mr.  Davis,  who 
was  the  auditor A.     Right. 

Q. of  the  California  Motor  Transport  Com- 

])any,  niid  nou  made  out  these — worked  out  some- 
thino-  tliat   was  signed  by   Mr.    Davis.'' 


vs.  The  Fidelity  and  Casualty  Co.  171 

(Testimony  of  C.  A.  Challburg.) 

A.     That  is  right,  sir. 

Q.  I  will  ask  you  if  wheu  this  signature  of  Mr. 
Davis  was  appended  to  the  second  page  of  Plain- 
tiff's Exhibit  12  there  was  anything  upon  this 
sheet  with  the  excei)tion  of  the  figure  showing  the 
gross  receipts. 

A.     That  I  don't  know;  I  don't  remember. 

Q.     You  don't  remember?  A.     No. 

Q.  Can  you  state  whether  or  not  any  of  the 
extensions,  or  anything  that  is  wiitten  upon  Plain- 
tiff's Exhibit  12  other  than  the  gross  receipts  were 
upon  that  exhibit  at  the  time  it  was  signed  by  Mr. 
Davis?  A.     May  I   have  that  again? 

Mr.  Eisner:     Will  you  read  it,  please? 
(Question  read.) 

A.     No.     Just  the  first  sheet,  you  mean? 

Q.  Yes,  I  mean  just  the  sheet  that  was  signed 
by  Mr.  Davis.  A.     That  is  right.  [117] 

Q.  Now,  how  about  the  other  sheets  with  it? 
Were  there  any  extensions  or  anything  upon  the 
document  you  showed  to  Mr.  Davis  other  than  the 
gross  receipts  for  his  approval? 

A.     That  is  all. 

Q.  The  only  thing  you  showed  Mr.  Davis  for  his 
approval  were  gross  receipts  whether  or  not  they 
were  correct,  as  you  took  them  from  the  books  of 
the  California  Motor  Transport  Company? 

A.     That  is  right. 

Q.  x\nd  Mr.  Davis  then  appended  his  signature 
approving  your  figure  as  correct?  A.     Yes. 

Q.     Now,  then,  Mr.  Challburg,  your  ])o]icies  in 
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numerous  instances  provide  for  a  deposit  premium, 

do  they  not?  A.     Yes,  they  do. 

Q.  Is  it  part  of  the  auditor's  business  to  collect 
those  deposit  premiums?  A.     It  is  not. 

Q.  Does  tlie  auditor  have  any  records  of  the 
deposit   ])r('miums?  A.     He  does  not. 

Q.  Whose  business  is  it  in  the  company  to  see 
that  the  deposit  pi-emiums  that  are  called  for  by  the 
policy  are  paid  ?  A.     That  is  up  to  the  cashier. 

Q.     The  cashier?  A.     That  is  right. 

Q.     The  auditor  has  nothing,  no  record  of  it? 

A.     He  gets  a  record  after  the  final  audit,  yes. 

Q.  Doesn't  the  auditor  receive  a  charge — I  am 
no  auditor,  but — against  the  insured  as  shown  by 
the  deposit  premium,  and  then  later  as  against  the 
charge  there  is  a  credit  if  pajonent  is  met? 

A.    At  the  final  audit,  yes. 

Q.     You  send  out  these  bills 

Mr.  Mui-man:     Which  exhibit? 

Mr.  Eisner:  Just  a  minute.  I  am  looking  at 
Exhibit  11  at  the  moment. 

Mr.  Murman:     13  is  the  final  audit. 

Q.  (By  Mr.  Eisner):  Possibly  you  can  assist 
me.  These  bills  on  Plaintiff's  Exhibit  11  are  based 
upon  the  rate  of  .997  and  .226,  are  they  not? 

A.     Yes. 

Q.  They  were  sent  out  by  Fidelity  and  Casualty 
Com])any  to  Bayly,  Martin  &  Fay  addressed  to  the 
California    Motor   Transport   Company? 

A.  That  is  right.  Those  are  voluntaiy  re])orts, 
subject  to  audit. 
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Q.  You  say  you  audited  those  books  in  April  of 
1947'?  Did  you  send  out  any  bills  addressed  to  the 
California  Motor  Transport  Company  before  Oc- 
tober, 1947?  A.     Yes. 

Q.     Where  are  they?  [119] 

A.     'iliey  were  x3roduced  a  moment  ago. 

Q.  This  is  Exhibit  13  to  which  you  refer  and 
the  bills  you  are  handing  me  purport  to  be  copies, 
is  that  correct?  A.     That  is  right. 

Q.  When  you  made  out  these  bills  on  April  19, 
1947,  did  you  send  any  copy  to  California  Motor 
Transport  Company  ? 

A.     No;  all  copies  go  to  the  broker. 

Q.  Mr.  Challburg,  after  April  19,  1947,  did  you 
receive  any  xjayment  from  Bayly,  Martin  &  Fay  on 
account  of  the  bills  you  rendered  that  date? 

A.     That  I  don't  know. 

Q.  As  auditor  don't  you  know  whether  or  not 
any  payment  would  be  made? 

A.     That  is  up  to  the  cashier. 

Q.  Did  you  know  if  any  further  bill  was  sent 
out  by  P^idelity  and  Casualty  Company  of  New 
York  to  Bayly,  Martin  &  Fay,  or  anybody  else, 
prior  to  October,  1947? 

A.  That  I  don't  know.  Copies  might  have  been 
made;  I  don't  know. 

Q.     You  don't  know?  A.     No. 

Q.  You  are  not  familiar  with  any  follow-up  sys- 
tem in  your  sending  out  the  bills?  Whether  they 
are  x^aid  is  not  in  your  department? 

A.    That  is  right.  [120] 
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Q.     Yon  don't  know  anything-  abont  that? 

A.     That  is  right. 

Q.  Wero  these  bills  made  n])  in  yonr  depart- 
ment? A.     They  were,  yes. 

Q.  In  making  np  these  bills  did  yon  give  them 
a  different  rate  in  fignring  the  preminm  than  was 
inelnded  in  yonr  bills  covered  by  Plaintiff's  Ex- 
hibit 11?  A.     Right. 

Q.  At  whose  request  did  yon  change  the  rate 
in  fignring  the  bills  between  Febrnary  15,  1947, 
and  April  19,  1947? 

A.  Those  were  given  ns  by  the  nnderwriting  de- 
partment wdien  we  got  the  andit  requisition. 

Q.  Yon  don't  have  in  yonr  de])artment,  then,  as 
I  understand,  any  record  of  tlie  ])remium  rate  of 
policies  that  are  outstanding?  A.     We  do  not. 

Q.  And  you  don't  check  when  a  remittance  is 
received  or  a  gross  receipts  statement  received  from 
an  insured,  you  have  nothing  in  your  department 
by  which  you  can  check  whether  or  not  the  insured 
has  figured  the  premium  according  to  the  rate  set 
forth  in  his  policy  by  which  Ik^  is  to  l)e  (-(n-ered? 

A.     We  do  not. 

Q.  That  is  all  done  by  another  department  that 
does  check  that?  A.     That  is  right,  sir.  [121] 

(}.     Tlierc  is  a  (lci)artnient   that  does  that   job? 

A.     They  are  checked,  as  I  say,  in  the  final  audit. 

Q.  Special  final  audit  is  made,  we  will  say, 
months  after  the  time  these  rei)orts  are  received. 
Do  you  mean  to  say  in  the  meantime  there  is  no 
check  \\\i\i\v  of  t1i(nn? 
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A.     Not  until  final  audit  is  made. 

Q.  In  the  meantime  the  insured  who  has  made 
his  remittance  remains  in  ignorance  of  that  claim 
or  whether  or  not 

Mr.  Murman:  If  the  Coui-t  please,  how  can  this 
witness  testify  to  the  ignorance  or  intelligence  of 
another  ? 

Mr.  Eisner:  Well,  I  will  withdraw  the  question. 
It  speaks  for  itself.  I  think  that  is  all.  Excuse 
me;  one  more  question. 

Q.  When  you  made  an  audit  did  you  send  a  copy 
of  it  to  the  California  Motors'? 

A.     No,  I  do  not. 

Q.     You  just  keep  that  in  your  file? 

A.     We  send  our  copy  to  the  broker. 

Q.  Did  you  send  a  copy  of  this  audit  to  the 
broker?  A.     Yes.    The  files  will 

Q.     You  refer  to  Bayly,  Martin  &  Fay  as  agent? 

A.     As  agent,  yes,  broker  or  agent. 

Q.  Are  you  familiar  with  whether  or  not  col- 
lections were  paid  to  Bayly,  Martin  &  Fay  by  the 
California — by  Fidelity  and  Casualty  Company? 

A.     I  don't  know. 

Mr.  Murman :  There  is  no  question,  Mr.  Eisner, 
but  what  Bayly,  Martin  &  Fay  were  your  brokers, 
is  there?     You  allege  that  in  your  pleadings. 

Mr.  Eisner:  No,  but  they  were  our  broker,  and, 
as  you  allege,  they  were  your  agents  for  the  pur- 
pose of  collecting. 

Mr.  Murman:     We  don't  allege  any  such  thing. 

Mr.   Eisner:     You    allege   that   the   reports   and 
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remittances   were   made   montlily,   and   they   could 
only  have  been  made  monthly  if  they  were  made 
to  Bayly,  Martin  &  Fay  because  they  were  made 
to  Bayly,  Martin  &  Fay. 

Mr.  Murman:  There  is  no  allegation  of  agency 
in  our  pleadings. 

Mr.   Eisner:     I  will  ask  you   this: 

Q.  Mr.  Challburg,  is  it  the  practice — do  you 
know  whether  or  not  it  is  the  practice  of  the  Bayly, 
Martin  &  Fay  to  make  collections  of  i)remiums  upon 
])olicies  which  have  been  written  through  their 
office?  A.     I  do  not  know. 

Mr.  Murman:     After  all,  he  is  just  the  auditor. 

Mr.  Eisner:  1  realize  that,  but  I  understand  he 
has  limited  knowledge,  apparently.  No  further 
questions. 

Mr.  St.  Clair:  May  I  ask  a  question  or  so,  your 
Honor  ? 

The  Court:     Yes.  [123] 

Q.  (By  Mr.  St.  Clair) :  Mr.  Challburg,  refer- 
ring to  Plaintiff's  Exhibit  11 — which  are  the  re- 
ports made  up  by  this  witness,  your  Honor — do  I 
understand  you  refer  to  those  as  bills? 

A.     Audit  statements  or  audit  bills,  yes. 

Q.  Mr.  Eisner  was  using  the  word  "bills."  Do 
you  mean  to  have  the  Court  believe  from  that  state- 
ment that  no  money  had  been  paid  until  that  was 
received  by  Bayly,  Martin  &  Fay? 

A.  Tliat  I  don't  know,  what  money  was  paid. 
wlicii  \vc  get  cash.     It  goes  to  the  cashier. 

(.).      I    don't   want    to   butt   ni\-    liond    nuaiiisl    the 
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same  problem  Mr.  Eisner  lias  been  butting. 

A.  The  pajTiients  are  arranged  with  Mr.  Davis. 
I  know  nothing  of  what  has  been  paid. 

Mr.  Murman :  Would  it  be  of  any  help  if  I  tell 
you  we  will  produce  the  cashier'?  He  will  cover 
all   that. 

Q  (By  Mr.  St.  Clair)  :  I  want  to  make  it  clear, 
when  Mr.  Eisner  was  cross-examining  you  with  re- 
gard to  vrliether  or  not  Bayly,  Martin  &  Fay  paid 
Fidelity  and  Casualty  Company,  you  were  not  in- 
ferring no  money  came  into  their  hands  after  it 
issued  those  documents?  A.     No,  indeed  not. 

Q.  i  understand  that  document  was  issued  upon 
receipt  of  these  reports?  A.     That  is  right. 

The  Court:  All  money  had  been  paid  on  it  al- 
ready? [124] 

A.     That  is  right,  your  Honor. 

Q.     Who  is  that  issued  to? 

A.     It  goes  to  Bayly,  Martin  &  Fay,  the  broker. 

Q.  If  there  had  been  money  paid  on  account 
wouldn't  it  be  on  that  document? 

A.  The  check  wouldn't  come  into  the  audit  de- 
partment.    It  would  come  to  the  cashier. 

Q.  (By  Mr.  St.  Clair)  :  When  Mr.  Eisner 
showed  you  that  letter  of  transmittal  on  the  report 
of  the  company — you  recall  he  showed  you  a  series 
of  those?  A.    Yes. 

Q.  You  will  recall  that — I  will  hand  them  to 
you  and  ask  you  to  read  the  language  there. 

A.     "We  enclose  your  report  of  gross  receipts 
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for  Sei)tembei'  and  October  under  the  above-cai)- 

tioned  policies" 

Q.  In  other  words,  tlint  was  when  the  check  was 
draw^n  ?  A.     No. 

Q.     It  wouldn't  show  on  this*? 

A.     No,  it  wouldn't.     I  wouldn't  know. 

The  Court :  Let  me  see  that  letter.  That  is  from 
your  client? 

Mr.  St.  Clair:  Yes,  sir.  That  is  all  1  liave  of 
this  witness. 

Mr.  Murman :     I  have  only  one  question.  [125] 

Redirect  Examination 
By  Mr.  Murman: 

Q.  In  connection  with  Plaintiff's  Exhibit  12,  I 
believe  you  stated  that  when  Mr.  Davis  signed  this 
there  was  only  the  figure  at  the  top  of  the  paa^e? 

A.     That  is  possible,  yes. 

Q.     Were  these  other  pages  attached  to  it? 

A.  No,  he  didn't  sign  that  one.  Those  are  just 
payrolls. 

Q.  That  page  wasn't  attached  to  the  preceding 
page  when  Mr.  Davis  signed  it  ?  A.     No. 

Q.     He  only  signed  as  to  the  gross  receipts? 

A.     That  is  right. 

The  Court:     Let  me  see  that. 

Mr.  Murman:     Yes,  your  Honor. 

The  Court:     Was  this  data  on  it? 

A.    Yes. 

Q.     SPL-20950?  A.     That  is  right. 
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Q.     Was  that  on  it  when  Davis  signed  it? 

A.     That  is  right. 

Q.  Was  this  statement  in  here,  "Assured  re- 
fused to  sign  retrospective  agreements"? 

A.  That  I  don't  know.  That  could  have  been 
added  later  for  our  own  information. 

Q.  lint  the  i)olicy  number  was  on  it  at  the  time 
he  signed?  [126]. 

A.     That   is   right,   your   Honor. 

Mr.  Murman:  I  have  no  further  questions.  Has 
anyone  else  any  further  questions  of  this  witness? 
1  undertand  that  Mr.  Challburg,  by  i3rior  arrange- 
ment, has  been  scheduled  to  go  to  Detroit  tonight. 
I  have  no  further  reason  to  call  him.  If  he  may 
be  excused  at  this  time,  it  will  be  appreciated.  Do 
any  of  you  want  him  retained? 

Mr.  Eisner:  Not  if  you  are  going  to  produce 
the  cashier. 

Mr.  Murman:  We  will  produce  the  cashier  to- 
morrow morning,  unless  the  Court  wants  to  proceed 
at  this  time.  It  is  four  o'clock.  I  don't  mean  to- 
morrow morning ;  I  mean  at  the  next  calling  of  this 
case. 

Mr.  Eisner :  I  want  to  say  this :  I  would  appre- 
ciate it — I  have  a  matter  before  the  Federal  Trade 
Commission  scheduled  for  meeting  on  Monday  at 
Los  Angeles.  I  realize — I  thought  this  case  could 
be  concluded  in  one  day,  but  I  see  I  was  in  error. 
I  don't  know  whether  it  would  meet  with  the  con- 
A^enience  of  Court  and  counsel  if  we  could  adjourn 
until  Wednesday  or  Thursday  of  next  week. 
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(Colloquy  between  Court  and  counsel  ve- 
ported  but  not  transcribed.) 

The  Court:  We  will  continue  then,  until 
Wednesday.  I  don't  see  any  need  to  put  on  an- 
other witness  now.    It  is  a  quarter  after  four. 

Mr.  Murman:  May  Mr.  Challburg  be  excused 
to  go  to  [127]  Detroit? 

The  Court:     Yes. 

Mr.  Eisner:     We  stipulate  to  that. 

Mr.  St.  Clair:     So  shall  we. 

(Thereupon  the  hearing  of  the  instant  cause 
was  continued  until  Wednesday,  October  5,  and 
thereafter  continued  until  Monday,  October  10, 
1949,  at  10:00  a.m.)   [127-A] 

Monday,  October  10,   1919,   10:00  A.M. 

Mr.  Murman:  We  had  finished  with  the  testi- 
mony of  Mr.  Challburg,  the  auditor,  last  Friday  a 
week  ago.  Mr.  Mettalia,  the  superintendent  of  the 
casualty  department,  had  testified  and  then  w^e 
called  Mr.   Challburg,   the  auditor. 

The  Court:     Yes. 

Mr.  Murman :  He  had  been  interrogated  and  ex- 
cused because  he  had  to  leave  for  the  East.  This 
morning  I  am  proceeding  with  Mr.  Hechnagel,  the 
cashier. 
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CHAELES  RECHNAGEL 

called  for  the  plaintiff ;  sworn. 

The  Clerk:     State  your  name,  please. 
The  AVitness:    Charles  Rechnagel. 

Direct  Examination 
By  Mr.  MuiTQan: 

Q.     What  is  your  business? 

A.  I  am  cashier  for  the  Fidelity  and  Casualty 
Company. 

Q.     How  long  have  you  been  so  employed? 

A.     Thirty-two  years. 

Q.  Have  you  been  in  San  Francisco  during  that 
full  period  of  time?  A.     No,  sir. 

Q.  Are  you  familiar  with  the  case  on  trial  in  so 
far  as  your  department  is  concerned,  Fidelity  and 
Casualty  Company  v.  [128]  California  Motor  Ex- 
press Company?  A.     Yes,  sir. 

Q.  Mr.  Rechnagel,  I  show  you  a  group  of  six 
blue  pieces  of  paper  on  w^hich  there  is  some  writing, 
directed  to  California  Motor  Express,  and  ask  you 
to  identify  what  those  are. 

A.  These  are  our  ledger  cards  covering  the  vari- 
ous entries  received  in  connection  with  this  particu- 
lar policy. 

Q.     That  is  the  entries  made  in  your  department  ? 

A.     Yes,  sir. 

Q.  These  are  the  records  of  your  department, 
then?  A.     That  is  right. 

Q.     I  show^  you  now  four  of  the  six  cards  which 
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you  have  identified — by  the  way,  are  these  ledger 

cards?  A.     That  is  right. 

Q.     and  ask  you  to  state  what  each  is  in  order 

as  I  give  them  to  you.  The  first  one  relates  to  SPL- 
20950  and  SPL-20968,  gives  the  assured  as  Califor- 
nia Motor  Transport  Company,  refers  to  audit  of 
2/15/47;  location  of  risk,  from  9/l/4()  to  10/1/46, 
and  ask  you  if  that  is  a  ledger  card  covering  that 
period  of  time,  from  9/^/46  to  10/1/46. 

A.     Yes,  sir. 

Q.  In  the  upper  right-hand  corner  there  is  listed 
a  total  of  $2,457.13.    AVhat  is  that  ? 

A.  That  means  that  we  were  to  bill  the  Califor- 
nia, or  charge  California  Motor  Transport  Company 
$2,457.13  as  an  earned  [129]  premium  from  the  time 
September  1,  1946,  to  October  1,  1946,  on  that  parti- 
cular policy. 

Q.     Does  that  card  show  when  that  was  paid? 

A.    Yes. 

Q.     Where  is  that? 

A.     Right  here  (indicating). 

Q.     You  point  to  a  stamp  ' '  Paid  March  15, 1947 ' '  ? 

A.     That  is  right. 

Q.     That  is  the  date  that  amount  was  paid? 

A.     Tliat  is  the  date  it  was  jx^sted  in  luy  records. 

Q.  Is  that  the  date  you  took  the  amount  into  your 
records  as  a  payment?  A.     That  is  right. 

Q.  It  may  have  been  received  by  the  company 
before  that,  but  it  was  ]iost(^d  on  that  date? 

A.     That  is  ri,c:ht. 

The  Court:     How  nuieh  is  that? 
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A.     $2,457.13. 

Q.  (By  Mr.  Murman)  :  That  was  from  the  pe- 
riod 9/1/46  to  10/1/46?  A.     Yes. 

Q.  I  show  you  a  similar  card  with  similar  nota- 
tions from  October  1,  1946,  to  November  1,  1946, 
showing  a  total  of  $1,514.83,  and  ask  you  if  that 
similarly  reflects  a  posting  of  that  amount  of  money 
for  that  period  on  your  records?  [130]. 

A.     That  is  right,  yes,  sir. 

Mr.  St.  Clair:  What  was  that  sum,  Mr.  Rech- 
nagel ? 

The  Witness :     $1,514.83. 

Mr.  St.  Clair :     Thank  you,  sir. 

Q.  (By  Mr.  Murman) :  That  was — that  also 
showed  the  same  date  of  posting? 

A.     March  15, 1947. 

Q.  I  show  you  a  similar  card  covering  the  period 
11/1/46  to  12/1/46,  showing  a  total  of  $2,040.62,  and 
ask  you  if  that  shows  the  amount  billed  and  the 
amount  posted  in  your  ledger. 

A.  It  shows  the  amount  that  was  posted  in  our 
ledger,  posted  again  on  March  15,  1947. 

Q.     That  is  borne  out  by  the  stamp  on  the  record? 

A.     That  is  right. 

Q.  I  show  you  a  fourth  card,  similar  in  nature, 
bearing  the  period  12/1/46  to  1/1/47,  showing  $2,036, 
and  ask  you  if  that  shows  a  similar  record. 

A.  Yes,  sir,  and  that  was  posted  on  my  records 
as  of  ]March  24,  1947. 

Q.  That  is  borne  out  b}^  a  similar  stamp  only  it  is 
a  later  date,  is  that  correct? 
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A.     That  is  correct. 

Q.  In  addition  to  the  four  cards  which  I  have 
shown  you,  Mr.  Rechnagel,  I  show  you  a  similar 
colored  card  referring  to  SPL-20968.  The  other 
cards  which  I  have  shown  you  have  [131]  referred 
to  hoth  policies,  have  they  not?  A.     Yes,  sir. 

Q.     SPL-20950  and  20968?  A.     Yes. 

Q.     This  refers  only  to  policy  No.  SPL-20968? 

A.     Yes. 

Q.  That  covers  on  its  face  the  period  from  9/1/46 
to  1/21/47,  after  which  appear  the  letters  "CAXC." 
What  does  that  mean? 

A.  Canceled  out  on  our  record  November  7,  1947, 
and  it  was  placed  in  the  suspense  accomit. 

Q.  I  am  referring  not  to  that  part,  but  above 
here,  following  the  words  ''from  9/1/46  to  1/21/47, 
Cane." 

A.  That  means  that  policy  w^as  canceled  on  that 
day,  on  January  21,  1947. 

Q.  In  the  upper  right-hand  corner  there  appears 
the  figure  $5,950.52.  A.     That  is  right. 

Q.  There  also  aj^jpears  on  there — well,  first,  what 
does  that  figure  represent? 

A.  That  represents,  in  this  case,  the  total  eai-ned 
premium  for  the  time  tliat  tliis  i)olicy  was  in  force. 

Q.     Is  it  gross  or  net? 

A.  That  would  be  the  remainder  after  giving  the 
assured  credit  for  whatever  was  present  on  that 
])articular  account. 

Q.     On  th(»  others,  ii'  1  may  ask,  \\w  ti^ures  on  the 


vs.  The  Fidelity  and  Casualty  Co.  185 

(Testiinoiiy  of  Charles  Reclmagel.) 

first  four  [132]  cards  were  actually  paid  to  Fidelity 

and  Casualty?        A.     That  is  right. 

Q.  After  giving  credit  for  those  amounts  you 
reached  a  net  due?  A.     That  is  correct. 

Q.     That  is  the  amount  you  have  just  identified? 

A.     That  is  correct. 

Q.  That  card  shows — By  the  way,  that  net  is  as 
to  that  one  policy  only?  A.     Yes. 

Q.  This  card  shows  stamped  on  it,  "Billed  July 
28,1947."    What  does  that  mean? 

A.  That  means  we  billed  our  agent  on  that  date, 
Bayly,  Martin  &  Fay. 

Q.     Agent?  A.     Broker. 

Q.     Was  Bayly,  Martin  &  Fay  your  agent? 

A.     No,  they  are  brokers. 

Q.  When  you  said  "our  agent,"  what  did  you 
mean  by  that? 

A.     We  do  have  agents,  our  company 

Q.  When  you  said  your  agent,  you  meant  Bayly, 
Martin  &  Fay  are  brokers?  A.     That  is  right. 

Q.  Down  below  there  is  the  word  "Suspense" 
stamped.    What  does  that  mean?  [133] 

A.  Because  this  item  wasn't  paid,  we  cancel  it 
from  an  active  account  on  November  7,  1947,  and 
])]aced  it  in  what  we  call  our  suspense  account. 

Q.     That  is  an  account  to  be  collected  ? 

A.     Yes. 

Q.  When  you  said  you  took  it  from  the  active 
account  on  November  7,  1947,  you  referred  to  the 
date  which  is  just  above  it,  November  7,  1947,  is 
that  right?  A.     That  is  right. 
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Q.  I  show  you  a  fifth  similar  card  to  which  is 
attached  a  similar  note,  but  yellow  in  appearance, 
and  ask  you  what  that  is. 

A.  Here  again  is  a  final  audit  representing  a  bal- 
ance due  for  the  time  of  this  particular  policy,  this 
particular  report,  from  September  1,  1946,  to  Janu- 
ary 21,  1947. 

Q.  When  you  say  "this  particular  policy,"  what 
are  you  referring  to?  A.     SPL-20950. 

Q.  That  is  the  excess  policy  as  to  automobile 
and  primary  as  to  other  risks '?  A.     Yes. 

Q.  Is  the  reason  for  two  cards  because  of  the  fact 
that  this  policy  is  excess  as  to  automobiles,  these 
blue  cards  ?  A.     That  is  right. 

Q.  And  the  yellow  card  is  primary  risk  as  to 
other  coverage,  [134]  is  that  right?  A.     Yes. 

Q.  That  shows  a  similar  stamp,  "Billed  July  28, 
1947,"is  that  correct?  A.     Yes. 

Q.  That  is  the  date  on  which  the  billing  was 
billed?  A.     Yes,  sir. 

Q.     As  in  the  case  of  the  other  card  ? 

A.     Yes. 

Q.     Only  20968  it  refers  to? 

A.     That  is  right. 

Q.  It  also  shows  a  stamp,  "Suspense,"  and  then 
the  date,  "November  7,  1947"? 

A.     That  is  right. 

Q.  So  that  it  had  become  uncollectible  and  placed 
in  the  suspense  account?  A.     Yes. 

Q.  ^Phe  totals  here  which  show  on  this  cai'd  are 
>i^l,5()8.1()  as  to  the  excess,  is  that  correct? 


vs.  The  Fidelity  and  Casualty  Co.  187 

(Testimony  of  Charles  Recliiiagel.) 

A.     Yes,  sir. 

Q.  And  on  the  other  insurance  which  the  excess 
l^olicy  covers,  as  a  primary  policy,  there  is  the  figure 
$383.32?  A.     That  is  right. 

Q.  Was  the  total  premium  that  was  placed  in 
suspense  as  not  collectible  the  total  of  those  two 
figures?  [135]  A.     Yes,  sir. 

Q.  I  noticed  down  here  at  the  bottom  of  this 
card  something  which  doesn't  appear  on  the  others, 
the  entry  "3/31/47,"  showing  $1,082.54  paid.  Can 
you  explain  that  to  the  Court? 

A.  At  the  time  that  the — prior  to  the  time  that 
this  item  was  placed  in  suspense  we  had  in  our 
agency  balance  account,  or  unapplied  cash  account, 
a  payment  of  $1,082.54,  and  because  w^e  didn't  have 
an  entry  for  that  particular  amount  at  that  time  we 
posted  it  to  this  card. 

Q.     You  posted  it  on  these  cards? 

A.     That  is  right. 

Q.     Was  that  a  payment  on  j^olicy  20950? 

A.     No,  on  the  other  policy. 

Q.  So  that  was  an  error,  then,  putting  it  on  that 
card? 

A.  It  is  an  error.  The  actual  balance  here  is  the 
full  amount. 

Q.     The  actual  balance  is  the  full  amount? 

A.     That  is  right,  on  that  particular  policy. 

Q.     $1,508.16  and  $338.33  ?  A.     That  is  right. 

Q.  Am  I  correct  in  asking,  Mr.  Rechnagel,  where 
the  blue  registration  card  is  for  the  $1,082.54? 
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A.  We  never  got  any  for  that  from  our  auditing 
department. 

Q.  So  that  you  don't  have  a  blue  card  similar  to 
these  first  ones  to  cover  it?  [136] 

A.     That  is  right. 

Q.     This  was  posted  to  the  v^rong  policy? 

A.     That  is  right. 

Q.  When  this  card,  then,  No.  5,  the  audit 
$5,950.52,  placed  in  suspension,  policy  20968,  the 
primary,  does  that  net  amount — did  you  take  into 
consideration  this  payment  of  $1,082.54? 

A.     Yes,  sir. 

Q.     So  that  that  is  a  total  net  due,  then  ? 

A.     That  is  a  total  net  due. 

Mr.  Murman:  At  this  time  I  ask  all  these  cards 
be  placed  in  evidence  as  plaintiff's  exhibit  next  in. 
order,  collectively  as  one  exhibit. 

(The  ledger  cards  were  marked   Plaintiff's 
Exhibit  14  in  evidence.) 

Mr.  Murman :  I  have  no  further  questions.  You 
may  cross-examine. 

Cross-Examination 
By  Mr.  Eisner : 

Q.  Mr.  Rechnagel,  when  a  policy  is  issued  by  the 
Fidelity  and  Casualty  Company  are  you  given  in- 
formation in  your  department?  A.     Yes,  sir. 

Q.     That  the  policy  has  been  issued  ? 

A.     Yes,  sir. 

Q.     What  information  are  you  given?  [137] 

A.  We  are  given  a  copy  of  the  policy,  that  is, 
what  we  call  our  daily  report. 
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Q.  That  daily  report  is  virtually  a  copy  of  the 
policy,  is  it  notf  A.     Yes,  sir. 

Mr.  Murman:  Not  virtually;  it  is  actually,  Mr. 
Eisner. 

Mr.  Eisner :     Thank  you.    I  accept  the  correction. 

Q.  It  is  then  the  business  of  your  department,  as 
cashier,  to  make  the  correct  billings  for  it  ? 

A.     Yes,  sir. 

Q.  If  a  policy  calls  for  a  payment  as  a  deposit 
premium  upon  its  execution,  your  department  makes 
that  collection,  does  it"?  A.     Yes,  sir. 

Q.  And  in  order  to  make  that  collection  what 
does  your  department  do?  Do  you  bill  the  broker 
in  the  transaction? 

A.     We  bill  the  broker  in  the  transaction. 

Q.  Is  the  broker  in  the  transaction,  such  as 
Bayly,  Martin  &  Fay,  then  relied  upon  by  the  com- 
pany to  make  the  collection  from  the  insured? 

A.     Yes,  sir. 

Q.  Is  the  broker  authorized  by  the  company, 
your  company,  to  make  the  collection  in  its  behalf 
and  then  remit  to  the  company  ? 

A.     The  broker  is  authorized. 

Q.  The  broker  makes  the  collection  on  your  be- 
half? [138]  A.     That  is  right. 

Q.  If  the  premium  is  not  paid  when  it  is  due, 
you  bill  the  broker,  send  the  bill  to  the  broker? 

A.     That  is  right. 

Q.  Now,  then,  Mr.  Rechnagel,  I  call  you  atten- 
tion to  the  fact  that  Policy  No.  20950,  Plaintiff's 
Exhibit  4  in  this  case,  calls  for  a  deposit  premium  of 
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$6,685.40.  A.     Yes,  sir. 

Q.  Did  your  department  make  collection  of  that 
deposit  premium?  A.     No,  sir. 

Q.  Did  you  send  any  bill  to  the  broker  for  that 
deposit  premium? 

A,  Yes — I  can't  say  that  we  did,  because  we 
don't  have  any  records  of  that. 

Q.  You  have  no  record  of  having  sent  any  bill 
to  the  broker  for  that  deposit  premium  ? 

A.     No,  sir. 

Q.  Did  you  ever,  according  to  your  records,  ever 
send  any  bill  to  the  broker  or  to  anybody  else,  the 
insured,  for  that  deposit  premium  % 

A.     I  can't  say  I  did. 

Q.  Well,  you  know  that  you  didn't,  don't  you, 
Mr.  Rechnagel?  A.     No,  it  might  have. 

Q.     According  to  your  best  recollection [139] 

A.     It  should  have  been  billed. 

Q.     What?  A.     It  should  have  been  billed. 

Q.     It  should  have  been  billed  and  wasn't  billed? 

Mr.  Murman :  That  is  not  the  witness '  testi- 
mony. He  said  he  had  no  reeolloction  of  it. 

Mr.  Eisner:     All  right. 

Q.  When  you  say  it  should  lune  been  billed,  you 
mean  according  to  the  general  practice  of  ,your  com- 
])any  when  a  policy  is  issued  which  calls  for  a  de- 
posit ])remium,  that  it  is  the  practice  and  the  duty 
of  your  office  to  bill  for  that  deposit  premium? 

A.     That  is  right. 

(^>.      1     call    youi-    attnitiou,    Mr.     Rechnagel.    to 
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Policy  No.  20968,  Plaiiitilf's  Exhibit  3,  and  I  caU 
your  attention  to  the  fact  that  this  policy  calls  for 
a  deposit  premium  of  $6,060,  is  that  correct? 

A.     Yes,  sir. 

Q.  Did  you  collect  any  deposit  premium  on  that 
policy  ?  A.     No,,  sir. 

Q.  Is  the  same  thing  true  respecting  this  policy 
and  this  deposit  premium  as  respected  the  deposit 
premium  called  for  on  Policy  No.  SPL-20950? 

A.     Yes. 

Q.  Now,  counsel  has  just  introduced  as  Plain- 
tiff's Exhibit  14  [110]  a  number  of  so-called  regis- 
tration cards.  You  know  the  registration  cards,  do 
you?  A.     Yes,  sir. 

Q.     These  are  made  up  in  your  department? 

A.     Yes,  sir. 

Q.  I  am  going  to  call  your  attention  to  the  first 
of  these  registration  cards.  It  bears  date,  as  I  read 
it,  February  15, 1947  ?  A.     Yes,  sir. 

Q.  Is  that  the  date  that  registration  card  was 
made  up  ?  A.     That  is  right. 

Q.  Is  it  a  fact,  then,  that  the  first  time  a  regis- 
tration card  was  made  up  in  your  department  for 
the  policy  20950  and  on  policy  20968  was  February 
15,  1947?  A.     No. 

Q.  Do  you  have  any  earlier  registration  cards 
on  this  policy?  A.     Yes,  the  original  entries. 

Q.  Just  a  moment,  Mr.  Rechnagel.  I  understand 
that  it  is  your  practice  to  make  up  registration  cards 
on  a  policy  when  it  is  issued  ? 

A.     That  is  right. 
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Q.  Did  3^011  make  up  any  registration  card  on 
policy  No.  20968  prior  to  the  15th  day  of  February, 
1947?  A.     Yes,  sir. 

Q.     Where  is  it?  [141] 

A.     It  isn't  here,  but  we  have  made  one. 

Q.     Is  it  a  bhie  registration  card?  A.     Yes. 

Q.     What  was  that  registration  card? 

A.     The  original  premium. 

Q.  I  will  ask  you  to  produce  it  for  me  if  you  have 
any  registration  card  that  was  made  up  on  this 
policy  No.  20968  prior  to  February  15,  1947.  Now, 
this  registration  card  was  made  up  on  that  date, 
is  that  correct?  A.     That  is  right. 

Q.  I  notice  that  it  recites  here  under  this  page, 
^'Audit  2/15/47"— February  15,  1947,  audit.  What 
does  that  mean  ? 

A.  That  means  the  date  oui'  auditing  department 
gives  a  l)illing  on  this  particular  account — it  is  an 
audit  bill  prepared  on  February  15,  1947. 

Q.  In  other  words,  you  in  your  department  re- 
ceive an  audit  bill A.     That  is  right. 

Q.     from  the  auditing  department? 

A.     That  is  right. 

Q.     Was  that  in  writing? 

A.     No,  it  is  a  typewritten  bill. 

Q.  A  typewritten  bill.  That  is  what  I  meant. 
Will  you  produce  it  for  me? 

Mr.  Murman:     It  is  already  in  evidence.   [142] 

The  Court :     It  is  in  evidence  already. 

Mr.  Fisner:     Oli.    WhiHi  is  it? 
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Mr.  Murman:  I  think  it  is  Plaintiff's  Exhibit 
11  and  12. 

Q.  (By  Mr.  Eisner)  :  That  is  the — did  you — as 
I  understand,  the  information  from  which  you  made 
up  the  registration  card  in  your  hand  was  Plaintiff's 
Exhibit  12? 

Mr.  Murman:  No,  that  is  not  correct;  it  is  11. 
The  audit  bill  is  11  and  that  is  the  tinal  audit  you 
have  in  your  hand. 

The  Court:     AVe  will  take  a  tive-minute  recess. 

(Recess.) 

Q.  (By  ]\Ir.  Eisner) :  Mr.  Rechnagel,  then  it  is 
my  understanding  that  you  as  cashier  made  up  the 
original  card  that  is  dated  February  15,  1947,  from 
this  Exhibit  11,  which  purports  to  be  a  carbon  copy 
of  the  statement  to  the  California  Motor  Transport 
Company  ? 

A.     These  cards  were  made  up  from  these  bills. 

Q.  To  make  that  clear,  the  registration  cards. 
Exhibit  14,  were  made  up  from  the  bills  Exhibit 
ll'?  A.     That  is  right,  yes,  sir. 

Q.  Did  you  have  in  your  department  any  other 
infoimation  from  which  to  make  up  these  registra- 
tion cards  Exhibit  14,  other  than  Exhibit  11? 

A.     No,  sir.  [143] 

j\Ir.  Murman :  May  I  point  out,  Mr.  Eisner,  that 
those  bills  that  Mr.  Rechnagel  has  identified  relate 
only  to  the  first  four. 

Mr.  Eisner :     Yes.  that  is  correct. 

Q.     And  the  note  stating  it  as  having  been  made 
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up  from  Exhibit  11  refers  to  the  first  four  of  the 

registration  cards?  A.     Yes. 

Q.     Which  constitute  a  part  of  Exhibit  14? 

A.     That  is  right. 

Q.  You  did  have  in  your  possession,  however,  the 
dailies  of  policy  20950  and  20968  ?  A.     Yes. 

Q.     When  did  you  receive  those  dailies? 

A.  Those  daily  reports — do  we  have — I  can't  tell 
you  unless  I  see  the  file. 

Q.     Do  you  have  the  file? 

A.     No,  I  don't. 

^Fr.  Eisner:  Does  counsel  have  the  file  that  the 
witness  can  refer  to? 

Mr.  Murman :     I  have  the  dailies  here,  Mr.  Eisner. 

Mr.  Eisner :  I  suggest  if  you  give  the  witness  his 
file  he  probably  can  answer  these  questions. 

Mr.  Murman:  That  is  so.  These  are  the  dailies 
(handing  documents  to  the  witness). 

The  Witness :  These  are  recorded  by  the  account- 
ing [144]  department — policy  No.  SPL-20950  was 
recorded  by  the  accounting  department  October  3, 
1946,  and  policy  SPL-20968  was  recorded  by  the 
accounting  department  on  October  8,  1946. 

Q.  Yes.  Then  on  February  15,  1947,  when  you 
received  these  statements,  Plaintiff's  Exhil)it  11 

A.     Yes,  sir. 

Q.  you  had  liad  these  dailies  in  your  posses- 
sion since  the  })ri()r  early  0('tol)er? 

A.     That  is  right. 

Q.     1946?  A.     Yes,  sir. 

Q.     Wlien    yon    received    Plaintiff's    Exhibit    11 
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did  you  observe  that  the  rate  at  which  the  premium 

was  calculated  was  .997  and  .226? 

A.     No,  because  it  isn't  necessary. 

Q.     Why? 

A.  Because  the  auditing  department,  when  they 
put  through  this  bill,  they  are  supposed  to  be  correct. 

Q.  You  made  no  reference  then  to  the  dailies 
that  were  in  your  possession?  A.     No,  sir. 

Q.  Your  department  then  simply  accepted  the 
statement  of  the  auditing  department  as  correct  ? 

A.  That  is  right,  because  if  there  is  any  mistake 
that  would  be  picked  uj)  by  the  final  audit,  you 
see.  [145] 

Q.  Now,  then,  Mr.  Rechnagel,  is  it  the  practice 
of  your  department  to  make  up  ledger  cards  such 
as  the  first  four  ledger  cards  of  Exhibit  14,  as  soon 
as  the  policies  have  been  issued?  A.     Yes. 

Q.  I  am  referring  next  to  the  last  two  ledger 
cards  in  Exhibit  14.  I  call  your  attention  to  the  fact 
that  that  ledger  card,  the  fifth  ledger  card  in  this 
exhibit,  is  dated  i\iay  1,  1947?  A.     Yes. 

Q.  Was  that  the  date  that  that  ledger  card  was 
made  out?  A.     Yes. 

Q.  Now,  when  that  ledger  card  was  made  out 
on  May  1,  1947,  was  that  ledger  card  made  out  from 
Plaintiff's  Exhibit  12?  A.     No,  sir. 

Q.  What  did  you  have  in  your  possession  on  May 
1,  1947,  when  you  made  out  this  registration  card? 

A.     This  bill. 

Q.  The  bill  you  refer  to,  then,  is  a  document  that 
is  annexed  as  a  part  of  Exhibit  12,  is  that  correct? 

A.     Yes,  sir. 
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Q.  And  what  is  there  indicated  is  a  bill  to  Cali- 
fornia Motor  Transport  Company,  purporting  to  be 
a  carbon  copy  thereof,  dated  4/19/47  ? 

A.     That  is  right.  [146] 

Q.     Is  that  correct  ?  A.     Yes,  sir. 

Q.  And  you  did  not  have  in  your  possession, 
then,  any  other  portion  of  Exhibit  12  %  I  am  show- 
ing you  that  exhibit  so  that  you  can  check  it. 

Mr.  Murman:  You  say  ''any  other  portion." 
You  mean  apart  from  the  audit  bill  % 

The  Witness:  Yes.  There  must  be  another  audit 
for  $5,950.62.  I  believe  they  were  entered  at  the 
same  time. 

Mr.  Murman :     I  think  that  is  No.  13. 

Mr.  Eisner :  That  is  the  only  audit,  counsel,  that 
I  know  of  that  has  been  introduced  in  evidence.  If 
there  is  any 

Mr.  Murman:  You  will  recall  Mr.  Challburg, 
identified  it  as  an  audit  made  by  him,  and  that  sul)- 
sequent  to  these  audits  bills  were  sent  out  which  con- 
stitute Plaintiff's  Exhibit  13,  and  that  was  one  of 
those  that  was  attached  to  No.  12  that  Mr.  Rech- 
nagel just  identified. 

Q.  (By  Mr.  Eisner)  :  To  clarify  this  I  will  ask 
you,  Mr.  Rechnagel,  just  what  did  you  have  in  your 
possession  as  cashier  on  May  1,  1947,  when  you  made 
up  this  registration  card'? 

A-  I  had  an  audit  billing,  and  the  date  of  that 
audit  billing  is  dated  April  19,  1947,  and  the  amount 
due  is  on  that  particular — for  that  particular  entry 
is  $5,950.52.   Then  we  have,  [147]  on  the  same  day, 


vs.  The  Fidelity  and  Casualty  Co.  197 

(Testimony  of  Charles  Rechnagel.) 
another  bill  on  policy  SPL-20950,  and  that  audit 
bill  is  dated  April  19,  1917,  and  it  is  in  the  amount 
of  $1,508.16. 

Q.  That  would  be  an  audit  bill  similar  to  the 
audit  bill  which  you  have  identified 

A.     That  is  correct. 

Q.     as  part  of  Plaintiff's  Exhibit  12? 

A.     That  is  correct. 

Mr.  Murman :  For  the  purpose  of  the  record,  Mr. 
Eisner,  both  audit  bills  are  in  evidence  as  Plaintiff's 
Exhibit  13.  You  have  them  right  there. 

Mr.  Eisner :     I  think  you  are  mistaken,  counsel. 

Mr.  Murman:     No. 

Mr.  Eisner:  Just  a  minute.  Well,  maybe.  They 
are  annexed  as  part  of  that  exhibit. 

Mr.  Murman:  That  is  our  exhibit.  You  will  re- 
call Bayly,  Martin  &  Fay  had  a  statement  which 
was  attached  to  it,  but  our  exhibit  was  the  audit  bill. 

Mr.  Eisner :     That  may  be  correct. 

Q.  Attached  to  Plaintife's  Exhibit  13,  I  call  your 
attention,  Mr.  Rechnagel,  to  carbon  copies  of  state- 
ments dated  April  19,  1947.  A.     Yes,  sir. 

Q.  And  the  carbon  copies  of  the  statements  di- 
rected to  the  California  Motor  Transport  Company 
on  the  letterhead  of  [118]  Fidelity  and  Casualty 
Company  of  New  York  are  carbon  copies  of  the 
statements  that  you  received  on  May  1,  1917 

A.     That  is  right. 

Q.     from  which  you  say  3^ou  made  up  that 

registration  card'?  A.     That  is  right. 

Q.     Yery  well.    Now,  then,   when  you  made  uj) 
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that  registration  card  you  made  np  a  new  charge 

of  premium,  didn't  you?  A.     Yes. 

Q.  In  other  woids,  you  then  charged  the 
premium  on  the  registration  card  for  the  first  time 
in  your  department  at  the  rates  specified  in  the 
dailies  which  3'ou  had  received  in  October  of  1946? 

A.     That  is  correct. 

Q.  And  you  never  at  any  time  prior  to  May  1, 
1947,  entered  any  charge  in  your  department  against 
California  Motor  Transport  Company  on  these 
policies,  No.  20968  and  20950,  at  any  rate  other  than 
those  shown  upon,  or  for  any  premium  other  than 
that  shown  upon  the  first  four  sheets  of  the  regis- 
tration card  on  Plaintiff's  Exhibit  14? 

Mr.  Murman:     To  which 

A.     Except  the  original  entry. 

Mr.  Murman:  To  which  1  object  unless  the  ques- 
tion is  directed  purely  to  the  amount,  not  rate,  be- 
cause this  witness  already  testified  be  paid  no  atten- 
tion to  the  rate. 

Tlie  Court:  I  think  he  can  answer  the  question. 
The  [149]  question  is  whether  prior  to  that  time  he 
liad  ever  made  any  entry,  preniiunis  ligure,  at  any 
rate  other  than  that  rate. 

\\v.  Murman:     That  is  agieeable.  to  tbe  rate. 

A.  That  is,  wo  entered  it  October  S,  1946,  al  the 
oiiginal  entry. 

Q.  (  By  Ml'.  l\isnei-^  :  ^^'1lnt  is  tlie  entry  on 
Octo})er  8,  1946? 

A.  $6,060  on  policy  SPL-2096S.  and  tlien  on 
IM^bey  SPL-20950  we  entered  ^6,6So.4(). 
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Q.     What  dates  did  you  make  those  entries? 

A.     On  April  8,  1946. 

Q.  On  April  8,  1946,  you  made  the  entries  of  the 
deposit  premiums'?  A.     That  is  right. 

Q.  Those  ^Yere  the  deposit  premiums,  then,  you 
entered  upon  your  records?  A.     That  is  right. 

Q.  Did  you  make  any  other  entry  upon  your  rec- 
ord upon  October  6,  1946 — April  6 

A.     xMay  1. 

The  Court:     This  was  in  April,  not  September? 

Mr.  Murman:  I  think  there  is  a  misstatement 
there. 

Q.  (By  Mr.  Eisner)  :  When  did  you  say  you 
made  the  entry  of  this  deposit  premium  ? 

A.     October  8,  1946. 

Q.  On  October  8,  1946,  did  you  make  any  other 
entry  on  your  [150]  records,  on  these  policies,  other 
than  the  deposit  premiums?  A.     No,  sir. 

Q.  Then  on  this  registration  card  which  you  say 
was  made  on  May  1,  1947,  I  call  your  attention  to 
the  heading,  "Billed  July  28,  1947." 

A.     Yes,  sir. 

Q.  What  does  that  mean?  What  is  the  meaning 
of  that? 

A.  That  means  we  billed  Bayly,  Martin  &  Fay  on 
July  28,  1947,  for  $5,950.52. 

Q.  Was  that  the  first  time,  Mr.  Rechnagel,  that 
Bayly,  Martin  &  Fay  or  anybody  else  have  l)een 
billed  for  premiums  in  addition  to  the  premium 
shown  upon  the  hrst  four  ledger  cards  of  Plaintiif 's 
Exhibit  14?  A.     Yes,  sir. 
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Q.  Now,  with  reference  to  the  last  registration 
card  that  is  a  i^art  of  Plaintiff's  Exhibit  14,  that 
is  also  dated  May  1,  1947,  and  shown  as  billed  on 
July  28,  1947,  and  what  you  have  testified  regarding 
the  fifth  registration  card  is  also  applicable  to  this 
registration  card A.     That  is  correct. 

Q.    without  repeating  it? 

A.     That  is  correct. 

Q.     Are  the  bills  made  out  in  your  department? 

A.     Yes,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  13  and  call 
your  attention  [151]  to  the  bills  that  are  a  part  of 
that  exhibit,  in  addition  to  the  bills  to  the  California 
Motor  Transport  Company  uiDon  the  letterhead  of 
Fidelity  and  Casualty  Company  of  New  York,  and 
— withdraw  that. 

Do  you  have  copies  of  the  bills  to  Bayly,  Martin 
&  Fay  of  February,  1947  ?  A.     No. 

Q.     They  are  billed  by  you,  though? 

A.     Yes.   We  don't  keep  track  of  them. 

Q.     To  whom  are  those  bills  sent? 

A.     They  were  sent  to  Bayly,  ^Tartin  &  Fay. 

Q.     Do  you  send  any  bill  to  the  insured? 

A.     We  do  not. 

Q.  The  only  bill  3'OU  send  out  is  to  the  agent 
who  does  the  collecting,  is  that  it? 

A.     That  is  right. 

Q.  Did  you  receive  any  report  from  your  de- 
partment or  Bayly,  Martin  t^-  Fay  after  you  seut 
out  tlie  lulls  of  July  28,  1947? 

A.     'I'll''   o]ih-   stntcuKMit   we   would   liave   had — it 
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is  now  evident  the  item  was  put  in  suspense,   so 
they  must  have   reported  before   that   to   us   they 
couldn't  collect. 

Q.     Bayly,  Martin  &  Fay  rei)orted  back  to  you? 

A.     That  is  right. 

Q.  Did  you  send  out  any  further  bills  to  Bayly, 
Martin  &  Fay?  [152]  A.     No,  sir. 

Q.  After  Bayly,  Martin  &  Fay  reported  to  you 
they  couldn't  collect,  it  was  then,  on  November  7, 
1947,  the  word  "Suspense"  was  put  on  there? 

A.     Yes,   sir. 

Q.  Is  it  your  recollection  Bayly,  Martin  &  Fay 
reported  they  could  not  collect  prior  to  November, 
1947?  A.     That  is  right. 

Q.  Did  you  make  any  entry  upon  your  records 
that  Bayly,  Martin  &  Fay  reported  they  couldn't 
collect? 

A.  No,  other  than  transferring  this  card  to 
suspense.    That  would  be  on  November  7,  however. 

Q.  If  Bayly,  Martin  &  Fay,  for  example,  re- 
ported to  you  in  August  of  1947  that  they  could 
not  collect,  did  you  make  any  entry  upon  your 
records  at  that  time?  A.     No,  sir. 

Q.     You  simply  disregarded  it? 

Mr.  Murman :     That  is  not  the  witness'  testimony. 

Q.  (By  Mr.  Eisner) :  Well,  did  you  send  aii\' 
further  bills  out? 

A.     No,  we  didn't  send  any  further  bills  out. 

Q.  Have  you  any  recollection  as  to  in  what 
month  Bayly,  Martin  &  Fay  reported  to  you  that 
tlie  items  were  uncollectible? 
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A.     It  probably  was  in  October. 

Q.     Of  1947  '1  [153]  A.     That  is  right. 

Q.     Now,  then 

A.  Because  of  the  fact  that  the  item  was  trans- 
ferred in  November  to  suspense. 

Q.  I  call  your  attention  to  the  fact  that  upon 
Plaintiff's  Exhibit  14,  the  first  four  registration 
cards,  there  is  marked  on  the  first  three  "Audit 
March  15,  1947."  A.     Yes. 

Q.    Was  that  payment  made  to  your  department  ? 

A.  No,  sir,  that  was  the  date  we  posted  it  on 
our  records. 

Q.  The  check  was  received  from  Bayly,  Martin 
&  Fay A.     Prior  to  that  time. 

Q.     How  long  prior  to  that? 

A.     I  can't  tell  here. 

Q.     Well,  approximately. 

Mr.  Murman:  That  calls  for  a  conclusion  of  the 
witness,  Mr.  Eisner. 

Mr.  Eisner:     If  he  knows. 

Mr.  St.  Clair:  I  object  on  the  ground  it  isn't 
proper  evidence;  that  is,  it  isn't  a  statement  from 
this  witness  as  to  knowledge. 

Mr.  Eisner:  I  will  ask  counsel  to  produce  any- 
thing you  have  by  which  they  were  remitted. 

Mr.  St.  Clair :     I  have  them. 

^Ir.  Eisner:     Let  me  have  them,  then.  [154] 

Mr.  St.  Clair:  I  am  not  sure  they  can  be  identi- 
fied by  this  witness. 

Mr.  Muvniaii :     As  I  recall  this  witness'  testimony. 
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lie  doesn't  receive  the  money,  he  merely  posted  it 

on  the  registration  cards. 

Q.  (By  Mr.  Eisner)  :  Don't  you  receive  the 
money?  You  are  the  cashier.  Doesn't  the  cashier 
I'eceive  the  money? 

A.     It  comes  into  the  accounts  department. 

Q.     That  is  under  your  jurisdiction? 

A.     That  is  right. 

Q.  I  call  your  attention,  Mr.  Rechnagel,  to  a 
check  from  Bayly,  Martin  &  Fay  to  the  Fidelity 
and  Casualty  Compam-  dated  January  28,  1947. 

A.     Yes,  sir. 

Q.  Can  you  identify  that  check  as  one  of  the 
payments  that  were  made  and  credited  upon  this 
registration  card  ? 

The  Court:     That  is  a  check  from  Bayly,  is  it? 

The  Witness :  Yes.  Here  is  one  of  them,  October 
1,  1946,  to  November  1,  1946.  The  amount  $1,514.83 
is  right  here. 

Q.  (By  Mr  Eisner)  :  In  other  words,  the  re- 
mittance that  was  credited,  showTi  paid  on  March 
15,  was  by  check  dated  January  28  ? 

A.     That  is  right. 

Q.     1947? 

A.  Then  there  is  another  item  here.  This 
amount.  $2,547.15,  [155]  is  right  here.  That  was 
for  the  audit  September  1,  1946,  to  October  1,  1946. 

Q.  In  other  words,  Bayly,  Martin  &  Fay  then 
remitted  under  the  same  check  to  you 

A.     These  two  items. 

Q.     W(^ll,  so  that  we  can  identify  them,  the  i)re- 
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miuin  shown  upon  registration  card  first  annexed 
as  a  part  of  Exhibit  14  covering  the  period  from 
9/1/46  to   10/1/46?  A.     That  is   correct. 

Q.  Also  the  amomit  of  the  premimn  shown  upon 
the  second  registration  card,  a  part  of  the  same 
exhibit,  showing  the  premium  10/1/46  to  11/1/461 

A.     That  is  correct. 

Mr.  Murman:  May  I  suggest  they  be  marked 
for  identification,  that  particular  check,  so  that 
we  will  have  a  record  of  it? 

Mr.  Eisner :  Very  well,  we  will  mark  it  for  iden- 
tification. 

Mr.  St.  Clair:  There  is  attached  to  that  check, 
your  Honor,  some  docmnents  that  are  pertinent 
bookkeeping  entries  that  I  intend  to  put  in  through 
my  own  witness.  May  we  have  the  whole  three 
or  four  documents  marked  so  that  they  won't  be 
separated? 

Mr.  Murman:  Yes,  I  intended  that  they  be 
marked. 

(The   documents  were   marked   Defendants' 
Exhibit  D  for  [156]  identification.) 

Q.  (By  Mr.  Eisner)  :  I  show  you  a  check  dated 
January  31,  1947,  from  Bayly,  Martin  &  Fay,  and 
ask  you  if  that  remits  premium. 

A.     That  is  right,  pays  that  premium  $2,040.62. 

Q.  11/1/46  to  12/1/46,  shown  on  tlio  third  ivgis- 
trntioT!  card,  part  of  that  exhibit? 

A.     Tliat  is  right. 
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Mr.  Eisner:  All  right,  we  will  have  it  marked 
for  identification. 

(The  check  was  marked  Defendants'  Exhibit 
E  for  identification.) 

Q.  (By  Mr.  Eisner) :  I  show  you  a  check 
dated 

Mr.  St.  Clair:  That  is  the  check  dated  January 
31,  is  that  correct? 

The  Clerk:     Yes. 

A.  This  is  the  third  check.  This  is  a  check, 
February  27,  amount  $2,036  paid  to  the  audit  De- 
cember 1,  1946  to  January  1,  1947. 

Q.  (By  Mr.  Eisner)  :  Being  the  fourth  regis- 
tration card,  a  part  of  Exhibit  14? 

A.     That  is  right. 

Mr.  Eisner:  Let  that  be  marked  for  identifica- 
tion, next  in  order. 

(The  check  was  marked  Defendants'  Exliibit 
F  for  identification.)   [157] 

Q.     (By  Mr.  Eisner)  :     And  the  next  check 

Mr.  St.  Clair:     Can  we  have  the  date  of  that? 

The  Witness:     This  check  is  March  28. 

Mr.  Eisner:     1947- 

The  Witness:  This  item,  $1,082.54,  which  is  in- 
cluded in  the  check  of  March  28,  should  have  been 
posted  to  20968.  However,  we  never  got  an  audit 
ill  our  department  for  that  and  when  the  item  was — 
prior  to  the  item  being  transferred  to  suspense  it 
was  posted  to  this  card,  $1,082.54. 
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Q.  (By  Mr.  Eisner)  :  In  other  words,  the  check 
of  $961.61  dated  :March  28,  1947,  covered  tlie  pay- 
ment of  i^remium  from  9/1/46  to 

A.     No,  sir. 

Q.     from  January   1,   1947,   to   January   19, 

1947? 

A.  No,  sir.  You  see,  there  is  a  report  which 
was  received  by  our  office  for  $1,082.54  covering 
tlie  month's  audit  for  which  our  auditing  depart- 
ment never  gave  us  the  entry.  Now,  let's  see;  we 
can  figure  that  out.  This  is  for  a  period,  I  believe, 
from  January  1  to  December — to  January  21. 

Mr.    St.   Clair:     1947? 

Q.  (By  Mr.  Eisner)  :  From  January  1  to  Jan- 
uary 21,  1947? 

A.     Yes,  I  think  that  is  right. 

The  Clerk :  The  fourth  check  is  marked  Defend- 
ants' Exhibit  G  for  identification. 

(The  check  was  marked  Defendants'  Exhibit 
G  for  [158]  identification.) 

The  Witness:  That  is  the  check  of  March  28, 
1947. 

Q.  (By  Mr.  Eisner):  You  didn't  send  out  any 
second  bills  in  October  of  1947,  did  you? 

A.  No,  I  don't — no,  sir;  not  from  the  accounts 
department. 

Q.     Not  from  the  accounts  department? 

A.     No,  sir. 

(^).  Vou  arc  uoing  to  jn-oduco  for  me,  if  tboi-c 
arc   ;n!\,   aii\'   Icdircr   cards   fliat    were   made   out    in 
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your  deijartment  on  policies  20950  and  20968  prior 
to  February  15,  1947?  A.     Yes,  sir. 

Mr.  Eisner:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  St.  Clair: 

Q.  I  have  a  few  questions  I  would  like  to  ask 
this  witness,  your  Honor.  One  thing  I  would  like 
to  clarify  for  the  record,  I  notice  that  both  you 
and  Mr.  Challburg  refer  to  these  documents,  some 
of  these  documents,  I  believe  Exhibits  12  and  13 
and  11 — 11  is  the  one — I  show  you  Plaintiff's  Ex- 
hibit 11.  You  refer  to  those  as  bills.  Now,  Mr. 
Challburg  did  the  same.  When  you  use  the  word 
"bill,"  you  don't  necessarily  mean  you  send  a  bill 
for  money  that  has  never  been  received  by  your 
company,  though'?  A.     No. 

Q.    That  is  an  interdepartmental  use,   isn't   it'? 

A.     That  is  right.  [159] 

Q.  Actually,  if  I  may  judge  from  Plaintiff's 
Exhibit  for  identification  D  through  G,  the  checks 
did  appear  from  those  defendants,  the  comfjany 
had  received  the  money  before  these  bills  were  made 
ouf?  A.     That  is  right. 

Q.  So  that  it  is  the  receipt  of  money  that  starts 
your  intra-company  mechanism'? 

A.     That  is  right. 

Q.  So  this  thing  you  sent  Bayly,  Martin  &  Fav 
was  actually  a  confirmation  of  receipt  of  payment, 
isn't  it?  A.     That  is  correct. 

Q.     In  your  company  practice  when  a  notice  of 
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cancellation  was  issued,  did  such  a  notice  go  to  you, 

copy  of  it?  A.     Yes. 

Q.  I  show  you  Plaintiff's  Exhibits  5  and  6,  which 
purport  to  be — or  that  is  a  notice  of  cancellation 
that  was  delivered  sometime — what  is  the  date? 

A.     December  19,  1946. 

Q.  On  December  19,  or  somewhere  near  there, 
1946,  you  and  your  department  did  know  that  the 
policies  had  been  canceled? 

A.     That  is  correct. 

Q.  Again,  in  the  companj^  practice,  these  moneys 
you  received  fi'om  brokers,  what  is  your  practice 
with  regard  to  the  length  of  time  that  brokers  cus- 
tomarily use  for  turning  the  money  over  to  you  that 
they  have  collected  from  the  insured  ?  Is  [160]  there 
an  informal  practice? 

A.  Well,  sort  of  informal,  yes.  Usually  about 
90  days. 

Q.  It  would  be  from  60  to  90  days  before  you 
received  the  money?  A.     Yes,  sir. 

Q.  Strictly  within  your  own  company  practice, 
then,  the  payment  would  not  bo  in  default  until 
after  a  period  of  time  had  passed? 

A.     That  is  right. 

{}.  Then  I  ask  you,  so  far  as  the  deposit  premium 
ihvA  was  referred  to  is  concerned,  so  far  as  your 
department  is  concerned,  that  wasn't  yet  in  default, 
is  lliat  coroct,  that  is,  in  December? 

A.     That  is  right. 

Q.     At  file  time  \()U  knew  tlio  i^olicy  was  caTicelcd, 
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then,  and  under  your  practice,  that  premium  was  not 

in  default?  A.     That  is  right. 

Q.  Then  certainly  under  your  practice — with- 
draw that.  If  you  can  answer  this — I  suppose  it 
is  self-evident — a  premium  based  on  gross  receipts 
for  the  month  of  September,  1946,  obviously  couldn  't 
be  computed  until  sometime  in  October,  could  it  ? 

A.     That  is  right. 

Q.  So  that  you  don't  expect  payment  from  the 
broker  until  60  or  90  days  after  sometime  in  Oc- 
tober? [161]  A.     That  is  correct. 

Q.  So  that  these  payments  that  you  received 
on  January  28,  Defendants'  Exhibits  for  identifi- 
cation D  through  G,  were,  so  far  as  your  department 
was  concerned,  timely  payments,  is  that  correct? 

A.     Correct. 

Q.  So  far  as  the  checks  that  went  into  evidence 
for  identification  only  are  concerned,  attached  to 
the  checks  are  various  pieces  of  paper,  and  annexed 
— I  notice  one  of  them  is  a  standard  Bureau  form. 

A.     Yes. 

Q.  Do  you  know  whether  or  not  the  defendant 
received  a  copy  of  that  with  the  check? 

A.     We  did. 

Q.  Where  would  that  go  to  on  interdepartmental 
procedure  ? 

A.  That  would  be  in  the  accounts  department  and 
we  would  have  the  original  of  that. 

Q.     You  would? 

A.  Yes,  sir.  It  is  quite  evident  that  we  had  it 
on  account  of  the  payments. 
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Q,     That  is  called  standard  Bureau  Form  370? 

A.     That  is  right. 

Q.  Attached  to  this  same  check  is  a  little  more 
informal  form,  if  I  may  call  it  that,  that  constituted 
an  invoice,  and  it  has  a  number.  Do  you  know 
whether  you  received  that  [162]  invoice  attached 
to  that  check,  or  is  that  a  record  of  Bayly,  Martin 
&  Fay? 

A.  I  believe  that  must  be  the  Bayly,  Martin  & 
Fay.  We  didn't  get  a  copy  of  that.  I  doubt  if  we 
did. 

Q.  Can  you  from  these  documents  marked  for 
identification  tell  us  whether  or  not  you  did  receive 
this  Form  370?  Is  there  any  way  of  refreshing 
your  memory  ?  You  said 

A.  It  is  quite  evident  we  got — as  a  matter  of 
fact,  I  think  Mr.  Murman  has  a  copy  of  one  of 
these  now. 

Q.  As  far  as  your  best  recollection  is  concerned, 
you  testified  you  did  receive  the  original  of  those 
forms?  A.     That  is  right. 

Q.  Again  back  to  this  matter  of  these  bills,  as 
you  refer  to  them,  I  show  you  Plaintiff's  Exhibit 
11  and  ask  you  to  point  out  for  the  record  and  tlie 
Court,  as  a  matter  of  fact  those  bills  are  made  out 
to  the  insured,  are  they  not?  A.     Yes,  sir. 

Q.  They  are  not  made  out  to  Bayly,  Martin  S: 
Fay?  A.     No. 

Q.  You  meant,  then,  in  your  previous  testimony 
that  was  not  sent  physically  to  Bayly.  Martin  & 
Fav '?  A.     To  l)e  delivered  to  tlie  office. 
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Q.  But  the  bill,  from  your  point  of  view,  is  to 
the  assured?  A.     That  is  right. 

The  Court :  I  understood  him  to  say  those  really 
aren't  [163]  bills,  they  are  confirmation  of  payment. 

Mr.  St.  Clair:  I  have  fallen  into  the  same  bad 
habit,  your  Honor.    They  are  not  bills. 

Mr.  Murman:     That  is  correct. 

Mr.  St.  Clair:  That  is  all  the  questions  I  have 
of  this  witness,  your  Honor. 

Mr.  Murman:  I  have  just  a  few  questions,  your 
Honor. 

Redirect  Examination 

By  Mr.  Murman: 

Q.  While  w^e  are  talking  about  that  confirmation 
of  payments,  Mr.  Rechnagel,  they  are  confirmation 
of  j)ayments  of  amounts  submitted  on  voluntary 
audits,  isn't  that  correct '^  A.     That  is  correct. 

Q.     They  are  not  confirmation  of  payments? 

Mr.  Eisner:  Just  a  moment.  I  object  to  counsel 
leading  his  own  witness. 

Mr.  Murman:  All  right.  Withdraw  that  ques- 
tion. 

Q.  Do  those  confirmation  payments  have  any- 
thing to  do  with  the  final  audit?  A.     No,  sir. 

Q.  Referring  again  to  the  same  general  subject, 
that  is,  Exhibits  D  through  G  for  identificatiol^ 
the  checks,  those  are  the — are  those  the  payments 
you  received  before  .you  sent  out  these  confirmations 
of])ayment?  A.     Yes,  sir.  [164] 
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Q.     And  again,  tliey  refer  to  voluntary  audits? 

A.     That  is  right. 

Q.     Had  nothing  to  do  with  the  final  audit  ? 

A.     No,  sir. 

Q.  You  said  that  there  were  no  deposit  premiums 
collected.  I  believe  you  said  that  in  answer  to  one 
of  Mr.  Eisner's  questions?  A.     That  is  right. 

Q.  Also,  in  answer  to  Mr.  St.  Clair's  question 
you  said  that  cancellation  notices  had  been  sent 
out  December  17,  1946? 

A.     I  think  that  was  the  date,  yes,  sir. 

Q.  The  deposit  premiums  were  not  in  default 
on  that  date?  A.     That  is  correct. 

Q.  Does  that  explain  why  they  were  not  col- 
lected? 

A.     So  far  as  my  records  are  concerned,  yes. 

Q.  Regardless  of  the  deposit  premium,  those  post- 
ings made  on  Plaintiff's  Exhibit  14  as  to  the  first 
four  ledger  cards  refer  to  receipts  actually  received 
by  the  Fidelity  and  Casualty  people  from  Bayly, 
Martin  &  Fay  on  account  of  the  assured,  is  that 
correct?  A.     That  is  right. 

Q.     And  they  were  for  the  vohiiitnry  audits? 

A.     That  is  right. 

Mr.  Murman:     1  have  no  further  (|uostions. 

Mr.  Eisner:     I  have  a  couple  of  questions.  [165] 
Recross-Examination 
By  Ml".  Eisner: 

Q.  Mr.  Rechnagel,  you  have  referred  to  final 
audits  here.  The  final  audit  is  nothing  moi-e  tli.-m 
a  c}ieck  that  is  made  oi'  ilie  records  of  th(^  insmcd 
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by  your  auditing  department  to  determine  whether 
or  not  the  insured  has  correctly  reported  his  gross 
receipts;  isn't  that  correct? 

A.  Yes,  but  also  to  determine  that  the  correct 
rates  were  used  and  the  classification  of  its  payroll 
is  correct. 

Q.  Just  a  moment.  Mr.  Rechnagel,  do  you  mean 
to  say  that  you  wait  until  the  final  audit,  which 
in  this  instance  was  in  April  of  1947,  before  a  check 
is  made  to  see  whether  or  not  the  insured  has  re- 
ported his  premium  at  the  proper  rate  ? 

A.     Yes. 

Q.  You  mean  to  say  if  the  regular  premium 
was  a  dollar  and  the  insured  had  reported  his  pre- 
mium at  a  rate  of  10  cents,  that  the  first  time  your 
department  would  check  the  accuracy  of  the  report 
and  remittance  of  the  assured  was  at  the  time  of 
the  final  audit? 

Mr.  Murman:  Objected  to  as  argumentative  and 
assuming  something  not  in  evidence. 

The  Court:     I  will  allow  the  question. 

A.  My  department  wouldn't  handle  that  in  the 
first  })lace.    That  is  an  auditing  department  mattei". 

Q.  Is  that  the  best  answer  you  can  give  to  that 
question,  Mr.  Rechnagel?  [166] 

A.     That  is  correct. 

Q.  Now,  Mr.  Rechnagel,  regarding  the  payments 
made  to  the  brokers,  or  to  your  agent,  I  understand 
that  you  don't  expect  your  agent  to  remit  to  the 
company  for  60  or  90  days  the  money  that  the  in- 
sured has  paid  to  the  broker  on  account  of  lii-, 
premium  ? 
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Mr.  8t.  Clair:  I  object  to  that  question  as  call- 
ing for  a  legal  conclusion  of  the  witness.  It  assumes 
an  agency  that  hasn't  been  proven  and  can't  l)o 
proven  by  this  witness. 

The  Court:  Yes,  it  has  that  particulai-  use  of 
language. 

Mr.  Eisner:  I  will  reframe  the  question,  your 
Honor. 

Q.  Do  I  understand,  then,  that  you  do  not  expect 
the  broker  or  the — who  has  placed  the  insurance, 
to  remit  to  the  company  the  premium  that  has  l:)een 
paid  by  the  insured  under  60  or  90  days  after  the 
broker  has  collected  from  the  insured? 

Mr.  Murman :  To  which  I  object  on  the  ground 
that  what  this  witness  expects  is  immaterial. 

Mr.  Eisnei-:     It  was  part  of  your  examination. 

The  Court:  I  will  lot  him  answer  the  question. 
He  has  already  stated  under  questioning  of  Mr.  St. 
Clair,  without  objection,  that  it  was  the  ])ractice 
to  give  60  to  90  days'  grace  before  those  payments 
Mere  made. 

A.  Well,  we  expect  our  agents  to  ])ay  us  their 
premiums  when  they  collect  thtMu.  However,  tlicv 
do  not  become  overdue  for  60  to  90  days.  When  T 
say  "(iO  to  90  days,"  I  mean  this:  The  [167]  Se]>- 
teniber  item  actually  has  to  be  marked  off  my  books 
on  December  31,  either  by  payment  or  cancellation. 

Q.  (Hy  Mr.  Eisner):  You  recognize  the  pro- 
priety of  the  payee,  the  party  to  whom  the  i)ayment 
li.Ms  been  made,  to  retain  the  money  for  that  length 
of  lime'?  A.     Y(>s,  sir. 

(^).     W)\\    have   already   testified   regarding   these 
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deposit  i^remiiims  that  it  is  the  practice  to  bill  the 
broker  for  these  deposit  premiums  as  soon  as  the 
policy  is  issued  'I  A.     Yes. 

Q.  Then  do  I  understand  that  where  a  j)olicy 
calls  for  a  deposit  premium,  that  the  company  does 
not  mark  that  deposit  i^remium  as  delinquent  until 
60  or  90  days  after  the  policy  has  been  issued? 

A.     Yes,  sir. 

Q.  Now,  notwithstanding  that  the  broker  is  billed 
for  it  ?  A.     That  is  right. 

Q-  Now,  then,  in  this  instance  policy  20968,  which 
is  dated  September  1,  1946,  and  called  for  a  deposit 
premium,  the  deposit  premium  would  be  delinquent, 
according  to  your  statement,  on  December  1,  1946? 

A.  It  would  become  delinquent  December  1,  1946, 
that  is  right. 

Q.  Because  by  that  date  you  had  not  received 
remittance  of  the  premium  from  the  broker  or  agent, 
however  you  want  to  [168]  designate  him? 

A.     That  is  right.   Yup! 

Q.  Then  on  December  1,  1946,  did  you  make 
any  demand  upon  Bayly,  Martin  &  Fay  for  the  pay- 
ment of  the  dejjosit  premium  on  policy  20946? 

A.     No,  because 

Mr.  St.  Clair:  Just  a  minute,  Mr.  Witness.  My 
objection  went  to  the  prior  question,  Ijut  it  assumes 
something  not  in  evidence,  that  the  policy  was  is- 
sued on  December  1,  1946;  the  evidence  showed  tlie 
policy  was  issued  in  October,  1946,  and  this  gentle- 
man got  it  at  that  time.  My  objection  runs  to  the 
line  of  questions  that  is  based  on  an  assumption 
of  December  1,  1946. 
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Mr.  Eisner:  But  the  policy,  if  it  ever  became 
effective,  the  date  it  became  effective  was  retro- 
active to  September  1. 

The  Court:  This  witness  already  testified  that 
the  premium  was  in  default  on  December  1,  1946. 
He  might  not  be  right  about  that,  but  anyway,  he 
so  testified,  so  the  question  whether  he  ever  ])illed 
it  at  that  time  is  immaterial. 

Mr.  Eisner:     I  think  that  is  all. 

The  Court:  It  is  twelve  o'clock,  gentlemen.  This 
being  law  and  motion  day,  we  will  take  an  adjourn- 
nietit  until  a  quarter  after  two. 

(Thereupon  a  recess  was  taken  until  2 :15  p.m. 
this  date.)  [169] 

Afternoon  Session,  ]^Ionday,  October  10,  1949 

CHARLES  RECHNAGEL 
resumed. 

Recross-Examination 

(Continued) 

Mr.  Eisner :     I  have  some  further  questions. 

Q.  Now,  Mr.  Rechnagel,  at  my  request  you  have 
produced  the  other  ledger  cards  that  y^u  had  cover- 
ing these  policies'?  A.     Yes. 

Q.  \yv  these  the  other  ledger  cards  that  you 
ha\('?  A.     Yes,  sir. 

A.  They  were  made  out  niid  entered  on  my  rec- 
ords Xoxcnilx'i'  1,  19U). 

(.).     W'lieii  were  they  made  out? 
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Q.  And  those  ledger  cards  contain  only  a  refer- 
ence to  the  deposit  premiums,  is  that  correct! 

A.     That  is  right. 

Q.  What  is  the  deposit  premium  set  forth  on  that 
registration  card  for  policy  20950? 

A.     $3,127.01. 

The  Court:     What? 

The  Witness:     $3,127.01. 

Q.  (By  ■Mr.  Eisner)  :  How  do  you  reconcile 
that  with  the  deposit  premium  of  $6,685.40  con- 
tained in  the  policy?  A.     I  can't. 

Q.     You  can't?  [170]  A.     No,  sir. 

Q.  Well,  Mr.  Rechnagel,  where  did  the  figure 
$3,127.01  come  from? 

Mr.  Murman:  If  the  Court  please,  I  object  to 
any  further  questions  along  that  line  because  we 
are  not  asking  of  the  defendant  from  this  Court 
for  the  deposit  premium.  We  are  asking  for  the 
earned  premium,  the  difference  between  the  pre- 
mium paid  on  voluntary  audit. 

The  Court :  I  understand,  but  on  the  other  hand, 
the  position  of  the  defendant  would  be,  or  is,  that 
the  policies  were  never  put  into  effect,  and  this  is  a 
circumstance  that  bears  on  it. 

Mr.  Eisner:  Exactly.  You  stated  just  exactly 
what  I  have  in  mind, 

Mr.  Murman:  Well,  all  right,  your  Honor.  I 
just  wanted  to  make  our  position  clear,  that  we  are 
not  trying  to  collect  the  deposit. 

The  Court:     I  understand  that. 

Mr.  Eisner:  Y\^e  know  that.  Well,  what  was  the 
question?   I  think  there  was  an  objection. 
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(Question  read.) 

A.     1  said  I  couldn't  explain  that. 

Q.  (By  ^Ir.  Eisner)  :  Now,  what  is  the  deposit 
premium  shown  upon  your  ledger  card  for  policy 
20968?  A.     $6,060.  [171] 

Q.  I  notice  that  the  deposit  for  the  amount  of 
$6,060  has  been  evidently  changed. 

A.     That  is  right. 

Q.  Do  you  know  what  was  originally  entered  in 
that?  A.     Same  thing. 

Q.     How  do  you  know^  that  ? 

A.  Because  it  was  a  ditto  operation.  Probably 
the  figures  were  not  legible  to  the  bookkeeper  at  that 
time  and  she  went  over  it  with  ink. 

Q.  That  is  the  only  figure  upon  that  policy  that 
shows  in  ink,  is  it  not?  A.     That  is  right. 

Mr.  Eisner:  We  offer  these  registration  cards 
in  evidence  as  Defendants'  exhibit  next  in  order. 

Mr.  Murman:  To  which  we  make  the  same  ob- 
jection, incompetent,  irrelevant  and  immaterial,  not 
within  the  issues  of  the  case. 

The  Court:  All  right,  overruled  on  the  same 
grounds. 

(The  cards  were  marked  Defendants'  Exhibit 
H  in  evidence.) 

The  Court:  $6,060,  is  that  the  original  deposit 
shown  in  the  policy? 

Mr.  Eisner:     Yes,  $6,060. 

The  (^ourt:  Policy  20950  is  different.  20968  was 
changed? 

Mr.  Kisner:     As  shown  in  ink. 

Q.     Do  you  know  wbeii  that  inking  was  done? 
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A.  At  the  time  the  bookkeeper — well,  it  was 
done  i^robably  when  the  clerk  was  balancing  it  with 
the  transmittal  sheets,  or  the  bookkeeper  caught  it 
and  changed  it. 

Q.  Mr.  Rechnagel,  showing  you  registration 
card  No.  5  in  Plaintiff's  Exhibit  14,  you  have  al- 
ready stated  that  that  w^as  made  out  on  receipt  of  the 
report  from  the  auditor  dated  April  19,  1947,  is 
that  correct?  A.     Yes,  sir. 

Q.     The  card  was  made  out  on  May  1  ? 

A.     :\lay  1,  1947. 

Q.     It  was  billed  July  28,  1947,  is  that  correct? 

Q.     Yes,  sir. 

Q.  What  was  the  reason  for  the  delay  in  billing 
this  additional  premium  between  May  1,  when  the 
registration  card  was  made  out,  and  July  28,  1947? 

A.  That  w^ould  be  the  normal  date  of  billing. 
In  other  words,  we  would  bill  for  the  tirst  time  on 
July  28  our  May  business. 

Q.  Now,  Mr.  Rechnagel,  I  call  your  attention 
to  the  fact  that  if  the  insured  owed  $5,950.52  addi- 
tional premium,  that  additional  premium  was  owed 
from  the  time  at  least  of  cancellation  of  the  policy, 
wasn't  it?  A.     That  is  right. 

Q.  Notwithstanding  you  made  out  the  registra- 
tion card  on  May  1,  1947,  you  say  it  is  normal  busi- 
ness practice  for  you  to  wait  until  July  28,  1947, 
before  you  would  send  out  the  [173]  broker? 

A.  Yes.  I  might  add  upon  that,  that  on  April 
19  formal  billing  of  our  audited  ])ill  went  to  the 
agent,  the  broker,  Bayly,  Martin  &  Fay. 

Q.     In  other  words,  upon  April  19,  1947,  did  you 
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send  to  Bayly,  Alaitin  k  Fay  a  copy  of  the  auditor's 
report  that  is  annexed  as  a  part  of  Plaintiff's  Ex- 
hibit 13?  A.     Yes,  sir. 

Q.  That  went  at  that  time  to  Bayly,  Martin  & 
Fay?  A.     Yes,  sir. 

Q.     You  are  sure  of  that? 

A.     In  duplicate. 

Q.     In  duplicate?  A.     Yes. 

Q.     You  are  sure  of  that,  are  you? 

xV.     Yes,  sir. 

Mr.  Eisner :     That  is  all. 

Q.  (By  Mr.  St.  Clair):  This  may  have  been 
asked,  your  Honor,  but  I  didn't  get  it.  Mr.  Witness, 
on  Exhibit  H  there  is  the  date  November  1,  1946, 
is  that  correct?  A.     That  is  right. 

Q.  It  was  your  testimony  that  was  the  date  it 
was  made  up? 

A.  That  is  the  date  this  cleared  the  accounting 
department  records. 

Q.  It  was  made  up  sometime  in  October, 
then?  [174]  A.     Yes. 

Mr.  St.  Clair:     That  is  all. 

Mr.  Eisner:     One  further  question. 

Q.  What  is  the  purpose  of  a  deposit  premium, 
Mr.  Rechnagel? 

A.  You  see,  there  are  certain  types  of  risks  on 
which  our  company  is  unable  to  determine  the  actual 
premium.  For  instance,  such  a  policy  as  this,  and 
especially  a  more  common  one,  compensation.  Com- 
])ensation  policies  or  compensation  insurance  is 
l)ased  on  a  i)ayr(>ll  basis.    Of  course,  when  we  wiite 
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our  policies,  they  go  for  a  period  of  twelve  months. 
We  are  unable  to  determine  exactly  what  the 
premium  on  that  particular  policy  is,  so  we  write 
it  on  what  we  call  an  extended  premium,  and  at  the 
expiration  of  the  contract  the  audit  is  made  to  de- 
termine what  the  actual  premium  is,  and  if  the 
assured  has  paid  us  too  much  money  at  the  be- 
ginning of  the  policy  term,  we  give  him  a  return 
I)remium. 

Q.  Isn't  the  purpose  of  the  deposit  premium  in 
order  that  the  company  would  be  assured  of  pay- 
ment by  the  insured  and  retain  the  deposit  premium 
as  security  for  its  payment? 

Mr.  Murman:  Objected  to  as  argimientative. 
The  witness  already  gave  the  explanation. 

The  Court:  That  is  a  conclusion  of  the  witness, 
anyway.   It  is  quite  obvious. 

Mr.  Eisner:     Yes. 

Q.  Mr.  Reehnagel,  this  final  audit  that  you  have 
been  [175]  referring  to,  that  is  ordinarily  made 
sometime  after  the  term  of  the  policy  has  expired? 

A.     Yes,  sir. 

Q.  In  other  words,  after  the  policy  has  run  its 
term,  then  sometime  after  that  the  audit  is  made? 

A.     Yes,  sir. 

Q.  And  then,  and  only  then,  if  the  assured  has 
overpaid  by  the  deposit  premium  is  a  refund  made 
to  the  assured  ?  A.     Yes,  sir. 

:,lr.  Eisner:     That  is  all. 
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Further  Redirect  Examination 

B}'  Air.  Munnan: 

Q.  And  if,  after  all,  he  has  not  paid  a  sufficiently 
large  premium  by  the  time  the  final  audit  is  made, 
the  assured  is  billed  foi'  the  difference  he  is  owing 
to  the  company,  is  that  correct  ? 

A.     That  is  correct. 

Q.     And  that  is  what  was  done  here? 

A.     Yes. 

Q.  You  said  this  morning,  as  I  understand  yon, 
that  the  deposit  premium  became  delinquent  on  De- 
cember \%  A.     Yes,  sir. 

Q.  By  that  did  you  mean  there  was  a  default  on 
that  date  ?  A.     Oh,  no,  sir. 

Q.     What  did  you  moan? 

A.  I  meant  that  the  premium  became  delinquent 
on  December  1,  and  on  December  31,  that  is,  up  to 
December  31  we  would  have  [176]  to  either  have  our 
money  or  the  policy  would  have  to  be  canceled.  I 
think  I  cited  that  as  an  example. 

Q.  8o  that  in  this  case  the  premium,  then,  went 
on  your  books  as  a  pieniinni  that  was  to  hv  paid 
you  on  December  1,  something  that  had  to  be  i)ni(l 
between  that  date  aTid  December  31  ? 

A.     ^rhat  is  right. 

Q.  It  would  only  l)e  after  DecemlxM-  31  yon 
would  attempt  collection  measures,  is  that  collect? 

A.     That  is  riglit. 

Q.  In  the  meantime*  the  noti<'e  of  caiiccllnlioii 
went  out?  A.     That  is  right. 

Mr.  ]\lin'inan:      I   have  no  I'lirther  (lucstions. 
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Further  Recross-Examination 

By  Mr.  Eisner : 

Q.  One  question:  Mr.  Rechnagel,  you  mean  to 
say  that  if  the  policy  calls  for  a  deposit  premium, 
that  no  effort  is  made  to  collect  the  deposit  premium 
from  the  insured  until  after  the  policy  is  in  effect 
for  three  or  four  months? 

A.  The  company  does  not  make  any  direct  de- 
mands on  the  assured  at  all.  We  do  it  all  through 
our  agent  and  broker. 

Q.  Then  I  ask  you  this  question:  Do  you  mean» 
to  say  that  no  effort  is  made  to  collect  the  deposit- 
premium  from  the  broker  or  through  the  broker 

A.     Yes,  surely. 

Q.     until    after   several    months?     In    other 

words,   the   [177]    practice   is   to   have   the   broker 
collect  the  deposit  premium  immediately,  isn't  it? 

A.     That  is  right. 

Q.     When  the  policy  goes  into  effect  ? 

A.     No.   No. 

Q.  You  are  familiar  with  the  fact  that  the  Cali- 
fornia Motor  Transport  Company  had  this  type  of 
insurance  from  your  company  since  the  year  1941? 

A.     That  is  right. 

Q.  Each  year  each  of  those  policies  has  called 
for  a  deposit  premium?  A.     That  is  right. 

Q.  Isn't  it  a  fact  that  each  year  as  soon  as  the 
policy  became  effective  the  practice  was  for  the 
deposit  premium  to  be  collected  from  the  California 
Motor  Transport  Company  immediately  ? 

Mr.  Murman :     Bv  the  broker  ? 
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Q.  (By  Mr.  Eisnev)  :  The  money  to  l)e  received 
by  the  company? 

A.  It  might  be  paid  to  the  bi'oker,  but  I  couldn't 
say  whether  it  was  paid  to  the  company.  I  mean, 
]  have  to  have  records  of  that.  I  couldn't  tell  you 
when  it  is  paid,  whether  it  is  paid  innnediately  or 
not. 

Q.  Don't  you  get  any  report  from  your  broker 
as  to  whc^ther  or  not  a  deposit  premium  of  six  or 
seven  thousand  dollars  has  been  paid  by  the  in- 
sured? [178] 

Mr.  8t.  Clair:  To  complete  the  record,  keep  it 
straight,  I  object  to  the  question. 

The  Court :     This  is  your  broker 

Q.     (By  Mr.  Eisnei') :     I  say,  from  the  broker. 

A.  Only  when  the  ])olicy  premium — there  was 
defaultation  of  it.  In  this  particular  case  there  was. 
I  didn't  come  into  the  picture  at  all  because  the 
l)olicy  was  made  up  before  it  really  l)ecame — there 
was  a  default  on  the  premium. 

Q.  Why,  then,  would  you  say  it  was  an  oversight 
that  the  broker  in  this — Bayly,  Martin  &  Fay — 
wasn't  innnediately  billed  for  the  deposit  ])remium? 

Mr.  Murman:  I  didn't  understand  he  testitied  to 
that. 

Mr.  Eisner :     Oh,  yes. 

Mr.  Murman:  I  object  to  that,  stating  something 
7i(»t  in  evidence. 

Mr.  Eisner:  T  am  not  stating  something  not  in 
evidence. 

Afr.  St.  (Mair:      1  join  in  that.    1  Ix'lievc*  the  testi- 
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mony  was  that  his  best  recollection  was  that  a  bill 

was  sent. 

The  Court:  I  don't  remember  the  use  of  the 
word  "oversight." 

Mr.  Murman:     No,  he  didn't  use  it. 

Q.  (By  Mr.  Eisner) :  AVhat  was  your  testimony 
regarding  the  fact  that  any  bill  wasn't  sent  for  the 
deposit  premium  ? 

A.  I  said  to  the  best  of  my  recollection  it  must 
have  ])een  billed.  [179] 

Q.     Have  you  been  able  to  find  any  bills  ? 

A.     We  don't  keep  those. 

Q.     Don't  you  keep  copies  of  bills? 

A.     No. 

Q.  Have  you  any  knowledge  of  any  deposit 
premium  having  ever  been  billed? 

A.  It  must  have  been  billed.  It  must  have  been 
billed  in  December,  but  I  w^ouldn't  swear  that  it  was. 
The  item  was  delinquent  in  December  and  so  a  bill 
must  have  gone  out  to  Bayl.y,  Martin  &  Fay. 

Q.  Didn't  you  say  this  morning  in  your  testi- 
mony that  so  far  as  you  knew,  to  the  best  of  your 
recollection,  the  deposit  premium  was  never  billed? 

Mr.  Murman:     That  is  not  what  he  said. 

Mr.  Eisner:  Well,  I  will  ask  him  if  it  isn't.  I 
am  cross-examining.  A.     No. 

Q.     Youdidn't  say  that?  A.     No. 

Mr.  Eisner:  I  will  let  the  record  speak  for  itself 
upon  that. 

j[r.  Murman:     Are  you  through,  Mr.  Eisner? 

Mr.  Eisner:     That  is  all. 
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Further  Redirect  Examination 

By  Mr.  Murman: 

Q.  One  question  on  this  default  business:  [180] 
Mr.  Reehnagel,  when  the  account  goes  into  default, 
as  you  said  this  would  have  December  31,  would  you 
at  that  time  have  proceeded  against  the  broker  or 
against  the  assured? 

Q.  As  a  matter  fact,  that  is  what  happened  to 
this  case  when  you  took  the  case  over  to  our  oflice, 
isn't  that  right f  A.     That  is  right. 

Mr.  Eisner:     Oh,  just  a  moment. 

Mr.  Murman :     That  is  all. 

Mr.  Eisner :     That  is  all. 

Mr.  St.  Clair:     No  questions. 
(Witness  excused.) 

^Ir.  Murman :     May  Mr.  Reehnagel  be  excused  ? 

Mr.  St.  Clair :     So  far  as  I  am  concerned. 

Mr.  Eisner:  I  may  have  some  further  questions. 
I  d(m't  want  to  keep  him  here 

The  Court :     He  can  be  called  back. 

Mr.  Eisner:     All  right. 
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called  for  the  plaintift' ;  sworn. 

The  Clerk :     Will  you  please  state  your  name. 
The  Witness:     Henry  R.  Cantlen.  [181] 

Direct  Examination 

By  Mr.  Murman : 

Q.     What  is  your  business  ? 

A.  I  am  with  Bayly,  Martin  &  Fay  as  vice  presi- 
dent in  charge  of  their  San  Francisco  office. 

Q.  How  long  have  you  been  with  Bayly,  Martin 
&  Fay?  A.     Since  1946. 

Q.  Do  you  in  your  capacity  as  vice  president 
and  in  charge  of  the  San  Francisco  office  have  con- 
tact with  clients  of  Bayly,  Martin  &  Fay"? 

A.     Yes. 

Q.  Is  Bayly,  Martin  &  Fay  the  third  party  de- 
fendant in  this  case?  A.     Yes. 

Q.  Did  the  clients  of  Bayly,  Martin  &  Fay  in 
the  year  1946  include  the  defendants  in  this  ease, 
the  California  Motor  Transport  people? 

A.     Yes. 

Q.     How  long  had  they  been  clients? 

A.  Well,  through  an  affiliation  of  ours,  Spengler 
&  Johnstone,  the}^  were  clients  of  our  office  when 
Spengler  &  Johnstone  affiliated  with  the  office  in 
October,  1940. 

Q.  Was  that  the  first  time  your  organization  had 
contact  with  the  defendants  in  this  case? 

A.     As  Bayly,  Martin  &  Fay,  yes. 

Q.     Did  you  yourself  act  as  a  representative  of 
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the  defendants  [182]  in  this  case  in  connection  with 

their  insnrance  x)roblem'?  A.     Yes. 

Q.  In  that  connection  you  were  the  broker,  is 
that  right?  A.     Yes. 

Q.  In  1941  did  you  contact  the  plaintiff  in  this 
case  in  connection  with  automobile  insurance  for 
the  defendants?  A.     In  1941? 

Q.     Yes.  A.     Yes. 

Q.  And  successively  for  each  year  thereafter  up 
until  1946,  which  concerns  us  in  this  case,  did  you 
contact  the  plaintiff  in  this  case  in  comiection  with 
insurance  for  the  defendants  right  along? 

A.     Yes,  I  did. 

Q.  Did  you  have  any  instructions  from  the  de- 
fendants in  connection  with  placing  insurance  ? 

A.  Did  I  have  any  instructions?  What  do  you 
mean? 

Q.  Did  they  tell  you  what  they  wanted  or  did 
they  leave  it  up  to  you  on  where  to  place  the  insur- 
ance and  the  type,  and  so  on  ? 

A.  No,  it  is  always  done  after  consultation  with 
the  client. 

Q.     With  whom  did  you  consult? 

A.     Mr.  James  Coughlin. 

Q.     Who  is  ^Ir.  James  Coughlin? 

A.  President  of  California  Motor  Transport 
Company.  [183] 

Q.  There  are  a  number  of  defendants  mentioned 
here.  Is  he  in  control  of  those  various  defendants, 
so  far  as  you  know  ? 

A.     I  wouldn't  know  whether  he  is  in  control. 
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Q.  AVhen  you  consulted  with  him,  did  you  have 
your  consultation  in  connection  with  him  represent- 
ing these  other  defendants  mentioned? 

A.     Yes. 

Q.  In  addition  to  the  California  Motor  Trans- 
port Company?  A.     Yes. 

Q.  By  the  way,  you  know  Mr.  Mettalia,  do  you 
not,  who  appeared  as  a  witness  here? 

A.     Yes. 

Q.  AVas  it  with  him  that  you  consulted  when  you 
talked  with  representatives  of  the  Fidelity  and 
Casualty  people  about  the  insurance? 

A.  No.  I  talked  with  him  at  times  and  he  was 
in  our  conferences. 

The  Court:     What  is  his  name? 

Mr.  Murman:  Mettalia;  the  first  witness,  your 
Honor.  I  see  Mr.  St.  Clair  has  the  original,  your 
Honor,  of  the  letter  that  I  just  gave  Mr.  Eisner  the 
copy  of  to  look  at.  I  think  we  might  as  well  use  the 
original  as  long  as  he  has  it. 

Mr.  St.  Clair:  I  would  like  to  say  this:  This 
letter  and  the  associated  letters  with  it  were  taken 
by  myself  personally  from  the  Bayly,  Martin  &  Fay 
file,  purely  to  [184]  facilitate.  Otherwise  I  would 
have  to  tear  the  file  down  now.  That  is  exactly  the 
way  it  was  in  the  file. 

Mr.  Murman:  We  have  the  origmals  and  some 
carbons.   We  can  use  the  originals  right  along. 

Q.  Mr.  Cantlen,  I  show  the  original  of  a  letter 
dated  April  18,  1946,  addressed  to  Bayly,  Martin  & 
Fav  on  the  letterhead  of  the  Fidelity  and  Casualtv 
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Company  of  New  York,  and  signed  by  Mr.  Ander- 
son as  resident  manager,  and  ask  you  if  you   re- 
member receiving  that  letter?  A.     Yes. 

Q.  Was  that  letter  received  by  you  in  connection 
with  your  insurance  dealings  with  the  plaintiff 
on  behalf  of  the  defendants?  A.     Yes. 

The  Court:     What  is  the  date  of  that  letter? 

Mr.  Murman:  Dated  April  18,  1946.  At  this 
time  I  offer  it  in  evidence  as  plaintiff's  exhibit  next 
in  order,  and  I  would  like  at  this  time  to  read  the 
letter,  the  last  paragraph,  which  is  the  one  that  is 
particularly  pertinent. 

(The  letter  was  marked  Plaintiff's  Exhibit  15 
in  evidence.) 

The  Court:  That  is  a  letter  from  the  plaintiff"  to 
Bayly,  Martin  &  Fay? 

Mr.  ^lurman:  Bayly,  Martin  &  Fay,  yes,  sir. 
Maybe  I  had  better  read  the  whole  letter.  Maybe 
that  will  make  it  clearer. 

(Reading  Plaintiff's  Exhibit  15.)  [185] 

This  is  the  part  that  was  pertinent.  1  really  rend 
the  tirst  ])art  merely  to  give  you  the  picture,  your 
Honor: 

"The  failure  of  the  Los  Angeles  i'e))r('seuta- 
ti\-e  or  rel)res(Mltati^■es  of  the  insured  to  cooper- 
jitc  with  us  claimwise  is  difficult  to  understand 
and,  of  course,  it  is  costing  us  money,  which 
will  be  reflected  in  the  |)remiunis  which  the  in- 
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sured  will  be  obliged  to  pay.  Permit  me  to 
suggest  that  you  again  call  the  situation  to  the 
attention  of  Mr.  Cross,  or  whoever  is  in  a  i^osi- 
tion  to  cause  the  situation  to  be  corrected,  and 
emphasize  the  advisabilit}^  of  a.  change  of  at- 
titude on  the  part  of  the  insured's  Los  Angeles 
representative." 

Q.  Now,  Mr.  Cantlen,  when  you  got  that  letter 
did  you  call  that  matter  to  the  attention  of  Mr. 
Coughlin?  A.     Yes,  I  believe  I  did. 

Q.  In  what  way,  or  do  you  remember^  In  other 
words,  did  3'ou  do  it  by  letter  or  verbally  ? 

A.  I  think  if  I  could  refer  to  my  file  I  could 
probably  tell  you  exactly. 

Mr.  St.  Clair :     That  is  it  you  have  there. 

Mr.  Murman:  I  am  sorry;  I  didn't  look  through 
it  (handing  document  to  the  witness). 

A.  Well,  I  called  it  to  Mr.  Anderson  in  my  letter 
of  the  22nd  advising  taking  it  up  with  the  assured 
in  San  Francisco. 

Q.  I  have  here — pardon  me.  May  I  interrupt? 
I  have  the  [186]  letter  of  April  22. 

A.  Yes.  Then  I  sent  a  copy  of  it.  Here  is  my 
letter  to  Mr. — to  the  California  Motor  Transport 
Company. 

Q.  You  sent  a  copy  of  the  letter  of  April  18  to 
the  California  Motor  Transport  people? 

A.     According  to  this  I  did.  It  says  so  right  there. 

Q.  Does  that  refresh  your  recollection  that  you 
did  do  that? 
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A.  Yes,  I  would  say  I  did  it  if  the  letters  con- 
tain that. 

Q.  I  show  you  the  original  of  the  April  22  letter. 
I  think  you  have  already  identified  it  as  the  original 
of  one  in  reply  to  the  April  18  letter,  is  that  correct  ? 

A.     Yes,  that  is  my  signature. 

Q.  This  copy  of  the  letter  of  even  date,  you 
forwarded  a  cop}'  of  the  April  18  letter  to  the  Cali- 
fornia Motor  Transport  people,  is  that  it? 

A.     That  is  right. 

Mr.  Murman:  At  this  time  I  ask  that  these  two 
letters  be  made  a  part  of  Plaintiff's  Exhibit  15, 
since  they  all  relate  to  the  same  incident. 

The  Clerk:     I  will  staple  them  together. 

The  Court :     What  is  the  number  ?   15  ? 

Mr.  Murman:  Yes,  your  Honor.  I  would  like  to 
read  briefly  from  those  letters,  if  the  Court  please. 
This  is  addressed  to  the  Fidelity  and  Casualty  Com- 
pany of  New  York,  Attention  Mv.  F.  L.  Anderson, 
dated  April  22,  1946  (reading  letter).  [187] 

Then  the  letter  of  eA^en  date  to  California  Motor 
Transport  Company,  Attention  Mr.  J.  C.  Coughlin, 
President,  dated  Ai)ril  22,  1946  (reading  letter). 

(j).  You  did  receive  a  reply,  did  you  not,  Mr. 
Cantlen?  A.     I  don't  recall. 

Q.  1  show  you  the  original  of  k'tter  dati'd. 
Fidelity  and  Casualty  Company  of  New  York,  dated 
May  2,  1946,  Attention  Mr.  Anderson,  and  signed  l,y 
you,  copy  to  Mr.  Coughlin,  .-nid  ask  you  if  thnt  V(^- 
fi('sb(»s  \(>nr  inciiiorv. 
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A.  Mr.  Coughlin  told  me  that  personallj^,  verb- 
ally. 

Mr.  Miirman:  I  offer  this  in  evidence  as  part 
of  Plaintiff's  Exhibit  15,  since  it  refers  to  the  same 
transaction. 

The  Court:     What  is  the  date  of  that  letter? 

.Mr.  Murman:  May  2,  1946,  your  Honor.  This 
letter  reads,  your  Honor   (reading  letter). 

The  Court:     Is  all  of  that  part  of  Exhibit  15? 

Mr.  Murman :  Yes,  your  Honor.  It  all  relates  to 
tlie  same  matter. 

Q.  Now,  Mr.  Cantlen,  you  discussed  this  matter 
that  is  the  subject  of  Plaintiff's  Exhibit  15  with  Mr. 
Coughlin  orally  as  well  as  in  writing,  as  you  have 
just  stated,  is  that  correct? 

A.  To  my  best  recollection,  unless  there  is  a 
letter  in  the  file,  I  did  gain  that  information,  and 
in  the  absence  of  any  letter  I  must  have  gotten  it 
from  him  verbalh^  [188] 

Q.  I  think  you  identified  the  last  letter,  May  2, 
as  containing  information  that  had  been  given  to 
you  verbally? 

A.     To  my  best  recollection. 

Q.  At  that  time  did  your  discussion  relate  to 
the  increasing  cost  of  insurance  that  the  April  18 
letter  refers  to  that  will  be  brought  about  by  the; 
conditions  at  Los  Angeles  if  it  wasn't  corrected? 

A.  Well,  that  was  a  matter  of  constant  discus- 
sion between  us,  because  the  matter  of  premium 
rates  would  be  a  matter  of  loss  experience. 

Q.     Did  you  know  that  the  loss  experience  of  the 
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Fidelity  and   Casualty   people   had   increased   per- 
centagewise  particularly    in    connection    with    the 
policy  that  was  in  force  at  the  time  these  letters 
were  written  ?  A.     Yes. 

Q.  I  call  your  attention  to  Defendants'  Exhibit 
BB,  which  is  put  in  evidence  on  your  behalf,  and 
which  relates  to  the  loss  ratio  increasing  185  i)er 
cent  over — or  of  a  loss  ratio  of  185  ])er  cent,  and 
ask  you  whether  or  not  that  was  the  subject  of  dis- 
cussion between  yourself  and  Mr.  Coughlin  at  any 
time"?  A.     Yes,   we   did   dis<-Hiss   that. 

Q.  Did  you  tell  Mr.  Coughlin  at  any  time  before 
the  policy  which  w^as  then  in  existence  had  termi- 
nated that  renew^al  of  that  policy  would  inevitably 
bring  about  an  increase  of  premium  rate  ?  [189] 

A.     Yes. 

Q.     You  did  tell  him  that?  A.     Yes. 

Q.  Did  you  tell  him  or  was  there  any  discus- 
sion  

Mr.  Eisner:  Just  a  moment.  If  there  are  any 
conversations  I  would  like  a  foundation  laid,  if  the 
Court  please. 

Mr.  Murnian:     All  right. 

Q.  Can  you  state,  Mr.  Cantlen,  when  such  a  dis- 
cussion took  place  as  to  point  of  time  ? 

Mr.  St.  Clair:  That  is  the  discussion  referred 
to  in  Exhibit  BB? 

Mr.   Murman:     Yes. 

(J.  The  discussion  between  you  and  Mr.  Coughlin 
in  relation  to  the  ratio  loss  increase,  that  is  refei-rcMl 
to  in  Third  Partv  Defendants'  Exhil)it  I»B? 


vs.  The  Fidelity  and  Casualty  Co.  235 

(Testimony  of  Henry  R.  Cantlen.) 

A.     We  had  numerous  discussions. 

Q.  When  you  say  ^'numerous,"  how  many  times, 
offhand? 

A.  Oh,  we  started  discussing  this  thing  and  the 
lenewal  along  in  July,  1946. 

Q.  Is  that  the  first  time,  according  to  your  best 
recollection,  that  there  was  some  discussion  between 
you  and  Mr.  Coughlin  as  to  an  increase  in  rate, 
l^ossible  increase  in  rate,  put  it  that  way? 

A.     It  may  have  been,  3^es. 

Q.  Well,  when  you  say  it  may  have  been,  you 
mean  that  is  [190]  your  best  recollection? 

A.     I  would  say  so,  yes. 

Q.  From  that  time  on  there  were  numerous 
discussions,  is  that  right? 

Mr.  Eisner:  Just  a  moment.  If  there  are  any 
conversations 

Mr.  IMurman:  I  am  just  asking  him  if  there 
were  other  discussions  from  that  time  on,  and  we 
will  hammer  that  down  as  nearly  as  we  can. 

Q.  Were  there  other  discussions  from  July,  1946, 
on  ?  A.     Yes. 

Q.  What  is  your  recollection  as  to  the  date  of 
the  next  discussion  ? 

A.  Let's  see.  July.  I  would  say  around  the  first 
part  of  August. 

Q.  There  is  in  evidence  as  one  of  your  exhibits, 
Mr.  Cantlen — or  I  should  say  Bayly,  Martin  &  Fay 's 
exhibits — Defendants'  Exhibit  CC,  bearing  date 
August  5,  1946.    AYould  that  refresh  your  recoUec- 
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tion  as  to  about  the  time  when  the  next  discussion 

took  place  ? 

A.  I  would  say  it  was  shortly  after  this,  but 
IJrevious  to  this  there  was  another  discussion  with 
Fidelity — after  this  letter,  first  there  was  another 
discussion  took  place  with  Fidelity  and  Casualty 
Company. 

Q.     After  the  letter  of  August  5,  is  that  right? 

A.  That  is  right.  He  asked  for  certain  informa- 
tion. 

Q.  In  connection  with  the  loss  ratio,  is  that 
correct  ?  A.     Yes. 

Q.  Who  did  you  talk  to  at  that  time  with  the 
Fidelity  and  Casualty? 

A.     Mr.  O'Malley  and  Mr.  Mettalia. 

Q.  After  that  you  talked  again  with  Mr.  Cough- 
lin,  is  that  right?  A.     That  is  right. 

Q.     Can  you  approximate  about  wlien  that  was*? 

A.  I  would  say  it  would  have  been  possibly  in 
the  neighborhood  of  August  10th,  somewhere  in 
there. 

Q.     1946?  A.     Yes. 

Q.  Was  there  anyone  else  present  beside  your- 
self and  Mr.  Coughlin? 

A.     No,  I  don't  believe  there  was  at  that  time. 

Q.  Did  the  discussion  take  place  at  Bayly,  Mar- 
tin &  Fay's  or  California  Motor  Transport? 

A.     Tn  Mr.  Coughlin's  office. 

Q.  Ill  Mr.  Coughliu's  office  in  San  Francisco, 
is  that  i-ii;ht?  A.     Vos. 
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Q.  In  substance,  can  you  tell  us  what  was  said 
at  that  particular  conversation? 

A.  Well,  I  told  Mr.  Coughlin  at  that  time  that 
the  Fidelity  &  [192]  Casualty  Company  would  only 
renew  the  policy  on  a  retrospective  basis,  and  at  that 
time  I  explained  to  him  the  workings  of  a  retrospec- 
tive rating  plan  and  that  they  were  adamant,  that 
they  had  instructions  from  the  home  office  that  in 
view  of  the  general  classification  and  the  loss  experi- 
ence in  that  particular  line  that  they  were  interested 
only  in  renewal  on  a  retrospective  rating  plan. 

Q.     What  was  Mr.  Coughlin 's  reply? 

A.  I  explamed — I  had  to  exj)lain  the  workings 
of  the  retrospective  rating  plan,  and  Mr.  Coughlin 
wasn't — well,  let's  put  it  this  way,  he  didn't  like  the 
idea  or  the  workings  of  such  a  plan,  so  I  told  him 
I  would  go  back  and  discuss  it  further  with  the  com- 
pany to  see  if  we  couldn't  work  out  a  guaranteed 
cost  plan  together.  "Well,  at  the  same  time,  I  ex- 
plained to  him  we  were  attempting  to  interest  other 
insurance  companies  to  assume  the  business  or  take 
the  business  on  on  what  w^e  called  a  guaranteed  cost 
plan,  so  I  left  Mr.  Coughlin  at  that  meeting,  to  my 
best  recollection 

Q.     This  was  in  August,  now  ? 

A.  That  is  right — that  I  would  attempt  further 
to  have  the  Fidelity  &  Casualty  Company  consider 
the  fee  on  a  guaranteed  cost  basis,  and  also  attempt 
to  secure  another  market  on  a  more  attractive  basis 
of  a  guaranteed  cost  basis. 

Q.     Did  3.ir.  Coughlin,  in  that  August  10th  meet- 
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ing,  detinitely  tell  3'ou  he  would  not  consider  insur- 
ance on  the  I'etrospective  plan?  [193] 

A.  No,  he  didn't  tell  me  dehnitely,  definitely  tell 
me  he  didn't.  He  didn't  like  it  that  way. 

Q.  Did  he  tell  you  he  wouldn't  accept  it  that 
way  ? 

A.     There  was  no  necessity  for  him  to  say. 

Q.  In  other  words,  at  that  time  you  were  not 
instructed  not  to  place  your  insurance  on  any  plan 
that  involved  a  retrospective  agreement,  is  that 
right'?  You  had  no  instructions  as  to  the  retrospec- 
tive agreement  at  that  time? 

Mr.  Eisner :  Fr(mi  whom  are  you  speaking  of  I 
From  Mr.  Ooughlin?  A.     No. 

Q.  (By  j\Ir.  Murman)  :  You  went  hack  to  F.  ct 
C.  and  talked  to  them,  someone,  is  that  right? 

A.     That  is  right. 

Q.     Ahout  when  did  that  conversation  take  place? 

A.  1  would  say  the  latter  part  of  August,  to  my 
hest  recollection;  around  August  25th,  or  somewhere 
in  that  neighborhood. 

Q.     Was  that  with  Mr.  Mettalia  ? 

A.  Yes.  Yes,  I  believe  it  was.  I  think  O 'Mai ley 
was  in  on  the  conference,  too. 

Q.  At  that  time  did  you  have  any  convcrsaticni 
as  to  the  insurance  with  tlic  retrospective  i)lan? 

A.      Willi  who? 

Q.     With  Mr.  Mettalia. 

Mi-.  I^lisnei':  I  think  the  conversation  wouhl  he 
the  best  [194]  evidence. 
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The  Court:  First,  be  has  to  find  out  whether 
he  had  one  or  not. 

Mr.  Murman:     Yes. 

Q.  Did  you  have  any  conversation  with  Mr. 
Mettalia  regarding  the  retrospective  plan  at  that 
time  ?  A.     Yes. 

Q.     Can  you  tell  us  what  you  told  him? 

A.  My  best  recollection  was  that  they  again  re- 
peated, and  they  both  repeated,  that  the  company 
was  still  adamant  and  the  home  office  would  not  con- 
sider the  business  only  on  the  basis  of  the  retrospec- 
tive plan. 

Q.  Well,  it  w^as  drawing  near  to  the  expiration 
date  of  the  policy  then  in  force,  was  it  not  ? 

A.     Yes,  it  was. 

Q.  The  SPL-l-t97,  I  believe,  w^as  the  nmnber  of 
it,  was  expiring  September  1st,  1946,  isn't  that 
right'?  A.     That  is  right. 

Q.  With  it  would  expire  the  filings  with  the  Rail- 
road Commission  and  the  ICC,  isn't  that  correct? 

A.     Yes. 

Q.  And  Mr.  Coughlin's  business  was  such  that 
he  needed  those  filings,  isn  't  that  correct  ?  Will  you 
answer  "Yes"  or  "No,"  please?  I  didn't  hear  you. 

The  Court:     He  said  "Yes."  [195] 

A.     Yes. 

Q.  (By  .Mr.  Murman) :  What  did  you  tell  Mr. 
Mettalia  about  the  insurance  when  you  stated  that 
he  said  the  home  office  was  adamant,  that  there  must 
be  a  retrospective  plan  ? 

A.     I  told  him  tliat  the  assured  was  adverse  to 
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that  form  of  plan  and  that  we  were  still  trying  to 
get  together  i-ather — this  was  tlie  latter  i)art  of 
August  I  told  him  that  the  assured  disliked  the  idea 
of  a  retrospective  plan,  in  view  of  the  possible 
penalty,  and  that  we  were  still  trying  to  get  the 
thing  worked  out  and  have  a  meeting,  or  have  them 
get  together,  and  he  gave  me  a  binder  pending 
renewal. 

Q.     That  is  Defendants'  Exhibit  B? 

A.     Yes. 

Q.     AMiat,  if  anything,  was  said  about  the  tilings? 

A.  And  that  they  would  tile  so  that  there  would 
be  no  lapse  of  coverage. 

Q.  You  knew  at  that  time,  did  you  not,  that  in 
order  to  file  with  the  ICC  and  the  Railroad  Commis- 
sion there  had  to  be  a  policy  number  tiled? 

A.     That  is  right. 

Q.  And  that  the  tiling  was — that  they  wouldn't 
accept  a  filing  that  related  merely  to  a  binder?  You 
knew  that? 

A.  That  is  right.  Well,  1  am  not  sure  of  that. 
\o.  1  can't  answer  that  point,  whethei-  they  will 
accept  the  filing  of  a  binder  or  insist  ui)on  a  policy 
number.   Mr.  Mettalia  could  [1*HS]  answei'  that. 

(^.  Well,  we  hax'e  in  (■\i(leiice  Plaintiff's  Exhibit 
2 

A.  You  asked  me  if  1  knew  that  they  would,  that 
Interstate  Commerce  Connnission  would  accept  a 
filing  of  a  binder.  I  don't  know  whether  tliey  will 
or  not. 

Q.  No,  I  asked  about  the  Railroad  Connnission 
and  the  VCC.  A.      I   don't  know. 


vs.  The  Fidelity  and  Casualty  Co.  241 

(Testimony  of  Henry  R.  Cantlen.) 

Q.  You  don't  know  as  to  the  Railroad  Commis- 
sion, either?  A.     No. 

Q.  You  are  familiar  with  their  form  which  pro- 
A^des  for  policy  number  ?  A.     Yes. 

Q.  This  is  Defendants'  Exhibit  2  which  provides 
a  copy  of  the  file,  actually  filed.  Now,  did  you  report 
tliat  to  Mr.  Coughlin,  the  conversation  you  had  with 
Mr.  Mettalia?  A.     Yes. 

Q.     What  did  he  say  ? 

Mr.  Eisner:  Fix  the  time,  please,  the  founda- 
tion. 

Mr.  Murman:     All  right. 

Q.     Where  did  the  conversation  take  place? 

A.     I  delivered  the  binder  to  Mr.  Coughlin. 

Q.     Was  that  before  the  expiration 

Mr.  Eisner :     Just  a  minute ;  let 's  get  the  date. 

Mr.  Murman:     That  is  what  I  am  going  to  ask. 

Q.  Is  that  before  the  expiration  date  of  SPL- 
1547?  [197] 

A.     I  believe  it  was,  to  my  recollection. 

Q.     So  that  would  be  before  September  1st,  1946? 

A.     That  is  right. 

Q.     ^Vhere  did  you  deliver  the  binder  to  him? 

A.     At  his  office. 

Mr.  Eisner:  Did  he  say  they  delivered  the  binder 
or  retrospective  agreement? 

Mr.  Murman:     The  binder. 

Q.  \Mio  else  was  tlieie  when  you  delivered  tlie 
1)iiKl('i'  to  him? 

A.     I  don't  recall  anybody  else  being  there. 

Q.     V/as  there  any  conversation  about  the  binder 
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and  the  insurance  j^lan  at  that  time?  A.     Yes. 

Q.     Can  yon  tell  us  what  was  said? 

A.  I  explained  to  ^Ir.  Coughliu  that  the  Fidelity 
&  Casualty  Company  still  were  insisting  upon  the 
retrospective  plan  of  insurance  and  that  I  was  still 
unsuccessful  in  having  them  consider  a  guaranteed 
cost  plan,  and  that  we  were  continuing  to  attempt 
to  secure  or  locate  another  market  to  offer  to  him, 
and  continue  our  eifoits  with  Fidelity  &  Casualty 
Company  to  have  them  reconsider  the  w^riting  of  it 
on  a  guaranteed  cost  plant,  the  rate  to  be  agreed 
upon. 

Q.  Did  you  tell  him  about  the  company  taking 
care  of  the  filings  that  we  have  mentioned  ? 

A.     To  my  best  recollection,  I  did.  [198] 

Q.     You  did?  And  what  did  he  say  as  to  that? 

A.  There  was  no  particular  comment.  It  was 
the  customary  procedure. 

Q.  By  the  wa}^,  had  you  been  able  to  interest 
any  other  line  in  the  risk  up  to  that  time  ? 

A.     No,  I  wasn't.  Not  at  a — well,  no,  I  wasn't. 

Q.  When  were  the  policies  received  by  you,  Mr. 
Cantlen,  referring  to  Plaintiff's  Fxhibits  3  and  4? 

A.  To  my  best  recollection,  it  was  the  iattei-  part 
of  September. 

Q.  Had  anything  transpired  between  the  time 
you  delivered  the  binder  to  Mr.  Coughlin  and  the 
time  you  received  those  policies? 

A.     Yes.   What  was  that  question  again? 

Q.  I  said,  had  anything  transpired  in  between 
tliat  time?  A.     Between  what? 
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Q.  Between  the  time  you  delivered  the  binder  to 
'•Ir.  Coughlin  and  the  time  you  received  the  policies, 
Plaintiff's  Exhibits  3  and  4,  in  connection  with  this 
matter  of  insurance  ? 

A.     Had  what  transpired  ? 

Q.  Anything.  Was  anything  done  in  between 
that  time? 

A.  I  was  talking  with  other  markets,  and  finally 
xvlr.  Metallia  got  hold  of  me  and  informed  me  that 
the  policies  would  have  to  be  written. 

Q.  Why  ?  Did  he  give  you  any  reason  why  they 
v\'ould  have  to  be  written  ?  [199] 

A.  Yes,  because  the  company  was  insisting  upon 
the  business  being  declared,  and  that  if  that — and 
that  the  retrospective  agreement  would  have  to  be 
drawn  and  signed  and  the  policies  would  have  to  be 
written. 

Q.     Did  you  communicate  that  to  Mr.  Coughlin? 

A.  1  did  right  after  the  writing  of  the  policies 
and  the  receiving  by  us  of  the  retrospective  agree- 
ment. 

Q.     And  when  was  that? 

A.  Well,  my  best  recollection  would  be  we  re- 
ceived these — it  was  the  latter  part  of  September 
or  first  part  of  October,  and  it  would  be  im- 
mediately after  that. 

Q.     At  that  time  did  you  show  the  policies  to  him  ? 

A.     No. 

Q.  Well,  where  did  the  conversation  take  place, 
if  there  was  a  conversation? 

A.     AVith  Ml'.  Couddin? 
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Q.     Yes.  A.     In  his  office. 

Q.  What  did  you  say  to  him  and  what  did  he 
say  to  you  ? 

A.  I  explained  to  him  that  the  Fidelity  &  Cas- 
ualty insisted  upon  the  declaration  of  the  policies 
and  the  drawing  of  the  retrospective  agreement. 

Q.  When  you  say  the  declaration  of  the  policies, 
what  do  you  mean  by  that?  I  mean,  that  is  a  little 
unusual  phrase. 

Q.  Well,  in  the  business,  you  might  carry  the 
business  under  a  [200]  binder,  and  the  declaration 
of  the  policy  is  declared  on  writing  of  the  actual 
contracts. 

Q.  The  writing  of  the  actual  contract  is  in  the 
paragraph  here  where  binders  is  referred  to,  is  that 
correct,  in  reference  to  the  policies  being  issued, 
they  would  supersede  the  binders  ? 

A.     That  is  right. 

Q.  So  you  told  him  the  company  was  insisting 
on  your  declaration  of  the  policies,  as  you  put  it,  is 
that  correct — the  signing  of  the  retrospective  agree- 
ment and  the  declaration  of  the  policies'? 

A.     Correct. 

Q.     What  happened  after  that? 

A.  I  again  went  over  the  workings  of  the  ret- 
rospective plan  and  left  the  retrospective  agree- 
ments with  him,  and  he  said  he  wanted  to  look  them 
over  and  would  probably  have  his  attorney  look 
them  over,  but  he  again  reiterated  that  h(>  would 
not  be  wholly  satisfied  with  such  a  plan,  and  asked 
me  if  1   couldn't  interest  a  market,  so  I  told  him 
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we  were  scouring  the  market  to  obtain  a  company 
that  would  write  the  business  on  a  guaranteed  j)lan 
in  lieu  of  a  retrospective  writing  plan. 

Q.  Up  to  that  time,  you  had  not  been  successful, 
is  that  right  ?  A.     No. 

Q.  When  you  say  "No,"  you  mean  you  hadn't 
been  successful?  A.     That  is  right. 

Q.  This  was  in  October,  was  it,  or  the  latter  part 
of  September?  [201] 

A.     No,  this  would  have  been  in  October. 

Q.  Prior  to  that  time,  Mr.  Cantlen,  were  you 
aware  of  the  fact  that  claims  had  been  sent  in  to 
F.  &  C? 

Mr.  Eisner:  Pardon  me;  did  I  miderstand  the 
latter  part  of  October,  Mr.  Murman,  the  date  ? 

Mr.  Murman:     No,  early  part  of  October. 

Q.  Were  you  aware  of  the  fact  that  claims  had 
been  sent  in  to  F.  &  C.  by  the  defendants  in  this 
case,  reporting  accidents  that  had  mvolved  their 
vehicles  ? 

A.  I  wouldn't  necessarily  have  been  aware  of  it 
because,  under  the  system  we  had  of  reporting,  the 
assured  in  this  case  reported  direct  to  the  insurance 
company. 

Q.  Well,  I  show  }'ou  here  a  claim  which  shows 
the  date  of  accident  as  September  1st,  1946,  being 
a  part  of  Plaintiff's  Exhibit  9,  in  evidence,  signed 
by  Mr.  J.  H.  Cross,  Superintendent,  California 
Motor  Transi^ort  Company — do  you  know  ^Ir.  Cross, 
by  the  way?  A.     Yes. 
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Q.     He  is  Superintendent,  or  was  at  that  time? 

A.     Yes. 

Q.  on  which  the  Fidelity  &  Casualty  Com- 
pany paid  a  settlement  figure  or  claim  of  $59.74  un- 
der Policy  SPL-20968,  and  ask  you  whether  or  not 
that  was  sent  in  directly  to  the  Fidelity  &  Casualty 
Company  or  through  your  office? 

Mr.  Eisner :  Just  a  moment.  AVhat  do  you  mean  ? 
You  have  [202]  asked  a  conglomeration  of  questions. 
You  have  asked  whether  the  Fidelity  paid  that 
policy  under — paid  that  loss  under  a  certain  policy. 

Mr.  Murman:  No,  I  am  asking  him  to  identify 
it,  and  asked  him  whethei'  it  was  sent  through  his 
office  or  directly  by  the  defendant. 

Mr.  Eisner :     You  mean  the  claim  itself  ? 

Mr.  Murman:     That  is  correct. 

A.  To  my  best  recollection,  this  went  direct  to 
the  insurance  company,  and  did  not  go  through 
our  office. 

Q.  AVell,  Mr.  Cantlen,  according  to  your  best 
recollection,  was  the  general  practice  that  of  going 
direct  and  not  through  your  office  ?  A.     Yes. 

Q.  So  the  exception  would  be  for  it  to  go  through 
your  office?  A.     Yes. 

Q.  Then,  1  will  show  you  Plaintiff's  Exhibit  9, 
which  has  been  identified  as  claims  reported  to  the 
F.  &  C.  through  the  San  Francisco  office  of  the  V.  &. 
C,  and  ask  you  to  look  through  there  and  tell  iis 
which,  if  any,  of  those  claims  were  reported  throiigli 
your  office. 

The  ( \)\\v\  :      While  he  is  doinu  that,  W(>  will  taki'  ;i 
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short  recess. 

(Thereupon,  a  short  recess  was  taken.) 

Q.  (By  Mr.  Murman)  :  You  have  finished,  have 
had  a  chance  to  [203]  look  through  Plaintiff's  Ex- 
hibit 9?  A.     Yes. 

Q.     Have  you  found  any,  Mr.  Cantlen? 

A.    Just  one  here  where  we  had  one. 

Q.  Just  one  out  of  the  group  is  all  you  were 
able  to  find,  is  that  correct?  A.     Yes. 

Q.  What  is  the  date  of  that  accident,  as  shown 
by  the  file?  A.     The  date  of  the  accident? 

Q.     Yes.  A.     October  25,  1946. 

Q.  Do  you  recall  the  circumstances  of  that  mat- 
ter being  reported  through  your  office,  Mr.  Cantlen  ? 

A.  Well,  the  reason  that  we  had  some  knowledge 
of  it  was  that  I  see  a  copy  of  a  memorandum  our 
office  sent,  sending  a  report  to  the  Fidelity  &  Cas- 
ualty Company. 

Q.  Is  that  a  claim  on  a  property  damage  and/or 
personal  damage  or  a  bond,  or  do  you  know  ? 

A.     This  fellow  had  a  thumb  lacerated. 

Q.  Oh,  yes.  So  it  was  a  combination  claim,  a 
"P.D.,"  as  well  as  "P.L.,"  as  the  saying  goes? 

A.     Yes. 

Q.  This  came  to  you,  then,  from  the  defendant  in 
this  case,  the  assured?  A.     What  came?  [204] 

Q.     This  file.  A.     No. 

Q.     This  claim. 

A.  We  didn't  have  the  claim.  The  claim  was 
reported  to  the  insurance  company  direct. 

O.     Direct?  A.     Correct. 
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Q,  I  thought  you  said  it  had  gone  through  your 
office? 

A.  I  said  we  had  knowledge  of  it  because  the 
complaint  was  served  on  the  assured,  which  in  turn 
forwarded  it  to  us,  to  our  office,  and  transmitted 
it  to  the  insurance  company. 

Q.  It  was  transmitted  by  you  to  the  insurance 
company  under  Policy  No.  SPL-9068  and  SPI.- 
20950,  is  that  correct?  A.     That  is  correct. 

Q.     Those  are  the  policies  in  question  in  this  case? 

A.     That  is  right. 

Mr.  Murman:  If  the  Court  please,  I  wonder  if 
we  could  take  from  Plaintiif's  Exhibit  9  this  one 
file,  identitied  by  the  witness,  and  separately  mark 
it  in  some  way  so  that  we  don't  lose  track  of  it, 
otherwise  it  is  liable  to  get  back  in  this  pile  of 
claims  and  we  will  lose  it. 

The  Court:  I  have  no  objection  to  your  marking 
it  as  exhibit  next  in  order,  which  would  be  16,  I 
think. 

The  Clerk:     Plaintiff's  Exhibit  16  in  evidence. 
(The  document  was  marked  "Plaintiff's  Ex- 
hibit 16,"  in  evidence.)  [20o] 

Mr.  Murman:  Let  the  record  show  that  is  taken 
from  Plaintiff's  Exhibit  9  and  identitied  by  the  wit- 
ness as  one  that  his  office  had  knowledge  of. 

i}.     Isn't  that  correct,  Mr.  Cantlen? 

A.     Yes. 

Q.  Now,  Mr.  Cantlen,  as  to  these  voluntary 
audits  which  are  Plaintiff's  Exhibit  10,  starting 
with  the  <»i)c  on   Se]tt(Mnb(M',   191(),  and  going  nlong 
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for  successive  months,  were  those  prepared  in  your 

office?  A.     Yes,   they  were. 

Q.  What  information  did  you  receive  in  connec- 
tion with  the  previous  audit? 

A.  We  received  vouchers,  checks,  and  vouchers, 
fiom  the  assured,  which  contained  these  reports, 
gross  receipts  reports,  and  we  would  process  them 
in  our  office,  make  uj^  the  statements  and  forward 
them  on  to  the  insurance  company. 

Q.  Having  in  mind  this  first  gross  receipt  report, 
dated  September,  1946,  have  you  am^  knowledge  as 
to  when  you  received  the  information  as  to  the 
gross  receipts  on  which  the  report  is  based  from  the 
insurance  company — from  the  defendants,  pardon 
me? 

A.  I  couldn't  tell  from  here,  but  if  I  could  have 
my  file  I  think  I  could  probably  tell.  You  want  to 
know  when 

Q.  (Handing  document  to  the  witness) :  When 
you  received  the  information  upon  which  the  gross 
receipts  report  of  September,  [206]  1946,  is  based. 

A.  Well,  it  was  previous  to  January  27th  because 
that  is  the  date  we  sent  them  to  the  insurance  com- 
pany. 

Q.  But  can  you  tell  us  approximately  wlie]i, 
prior  to  that  time,  it  was  received  by  you? 

X.     I  couldn't  tell  you  the  exact  date. 

Q.  Is  there  any  way  to  approximate  it  ?  In  other 
words,  would  it  have  been  in  October,  November, 
December?  A.     For  September  and  October? 

Q.     For  September  ? 


250  Calif.  Motor  Transport  Co.,  etc. 

(Testimonj^  of  Henry  R.  Cantlen.) 

A.  September?  No,  sir,  it  wouldn't  come  to  us 
until,  I  would  say,  the  latter  part  of  October. 

Q.     Latter  part  of  October? 

A.  That  would  be  maybe  the  first  part  of  Novem- 
ber. 

Q.  Is  it  a  fair  statement,  then,  Mr.  Cantlen,  to 
say  that  the  information  for  one  particular  month 
arrived  in  your  office  about  thirty  days  late,  oi- 
thirty  days  after  that  month?  A.     Yes. 

Q.  That  was  the  general  procedure,  is  that  cor- 
rect? A.     That  is  right. 

Q.  That  would  apply,  then,  to  each  one  of  these 
reports,  September,  October,  Noveml)er,  December, 
and  January  1st  to  January  17th,  1947,  is  that 
correct?  A.     Yes,  I  would  say  so. 

Q.  Can  you  tell  the  court  whether  you  asked 
for  this  information  [207]  from  the  assured,  or  did 
it  come  to  you  as  a  routine  procedure? 

A.     Routine  procedure. 

Q.  How  much  of  the  information  came  to  you, 
referring,  as  an  example,  to  Se])tember,  1946,  and 
the  information  appearing  in  the  column  under 
'* Revenue,"  come  to  you  from  the  assured  I 

A.  Well,  here  it  is  right  here  on  the  typed 
voucher,  shows  you  how  it  would  be  reported.  It  is 
under  "P.L."  and  "P.D."  insurance  and  revenue 
iuid  rate. 

Q.  In  other  words,  that  rei)ort  not  only  shows 
in  the  revenue  colunni,  but  also  a  figure  showing 
under  the  primary  ])ul)lic  liability  rate  aii<l  niidei- 
]iroperty  damage? 
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A.     No,  they  show  a  combined  rate. 

Q.     Did  you  break  it  down,  theni  A.     Yes. 

Q.  What  you  would  get  from  them,  then,  was 
the  revenue  and  the  two  rates  combined  into  one'? 

A.     Here  it  is  right  here  (indicating). 

Q.  When  you  say  "here,"  are  you  referring  to 
your  file  ? 

A.  This  was  a  copy.  This  is  the  voucher,  the 
vouchered  portion  of  the  check. 

Q.  Was  that  information  accompanied  by  a 
check  from  the  assured  to  you,  then  ?  A.     Yes. 

Q.     Payable  to  you?  [208]  A.     Yes. 

Q.  I  see.  And  this  was  an  explanation,  then,  as 
to  the  amount  of  the  check,  is  that  right  ? 

A.     That  is  right. 

Mr.  Eisner:  It  was  part  of  the  check,  attached 
to  it. 

Q.  (By  Mr.  jNlurman)  :  Attached  to  it  and  ex- 
2)laining  the  check  itself? 

A.  It  says,  "Please  detach  this  statement  for 
deposit." 

Q.  You  took  that  information  furnished  by  the 
assured,  put  it  on  the  form  we  have  in  evidence, 
and  sent  it  to  the  company?  A.     That  is  right. 

Q.  So  all  you  did  with  the  accident  Vs^as  its  trans- 
mittal ? 

Mr.  Eisner:  Just  a  moment;  that  is  calling  foj-  a 
conclusion  of  the  witness. 

The  Court :     I  believe  so. 

Q.  (By  Mr.  Murman) :  Well,  did  you  do  any- 
thing in  furnishing  this  information  to  the  comptniy, 
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to  the  insurance  company,  other  than  taking  the  in- 
formation from  the  voucher  furnished  you  by  the 
insured,  and  putting  it  on  this  form  ? 

A.  Well,  we  had  to  combine  it  here.  We  have  it 
for  various  companies,  Sunset  Transfer,  Coastwise 
Express,  various  haulers,  Red  Line  Transfer  Com- 
pany, We  combine  it  on  this  form,  ])roke  it  down 
into  the  subsidiary  companies  on  individual  com- 
pany revenue,  rates,  develop  the  premium,  and  send 
it  to  the  company. 

Q.  So  that  the  check  sent  to  the  insurance  was 
no  different  [209]  from  what  you  received,  except 
you  had  changed  the  form  of  it  ? 

A.     What  is  that  again? 

Mr.  Murman:     May  I  have  the  question  read? 

The  Court:  I  think  it  is  pretty  clear  to  see 
what  he  did.  He  had  this  combined  statement  sub- 
mitted, covering  various  companies,  various  insur- 
ance policies,  and  various  rates,  and  he  breaks  it 
down  to  the  particular  fidelity  and  dei)osit  com- 
pany and  sends  his  breakdown  with  his  check  for 
that  particular  amount. 

Mr.  Murman:     Yes. 

The  Court:     And  his  statement. 

Mr.  Murman:     Yes,  that  is  correct. 

Q.  That  was  done  on  each  one  of  the  months 
shown  on  these  gross  receipts  rei)orts? 

A.     Yes. 

Q.  Now,  Mr.  Cantlen,  after  you  received  the 
l)oli('ies  from  the  Fidelity  &  Casualty  people,  did 
\()U  show  them  to  Mr.  Coughlin?  A.     No. 
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Q.  At  the  time  you  had  this  discussion  with  him 
early  in  October,  as  you  stated,  concerning  the  com- 
pany wanting  the  policies  to  be  declared,  you  had 
them  in  your  possession  then? 

A.     They  were  in  mj^  office. 

Q.  You  didn't  take  them  over  to  Mr.  Coughlin, 
though?  A.     No. 

Q.  Did  you  tell  him  you  had  them  in  your  of- 
fice? [210]  A.     I  believe  so. 

Q.  AVhat  you  did  take  over  to  him,  as  I  recall 
your  testimony,  was  the  retrospective  agreement, 
which  is  Defendants'  Exhibit  C,  is  that  correct? 

A.     That  is  correct. 

Q.  Did  you  point  out  to  him  at  that  time  that 
the  retrospective  agreement  referred  to  a  definite 
policy.  No.  SPL-20968? 

A.     I  don't  recall  that  I  was  that  specific. 

Q.     But  you  did  leave  it  with  him?  A.     Yes. 

Q.  Now,  Mr.  Cantlen,  did  you  receive  a  can- 
cellation notice  that  the  company  sent  out  in  con- 
nection with  these  policies  ? 

A.    We  received  a  copy  of  it. 

Q.  You  received  a  copy?  Did  you  deliver  the 
copy  to  the  assured  or  discuss  the  copy  with  the 
assured  at  all  ? 

A.  Yes,  after  they  were  served,  we  discussed  it, 
and  there  was  thirty  days  for  it  to  become  effective. 

Q.  Did  you  also  receive  notice  of  cancellation  of 
filing  with  the  Railroad  Commission? 

A.    No,  not  to  my  knowledge. 
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Q.  Do  you  know — did  you  have  any  discussion 
with  Mr.  Coughlin  about  the  cancellation  with  the 
Railroad  Commission  ? 

A.     I  don't  think  any  particular  conversation. 

Q.     You  don't  recall  any  at  this  time? 

A.     No.  [211] 

Q.  Do  you  recall  having  received  copies  of 
Plaintiff's  Exhibit  13,  which  refers  to  the  statement 
of  adjusted  premium,  or  contains  the  statement  of 
adjusted  premium  to  the  California  Motor  Trans- 
port Comi)any,  naming  Bayly,  Martin  &  Fay  the 
broker,  dated  April  19,  1947,  and  referring,  first,  to 
SPL-20950,  and,  secondly,  SPL-20968? 

A.     Yes,  we  received  those. 

Q.  What  did  you  do  when  you  received  those 
copies,  other  than  perhaps  filing  tlieni  in  your  rec- 
ords ? 

A.  When  T  received  them.  T  immediately  got  in 
touch  with  tlic  company 

Q.     AVhich  company,  now  ? 

A.  Fidelity  &  Casualty  Company — and  ques- 
tioned the  rate  that  was  charged  f(^r  tlio  ])rimary 
automo])ile  coverage  in  these  audits. 

Q.  Was  there  some  difference  l)etweeii  that  rate 
iiiul  tlie  rate  in  the  policies? 

A.     No,  it  was  the  same  rate. 

Q.     Did  you  send  out  any  bills  to  the  defendants? 

A.  No.  1  did  in  August.  August  6th  tliese  bills 
were  made  up. 

Q.     August  6th   of  what  year  .^  A.     1947. 

Q.  Were  those  bills  then  sent  to  the  eom])any  at 
tlijit  lime,  August  6th? 
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A.     Sent  to  California.  [212] 

Q.  I  mean  to  the  California  Motor  Transport 
Company. 

A.  No,  they  were  not  delivered  to  them  until,  I 
believe  it  was — can  I  again  look  at  my  file  ? 

Mr.  Murman:     I  believe  that  will  be  all. 

Mr.  Eisner :  Let  the  witness  answer  the  question 
you  asked,  first.  He  said  he  wanted  to  look  at  his 
file. 

Q.  (By  Mr.  Murman) :  I  thought  this  might  re- 
fresh your  recollection.  I  have  a  copy  of  a  letter 
dated  August  7,  1947,  addressed  to  the  California 
Motor  Transport  Company,  Ltd.,  apparently  signed 
by  you,  Mr.  Cantlen,  copy  sent  to  the  Fidelity. 

Mr.  Eisner :  Why  not  let  the  witness  examine  his 
file  and  answer  the  question  ? 

Q.  (By  Mr.  Murman) :  And  I  ask  you  if  that 
refreshes  your  recollection  ? 

A.  Yes ;  this  was  written  in  August,  but  it  wasn  't 
delivered  to  the  assured  until  some  time  in  October. 

Mr.  Murman:     Have  you  seen  this,  Mr.  Eisner? 

Mr.  Eisner:     Yes,  I  have. 

Mr.  Munnan:  All  right,  I  will  offer  this  in  evi- 
dence as  Plaintiff's  exhibit  next  in  order,  if  the 
Court  please.  It  is  dated  August  7,  1947,  but  the 
witness  stated  it  was  not  deliverd  until  October. 

(The  document  was  marked  "Plaintiff's  Ex- 
hibit 17,"  in  evidence.) 

Mr.  Eisner:  Suppose  we  give  you  the  original 
of  that,  [213]  counsel,  so  you  can  introduce  the 
original  of  that  letter. 
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Mr.  Murman:  Well,  that  is  all  right.  If  you  have 
it  handy,  I  would  be  glad  to,  and  we  will  withdraw 
the  copy.  Do  you  have  a  reply  to  it  ? 

Mr.  Eisner:     I  would  like  to  read  it  at  this  time. 

Mr.  Murman:     I  will  read  it.    It  is  our  exliibit. 

Mr.  Eisner :     All  right. 

Mr.  Murman:  At  this  time,  with  the  Court's 
permission,  I  will  read  the  letter.  (Reading  Plain- 
tiif's  Exhibit  17.) 

Q.  That  letter,  I  take  it,  then,  Mr.  Cantlen,  was 
a  covering  letter  not  onh^  of  the  invoices  but  the 
policies,  as  well?  A.     Yes. 

The  Court:     What  is  the  date  of  that  letter? 

Mr.  Murman:  August  7,  1947,  but  I  believe  the 
witness  stated,  Your  Honor,  it  wasn't  delivered 
until  October. 

Q.     Is  that  what  you  said?  A.     Yes. 

Q.  Did  you  receive  a  reply  from  the  California 
Motor  Transport  people  to  that  letter? 

A.    Yes. 

Q.     Do  you  have  it  there?  A.     Yes. 

Q.     May  I  have  it,  please? 

^Ir.  St.  Clair:  Somebody  served  a  demand  on 
us  for  that  letter,  although  I  have  forgotten  who. 

Mr.  Murman:     I   believe  it   was  Mr.  Eisner. 

]^Ir.  Eisner:     Yes,  I  did. 

Q.  (By  Mr.  Murman  ) :  You  ha\  e  showed  me  a 
Idler.  Mr.  Cantlen,  under  letterhead  of  the  Cali- 
fornia Motor  Trans])ort  Com])any,  l.td.,  dated  Oc- 
tober 22n(l,  n)47,  addressed  to  Bayly,  Martin  it 
Fav,    attention    vonrself.    and    siu^ned    b\-    '!r.    'A'. 
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fj.   Davis,   Assistant   Secretary,   per  somebody.    Is 
that  letter  in  reference  to  when  you  said  you  re- 
ceived a  reply?  A.     Yes. 

Mr.  ]\Iurman:  At  this  time,  if  Your  Honor 
please,  we  will  offer  the  letter  in  evidence  as  plain- 
tiff's exhibit  next  in  order. 

(The  document  was  marked  "Plaintiff's  Ex- 
hibit 18,"  in  evidence.) 

Mr.  Murman:  At  this  time,  I  ask  leave  to  read 
the  letter  identified  by  the  witness,  now  Plaintiff's 
Exhibit  18.    (Reading  Plaintiff's  Exhibit  18.) 

Q.  Now,  Mr.  Cantlen,  did  you  acknowledge  that 
letter  from  the  California  Motor  Express  people — 
Motor  Transportation  Company?  I  have  here  what 
purports  to  be  a  copy  of  the  original,  and  ask  you 
if  that  is  such  a  copy? 

Mr.  Murman :  Do  you  have  the  original,  Mr. 
Eisner  ?  A.     Yes. 

Mr.  Eisner:     No. 

Mr.  Murman:  Then,  you  would  like  to  look  at 
that,  I  suppose  ?  [215] 

Mr.  Eisner:  Yes,  I  would.  We  have  no  recollec- 
tion of  ever  having  received  any  copy.  If  the  wit- 
ness can  testify,  to  his  knowledge,  it  was  mailed  or 
sent.  I  notice  there  is  at  the  bottom  of  it  a  line 
"Copy."    I  don't  know  what  that  is. 

Mr.  Murman :     That  is  to  us. 

A.  Here  is  my  copy,  Mr.  Eisner ;  my  copy  of  the 
letter,  together  with  a  letter  I  received  from — the 
insurance  company  wrote  me  certain  facts,  and  I 
transmitted  them  to  the  assured. 
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Q.  (By  Mr.  Miirman)  :  You  quoted  from  our 
letter i 

Mr.  Eisner:  We  have  no  recollection  or  record 
of  having  received  that  letter.  If  you  can  testify  it 
was  sent,  to  your  knowledge 

A.     To  my  best  knowledge. 

Mr.  Eisner:  But  we  have  no  record  of  it  and  I 
have  never  seen  it  before.  I  don^t  know  whether  it 
was  mailed  or  not. 

Q.  (By  Mr.  Murman)  :  So  far  as  you  can  recol- 
lect, Mr.  Cantlen,  was  this  letter,  of  which  the  ex- 
hibit is  a  copy,  mailed  to  the  California  Motor 
Transport  Company,  and  was  it  about  the  date  of 
the  letter? 

A.     To  my  best  recollection. 

Mr.  Murman:  At  this  time,  we  will  offer  it  in 
evidence  as  plaintiff's  exhibit  next  in  order. 

(Document  was  marked  ''Plaintiff's  Exhibit 
19,"  in  evidence.) 

Mr.  Murman:  At  this  time,  with  the  jjcrmission 
of  the  [216]  Court,  I  will  read  it  to  the  Court. 
(Reading  Phiintiff's  Exhibit  19.) 

The  Court :     Wlio  is  tliat  addressed  to  I 

Mr.  Murman:  That  is  addressed  to  tlie  defend- 
ants, Your  Honor,  November  12th,  1947. 

A.     He  should  have  it. 

Mr.  Murman:  Tt  carries  in  the  lower  h'ft-hand 
corner:  "Blind  co2)y,  Fidelity  Sc  Casualty  Com- 
l)any  of  New  York,  attention  Mr.  Metallia." 

I  have  no  further  questions. 
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Mr.  Eisner:  I  am  going  to  have  rather  an  ex- 
tended examination  of  this  witness,  if  the  Court 
I)lease. 

The  Court:  Well,  if  that  be  the  fact,  I  have  to 
leave  here  early  today;  in  five  minutes,  as  a  matter 
of  fact.  That  case  that  was  going  on  tomorrow,  that 
criminal  case,  I  am  informed  the  jury  has  been 
waived,  so  I  have  asked  them  to  wait  until  this  is 
finished  and  then  go  on.  The  Clerk  says  we  have 
assured  that  criminal  case — they  have  witnesses 
from  New  York — that  they  will  go  on  definitely  on 
Wednesday,  and  if  you  can't  finish  this  by  tomor- 
]'ow  we  will  have  to  go  over  to  some  unforeseen 
time. 

Mr.  Murman:     This  is  my  last  witness. 

Mr.  Eisner:  I  shall  only  have  Mr.  Cantlen  and 
two  other  witnesses.  I  think  we  should  be  able  to 
finish  tomorrow. 

The  Court:     How  about  you,  Mr.  St.  Clair?  [217] 

Mr.  St.  Clair:  Obviously,  they  are  stealing  my 
thmider  by  putting  Mr.  Cantlen  on.  I  suspect  by 
the  time  they  get  through  I  will  have  just  piecing 
together. 

The  Court:  In  view  of  the  fact  that  this  has 
been  broken  into,  I  would  like  to  have  some  argu- 
ments made. 

Mr.  Eisner:  We  will  be  glad  to  do  that.  AVe  can 
close  the  testimony  tomorrow,  and  the  Court  could 
fix  a  time  that  will  be  convenient,  or  if  we  have  time 
tomorrow,  if  satisfactory. 

Tlie  Court:     We  \\\\\  trv  to  Avork  out  a  time. 
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Mr.  Mui'inan:  It  might  be  helpful  to  the  court 
if  we  filed  short  written  memorandums  on  the  mat- 
ter. Whatever  the  Court  wishes. 

The  Court:  It  doesn't  make  any  difference  to 
me.  Maybe  we  can  start  at  a  quarter  to  ten  to- 
morrow. 

Mr.  Eisner:     Very  well. 

(Thereupon,    this    cause    was    adjourned    to 
9:45  o'clock  a.m.)  [218] 

October   11,   1949—9:45   o'Clock   A.M.— Tuesday 

HENRY  R.  CANTLEN 

a  witness  called  on  behalf  of  the  j)laintiff,  being 
previously  sworn,  resmned  the  stand  and  testified 
further  as  follows: 

Cross-Examination 
By  Mr.  Eisner: 

Q.  Mr.  Cantlen,  you  had  a  discussion  pertaining 
to  Policy  No.  1457,  which  would  expire  Septem])er 
1st,  1946,  with  Mr.  Coughlin  some  time  in  July, 
1946? 

A.  Yes,  as  I  recall,  we  had  a  discussion.  It  in- 
dicated that  the  experience  was  unfavorable — a  pre- 
liminary discussion. 

Q.  Do  you  recall  Mr.  Davis  being  present  at  a 
conversation  in  Mr.  Coughlin 's  office,  whereat  you 
and  Mr.  Coughlin  were  present,  in  July  ov  August 
of  194().  in  wliicli  \\\v  matter  of  the  renewal  of 
Policy  1457  was  discussed? 
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A.  It  seems  to  me  that  Mr.  Davis  was  at  the 
meeting-  that  took  place  the  latter  part  of  August. 

Q.  Mr.  Cantlen,  do  you  recall  that  at  that  con- 
versation, the  latter  part  of  August,  that  Mr.  Cough- 
lin  told  you  that  he  would  not  be  willing  to  renew 
the  policy  at  any  higher  rate  of  premium  than  con- 
tained in  Policy  No.  1457.  A.     No,  I  do  not. 

Q.  Do  you  remember  that  Mr.  Coughlin  told  you 
at  that  conversation  that  if  there  was  any  increase 
in  premium  he  would  place  the  insurance  with  the 
Transport  Insurance  Exchange,  [219]  in  which  he 
was  interested?  A.     No,  he  did  not. 

Q.  Did  you  know  he  was  interested  in  the  Trans- 
port Insurance  Exchange? 

A.     Yes,  we  had  some  conversations  concerning  it. 

Q.  Do  you  recall  in  the  same  conversation  Mr. 
Coughlin  told  you  that  the  insurance  company  had 
in  June,  1946,  received  what  was  the  equivalent  of 
a  19  per  cent  increase  in  premimn  because  the  Cali- 
fornia Transport  Company  and  their  affiliates  had 
then  obtained  a  19  per  cent  increase  in  transporta- 
tion rates,  which  would  increase  their  gross  receipts 
])y  that  percentage? 

A.     Yes,  I  recall  something  to  that  effect. 

Q.     You  recall  that?  A.     Yes. 

Q.  Do  you  recall  Mr.  Coughlin  also  told  you  in 
tliat  conversation  that  a  further  increase  of  rates 
of  transportation  was  being  applied  for,  and  which, 
if  granted,  would  further  increase  the  insurance 
premium  paid  on  the  basis  of  the  rate  contained  in 
Policy  1457?  A.     He  may  have  said  that. 
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Q.  When  were  you  first  told  by  Mr.  Metallia  or 
Mr.  O'Malley  that  Fidelity  would  only  renew^  the 
insurance  on  a  retrospective  arrangement? 

A.  It  was  first  mentioned  in  our  meeting  the 
early  part  of  July. 

Q.  Well,  was  the  information  definitely  fur- 
nished you  in  tlie  [220]  early  part  of  July  that 
only  a  retrospective  arrangement  would  be  con- 
sidered, or  was  the  definite  information  given  you 
at  some  later  time  by  Fidelity? 

A.     At  a  later  date. 

Q.  When  was  the  definite  information  conveyed 
to  you  by  Fidelity  that  the  Fidelity  would  onlv  con- 
sider renewal  of  the  insurance  policy  on  a  retro- 
spective arrangement  ? 

A.  They  told  me  at  a  meeting  that  took  place 
about  the  middle  of  August — August,  August  15th, 
they  indicated  that  definitely — not  definitely,  but 
that  the  home  office  were  insisting  upon  the  renewal 
of  this  contract  on  a  retrospective  basis. 

Q.     Did  you  thereafter  see  Mr.  Coughlin  ? 

A.     Yes,  I  did. 

Q.  How  long  after  August  15th,  according  to 
your  best  recollection? 

A.     According  to  my  file,  it  was  about  August  27. 

Q.  At  that  meeting  at  wliicli  you  saw  Mr. 
Coughlin,  (lid  you  ex])i('ss  to  Mr.  Coughlin  the 
significance  ol'  a  i*etvospecti\('  arrangement,  what 
snch   ;ni  arrangement    would  entail   and  mean? 

A.     A'cs.  1  did.  sir. 
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Q.  Did  you  tell  him  at  that  meeting  that  Fidelity 
was  insisting  ujjon  renewal  of  the  insurance  upon 
a  retroactive  arrangement?  A.     Yes,  I  did. 

Q.  I  understood  you  to  say  he  expressed  himself 
as  not  being  [221]  pleased  with  the  idea  of  a  retro- 
spective arrangement?  A.     He  did. 

Mr.  Murman:     Was  there  an  answer  to  that? 

A.     Yes. 

Q.  (By  Mr.  Eisner) :  Thereafter  you  took  the 
matter  up  with  Mr.  Mettalia  and  Mr.  O'Malley 
again,  both  told  you  that  the  company  was  adamant 
and  that  the  home  office  would  only  consider  the 
business  on  the  basis  of  a  retroactive  plan,  is  that 
true  ?  A.     That  is  true. 

Q.  Approximately  when  was  it  that  Mr.  Mettalia 
or  Mr.  O'Malley  gave  you  that  information? 

A.  The  ultimatmn,  definite  ultunatum,  came  just 
l^rior  to  the  time  that  the  policies  were  issued,  so 
that  would  have  been  in  the  neighborhood  of  Sep- 
tember 22nd  or  23rd. 

Q.     1946?  A.     That  is  right. 

Q.  At  that  same  meeting  in  which  Mr.  Mettalia 
and  Mr.  O'Malley  told  you  that  the  company  was 
insistent  and  adamant,  did  you  tell  Mr.  Mettalia 
that  Mr.  Coughlin  was  opposed  to  the  retrospective 
plan  and  the  possible  penalty  involved,  but  that  you 
were  still  trying  to  work  it  out  and  get  together 
with  him? 

A.  Yes,  I  told  him  the  assured  was  not  in  favor 
of  the  plan. 

Q.     At  that  same  meeting — withdraw  the  ques- 
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tion.  At  what  meeting  was  it  that  Mr.  Mettalia  told 
you  that  the  Fidelity  [222]  would  give  you  a  binder 
pending  renewal  and  would  file  with  the  ICC  and 
Railroad  Commission  ? 

A.  To  my  recollection,  that  was  at  a  meeting  of 
August  15th. 

Q.  As  nearly  as  you  can  recall,  were  those  the 
words  of  Mr.  Mettalia  ? 

A.'  I  can't  recall  his  exact  words,  but  it  is  cus- 
tomary in  our  business  that  we  have  extension  of 
coverage  pending  a  renewal,  so  T  undoubtedly  re- 
quested he  issue  a  binder  pending  the  renewal  of 
the  policy  and  do  the  necessary  filings  with  the 
Commissions. 

Q.  Did  you,  in  fact,  receive  the  binder.  Defend- 
ants' Exhibit  B,  from  Mr.  Mettalia  or  Mr.  O'Malley 
approximately  on  August  27,  1946,  showing  you 
that  exhibit?  A.     I  received  this  binder,  yes. 

Q.  Did  you  receive  it  about  u])on  the  date  Au- 
gust 27th,  1946? 

A.  Undoubtedly  it  was,  l)ecause  the  binder  is 
dated  as  issued  as  of  z\ugust  27th. 

Q.  Now,  Mr.  Cantlen,  do  you  have  in  your  pos- 
session a  copy  of  a  letter  that  you  wrote  to  Mr. 
Coiighlin  on  August  27th,  1946,  purporting  to  en- 
close this  binder  I  Will  you  look  in  your  file,  please  ? 
You  were  given  notice  to  produce  that  letter,  a  copy. 

A.  Wasn't  that  introduced  in  e\idence  yester- 
da>-  ? 

i).     No.  A.     Yes,  sir. 

Q.     Will  your  ])vo(luce  it,  please  i*   This  is  a  co])v 
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of  a  letter  [223]  written  by  you  as  Vice  President 
of  Bayly,  Martin  &  Fay,  to  the  California  Motor 
Transport  Company,  on  August  27th,  1946? 

A.    Yes. 

Mr.  Murman:     May  I  see  it? 

Mr.  Eisner:     Yes. 

Q.  (By  Mr.  Eisner) :  I  understood  you  yester- 
day to  say  that  you  brought  the  binder  with  you 
personally  to  Mr.  Coughlin,  is  that  your  recollec- 
tion ?  A.     That  is  my  recollection. 

Q.  And  today,  is  it  your  recollection  that,  in- 
stead of  mailing  this  letter,  3^ou  brought  the  letter 
with  you  personally,  with  the  binder,  and  delivered 
it  to  Mr.  Coughlin?  A.     That  is  possible. 

Mr.  Eisner:  We  offer  this  letter  in  evidence  as 
Defendants'  exhibit  next  in  order. 

(The   document   was   marked   ''Defendants' 
Exhibit  I,"  in  evidence.) 

Mr.  Eisner:  I  will  read  this  letter,  if  the  Court 
please. 

(Reading  Defendants'  Exhibit  I.) 

Mr.  hi.  Clair:  Pardon  me,  but  attached  to  that 
hotter  as  it  came  from  the  file  is  a  copy  of  the 
binder.  That  is  already  in  evidence. 

Mr.  Eisner:     I  will  detach  the  binder,  then. 

Mr.  Murman:     No  objection  to  that. 

Mr.  St.  Clair:  Thank  you.  Put  that  back  in  the 
file,  Mr.  Witness,  in  its  proper  place.  [224] 

Q.  (By  Mr.  Eisner)  :  Now,  at  the  time  you  re- 
ceived this  binder  and  delivered  it  to  Mr.  Coucrhlir., 
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did  you  know  how  long  the  negotiations  for  renewal 

•would  take?  A.     No,  I  didn't. 

Q.  The  binder  recites  that  it  is  for  sixty  days. 
Did  you  observe  that?  A.     Yes. 

Q.  The  negotiations  for  the  renewal  of  the  policy 
took  a  great  deal  more  than  sixty  days,  did  they  not  ? 

A.     Yes. 

Q.  Did  you  say  anything  to  Mr.  Mettalia  or  Mr. 
O'Malley,  or  anyone  else  connected  with  the  Fidelity, 
])ertaining  to  an  extension  of  time  on  the  binder? 

A.    No. 

Q.     Why  not? 

A.  Because  the  binder  was  replaced  by  policies 
as  issued. 

Q.  Well,  Mr.  Cantlen,  you  didn't  say  anything 
to  them  about  the  extension  of  the  binder,  you  are 
quite  sure  of  that? 

A.     Just  what  do  you  mean,  Mr.  Eisner? 

Q.  I  mean,  the  binder  originally  states  it  was 
for  sixty  days.  A.     Right. 

Q.  You  notified  Mr.  Coughlin  tliat  this  binder 
would  be  his  comprehensive  policy  and  his  coverage 
])ending  renewal,  didn't  you?  A.     Yes.  [225] 

Q.  Your  negotiations  for  renewal,  you  say,  ex- 
tended over  the  sixty-day  period? 

A.  Well,  they  were  still — now,  the  negotiations 
closed  with  the  Fidelity  &  Casualty  as  of  September 
24th,  the  issuance  of  the  policy.  Now,  that  wouldn't 
necessarily  mean,  if  I  may  explain,  that  negotiations 
could  not  cnutinne.     AVo  could  still  eiulenvo]-  to  iin- 
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prove  the  situation  or  change  the  situation,  regard- 
less of  the  issuance  of  the  contract. 

Q.  Mr.  Cantlen,  it  wasn't  until  early  October 
that  you  received  the  policies  from  Fidelity,  is  that 
correct  % 

A.  It  was  some  time  just  shortly  after  Septem- 
ber 24th. 

Q.  At  the  same  time  you  received  the  retrospec- 
tive agreement?  A.     Yes. 

Q.     That  was  handed  to  you  at  the  same  time? 

A.    Yes. 

Q.  And  then  you  have  testified  that  you  took  up 
with  Mr.  Coughlin  the  question  of  whether  or  not 
he  would  be  agreeable  to  the  retrospective  agree- 
ment? A.     Yes,  sir. 

Q.  And  thereafter,  and  some  time  in  October, 
the  company  officials  told  you  that  the  company  was 
adamant  and  insisted  upon  the  retrospective  agree- 
ment ? 

Mr.  Murman:  Objected  to  on  the  ground  that 
that  is  not  the  evidence. 

Q.  (By  Mr.  Eisner):  What  is  the  fact,  Mr. 
Cantlen?  [226] 

A.  Well,  it  was  just  prior  to  September  24th, 
the  issuance  of  the  policies,  that  Mr.  Mettalia  de- 
livered his  ultimatum  to  me. 

Q.  Did  you  ever  tell  Mr.  Coughlin  that  the 
binder  would  terminate  or  was  terminating  at  the 
ex})iration  of  sixty  days? 

A.  I  don't  know  if  I  told  him  exactly  that  the 
joinder — the  binder  spoke  for  itself. 
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Q.  Well,  Mr.  Cantlen,  at  the  time  you  delivered 
this  binder  to  Mr.  Coughlin,  you  told  him  that  the 
Fidelity  still  insisted  upon  the  retrospective  plan, 
but  that  you  were  still  endeavoring  to  get  a  guaran- 
teed rate  and  for  negotiating  with  Fidelity  and  also 
other  companies,  isn't  that  true? 

A.     That  is  true,  sir. 

Q.  You  had  been  renewing  the  California  Motor 
Transport  Company's  public  liability  coverage  for 
several  years,  had  you  not?  A.     Yes,  sir. 

Q.  Had  you  ever  before  had  a  binder  issued  for 
the  California  Motor  Transport  Company? 

A.  I  would  have  to  refer  to  my  files,  Mr.  Eisner. 
I  don't  know. 

Q.  Well,  what  is  your  best  recollection  upon  that 
matter  ? 

A.  Well,  we  may  or  may  not,  depending  on  wlien 
the  renewal  policies  were  issued. 

Q.  According  to  your  best  recollection,  is  it  a 
fact  that  in  all  prior  instances  the  renewal  policies 
were  issued  and  delivered  to  the  insurance  ])rior  to 
the  expiration  date  of  the  [227]  old  ])olicy? 

A.     That  may  be 

Mr.  Murman :     Objected  to  as  argumentative. 

The  Court:    Overruled. 

A.  That  may  b(>  true,  because  we  were  al)le — 
well,  that  may  b(>  true. 

Mr.  St.  Clair:    Well,  the  witness  can  explain. 

A.     I  would  like  to  qualify  it,  if  I  may. 

Q.  (By  Mr.  Eisner):  If  you  want  to  qualify 
the  answer,  you  may. 
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A.  That  is  possibly  true,  because  since  1941  this 
was  the  first  renewal  in  which  rate  increase  was 
involved. 

Q.  Notices  had  to  be  given  to  the  ICC  and  the 
Railroad  Commission  to  satisfy  these  bureaus  that 
there  was  insurance  coverage  for  the  transportation 
company,  is  that  true?  A.     Yes,  sir. 

Q.  Which,  in  giving  this  notice,  the  coverage 
was  indicated  by  policy  numbers,  although  no  poli- 
cies had  been  issued  or  agreed  upon  at  the  time 
those  numbers  were  given,  is  that  true'? 

Air.  Murman:  Objected  to  as  complex.  "Issued 
or  agreed  upon."  That  is  a  complex  question. 

Mr.  St.  Clair:  I  object  to  it  on  the  ground  it 
isn't  within  the  cross-examination.  It  wasn't  within 
the  direct  examination. 

The  Court:    You  will  have  to  modify  it. 

Mr.  St.  Clair:    All  right.  [228] 

Q.  (By  Mr.  Eisner):  On  August  27th,  1946, 
when  you  wrote  this  letter  to  California  Motor 
Transport  Company 

Mr.  Murman:  Is  that  Exhibit  I,  Mr.  Eisner,  just 
so  the  record  is  clear? 

Mr.  Eisner:    Yes,  Exhibit  I. 

Q.     had  any  policies  been  issued  at  that  time  ? 

A.     No,  sir. 

Q.  You  are  familiar  with  the  notice  and  the 
fact  the  notice  had  been  given  to  the  ICC  and  the 
Railroad  Commission  prior  to  the  time  of  the  date 
of  your  letter  of  August  27th,  1946,  is  that  correct? 

A.     That  is  possible. 
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Q.  Now,  these  iminl)ers  that  were  given  were 
simply  arbitrary  or  selected  numbers  to  indicate 
that  the  transportation  company  was  covered  by 
insurance  *? 

Mr.  Murman:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Mr.  St.  Clair:  I  object  to  it  as  being  outside 
the  cross-examination  of  this  witness. 

The  Court:  Sustain  the  objection  on  both 
grounds. 

Q.  (By  Mr,  Eisner) :  Were  these  numbers 
simply  for  the  purpose  of  indicating  to  the  Com- 
missions that  insurance  coverage  existed  for  the 
transportation  company  ? 

Mr.  Murman:     Same  objection. 

Mr.  St.  Clair:    Same  objection.  [229] 

The  Court:  I  think  so,  Mr.  Eisner,  for  this 
reason:  He  said  that  he  doesn't  remember  he  had 
copies  of  those,  in  the  first  place;  and  he  didn't 
draw  them,  in  the  second  place;  so  it  would  be  a 
conclusion,   in  the  third  place. 

Mr.  Eisner:  Well,  1  think  it  is  sufficiently  in 
evidence,  anyway. 

Q.  Now,  Mr.  Cantlen,  binders  are  issued  for  the 
puri)ose  of  temporarily  covering  insured  for  new 
]'isks,  as  well  as  foi"  old  I'isks,  jx'iuling  renewals? 

A.     Correct,  sir. 

Q.  Is  a  risk  such  as  that  of  the  California  Motor 
'I'ransjMU't  Company  a  matter  of  negotiated  premium 
rate  based  on  loss  experience?  A.     Yes,  sir. 

(j).      It  isn't  a  risk  covered  l)y  what  is  rcfei'i-ed  to 
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as  the  *' Manual  of  Rates,"  is  it?  A.     No,  sir. 

Q.  Then,  the  statement  in  this  binder,  Defend- 
ants' Exhibit  B,  at  the  bottom  of  this  printed  form, 
"If  the  company  accepts  the  risk,  the  policy  issued 
shall  supersede  this  binder,  and  the  policy  term 
shall  begin  on  the  binder  date.  If  the  risk  is  not 
accepted,  this  binder  may  run  to  expiration,  or  the 
company  may  cancel  by  mailing  notice  to  the  in- 
sured and  to  the  broker  or  agent  upon  whose  ap- 
plication it  was  issued.  A  premium  charge  at  the 
rates  and  in  compliance  with  the  rules  of  the  manual 
of  [230]  rates  in  use  by  the  company  when  this 
binder  becomes  effective  will  be  made  for  the  time 
this  binder  is  in  effect  if  no  policy  of  insurance 
in  place  hereof  is  issued  and  accepted  by  the  in- 
sured," this  reference  to  the  manual  of  rates  in 
this  binder  has  no  bearing  on  the  j^olicy  such  as 
was  issued,  No.  1457,  to  the  California  Motor  Trans- 
port Company?  A.     Absolutely  none. 

The  Court:  Mr.  Eisner,  will  you  excuse  me? 
I  have  a  call  from  one  of  the  judges.  I  would  like 
to  answ^er  the  phone. 

(Thereupon,  a  short  recess  was  taken.) 

Q.  (By  Mr.  Eisner) :  Mr.  Cantlen,  you  have 
testified — you  have  already  stated  you  received  the 
l^olicies  and  the  retrospective  agreement  together 
the  last  of  September,  1946? 

A.     That  is  my  recollection. 

Q.  And  you  brought  the  retrospective  agreement 
out  to  Mr.  Coughlin?  A.     That  is  right,  sir. 

Q.     And  you  kept  the  policies? 
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A.     That  is  right,  sir. 

Q.     In  your  office,  is  that  correct  % 

A.     That  is  right. 

Q.     And  you  did  not  show  them  to  Mr.  Coughlin? 

A.     Not  at  that  time. 

Q.  Did  you  at  any  time  show  them  to  Mr. 
Coughlin  prior  to  October,  1947?  [231] 

A.     No. 

Q.  Are  you  sure  that  you  even  told  Mr.  Coughlin 
that  any  policies  had  been  received  1)y  you  from 
Fidelity?  A.     Yes,  I  am  quite  sure. 

Q.     When  did  you  tell  him  that  ? 

A.  At  the  time  of  delivering  the  retrospective 
agreement. 

Q.  Do  you  have  any  definite  recollection  of  hav- 
ing told  Mr.  Coughlin  at  that  time  that  policies  had 
been  received  by  you  from  Fidelity  at  the  same  time 
as  they  delivered  to  you  the  retrospective  agree- 
ment ?  A.     I  feel  certain  I  did. 

Q.     Do  you  have  any  definite  recollection  of  it? 

Mr.  Murman:  It  has  been  asked  and  answered, 
Mr.  Eisner. 

Mr.  Eisner:  He  says,  "I  feel  certain  of  it."  1 
think  that  is  a  conclusion. 

Q.  Do  you  have  any  recollection  of  having  made 
any  such  statement? 

xV.     Yes,  I  think  I  did,  Mr.  Eisner. 

Q.  Did  Mr.  (^oughlin  tell  you  he  would  accept  or 
a])])rove  the  policy  of  the  combined  rate  of  $2.20, 
as  ('om])ared  with  the  rate  of  1.221),  which  he  had 
bcoi  ])aying?  A.     N(\  lie  did  not. 
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Q.  Did  you  ever  tell  Mr.  Mattalia  or  Mr.  O'Mal- 
ley  that  California  Transport  Company  would  ac- 
cept policies  with  a  2.20  rate?  [232] 

A.     No,  I  did  not. 

Q.  Why  did  Bayly,  Martin  &  Fay  not  deliver 
Policies  20950  and  20968  to  California  Motors  prior 
to  October  22nd,  1947? 

A.  The  reason  the  policies  were  not  delivered, 
Mr.  Eisner,  was  because  the  policies  were  issued  in 
conjunction  with  the  retrospective  agreement,  and 
the  retrospective  agreement  was  never  signed,  so, 
therefore,  in  our  opinion,  the  transaction  wasn't 
completed. 

Mr.  Murman:  I  move  to  strike  out  the  latter 
part  of  that  answer  as  a  conclusion  of  the  witness, 
infringing  upon  the  province  of  the  Court.  That 
is  the  real  legal  point  here,  Your  Honor. 

The  Court:  I  think  I  will  let  the  answer  stand. 
He  is  just  giving  his  reasons  why  he  didn't  deliver 
the  i^olicies. 

Mr.  Murman :    Yes,  Your  Honor. 

Q.  (By  Mr.  Eisner)  :  It  is  your  practice,  and 
the  practice  of  Bayly,  Martin  &  Fay,  to  deliver 
jjolicies  to  the  insured  as  soon  as  tlie.y  are  issued  and 
checked,  is  that  true? 

A.     Yes,  within  a  reasonable  time. 

Q.  You  are  also  familiar  with  the  fact  that  Sec- 
rioii  383.5.  California  Insurance  Code,  makes  it  the 
duty  of  the  agent  or  broker  to  deliver  the  original 
o]'  a  copy  of  any  policy  witli  the  assured  when 
issued  ? 
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A.     No,  I  am  not  familiar  with  that  section. 

Q.  On  October  22ncl,  1947,  you  broiii^ht  out  to 
Mr.  Coughlin  [233]  Plaintiff's  Exhibit  17,  a  letter 
from  Bayly,  Martin  &  Fay,  dated  Aui^ust  7,  1947? 

A.     No,  sir;  Mr.  Coughlin  wasn't  there. 

Q.     To  whom  did  you  deliver  it? 

A.     Mr.  Davis. 

Q.  And  this  letter  was  written  l)y  you  August 
7,  1947,  is  that  right?  A.     That  is  right. 

Q.  And  held  in  your  possession  from  August  7, 
1947,  until  October  27th,  1947? 

A.     That  is  correct. 

Q.     Without  being  mailed  or  sent? 

A.     That  is  correct. 

Q.  On  October  27th,  1947,  }'ou  took  it  with  you 
to  Mr.  Davis?  A.     That  is  right. 

Q.  Went  over  to  the  California  Motor  Trans- 
])ort  Company  and  delivered  to  him  this  letter. 
Plaintiff's  Exhibit  17,  together  with  the  policies? 

A.     That  is  right. 

Q.     No.  20950  and  20968,  the  policies? 

A.     That  is  correct. 

Q.  From  Fidelity  &  Casualty  Company,  for  the 
additional  })remium?  A.     That  is  right. 

Q.  Now,  then,  you  had  received  from  Fidelity  & 
Deposit  Company,  on  April  19,  or  thereabouts,  1947, 
the  statements  which  are  [234]  annexed  as  a  i)art  of 
Plaintiff's  Exhibit  13? 

Mr.  St.  Clair:  I  object  to  that  on  the  gromid  it 
is  something  nol  in  evidence,  ^riie  evidence  shows 
this  was  sent — a  hill  was  sent  in  Jnh',  as  he  said. 
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Mr.  Murman:  He  said  that  was  a  different  bill. 
This  is  not  the  auditor's  statement  which  Mr.  Chall- 
biirg;  testified  was  sent  out  on  that  date.  This  is  not 
the  cashier's  bill. 

Mr.  St.  Clair:    Oh. 

A.     What  was  the  question? 

The  Court :     Read  the  question. 

(The  question  was  read  by  the  reporter.) 

Q.  (By  Mr.  Eisner) :  And  the  statements  show 
that  a  charge  was  being  made  under  that  date  to 
California  Motor  Transportation  Company  for  this 
additional  premium,  based  on  the  2.20  rate? 

A.     That  is  right. 

Q.  Then  did  you  communicate  with  California 
Motor  Transport  Company,  when  you  received  these 
statements,  and  tell  them  you  had  received  a  bill 
or  statement  or  notification  from  Fidelity  &  Casu- 
alty Company  that  they  were  demanding  the  pre- 
mium at  the  rate  of  2.20?  A.     I  did  not. 

Q.  By  the  way,  was  this  the  first  time  that  you 
heard  from  Fidelity  &  Casualty  Company  that  it 
was  claiming,  or  intended  to  claim,  a  premium  on 
tliis  insurance  that  existed  l^etween  September  1st, 
19J:(),  and  January  21st,  1947,  at  the  rate  of  2.20? 

A.     Yes. 

Q.     That  was  the  first  notification  you  had? 

A.    Yes. 

Q.  Had  you,  prior  to  that  time,  received  any 
notification  from  the  Fidelity  &  Casualty  Com])any 
that  they  were  asking  any  i)remium,  in  addition  to 
that  which  you  had  remitted  to  them,  on  l)ehalf  of 
the  insured?  A.     That  is  right. 
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Q.  When  you  say  "That  is  right,"  you  had  not 
received — I  luiderstand  your  answer  to  mean  you 
hadn't  received  any  such  notice  from  the  Fidelity 
&  Casualty  Company. 

A.     I  did  not  receive  any  notification. 

Q.  After  you  received  this  statement  of  April 
19th,  1947,  did  you  take  the  matter  up  with  Fidelity 
&  Casualty  Company?  A.     I  did. 

Q.     With  whom  did  you  take  it  up? 

A.     I  took  it  up  with,  first,  with  Mr.  Mettalia. 

Q.  Did  you  tell  him  that,  in  your  opinion,  the 
company  wasn't  justified  in  claimin"*  additional  pre- 
miums ? 

A.  I  told  him  that  I  did  not  believe  that  they 
were  entitled  to  the  2.20  rate  on  the  earned  premium 
developed,  or,  in  the  gross  receipts  reported. 

Q.  What  was  your  full  conversation  with  him 
pertaining  to  that? 

A.  I  contended  that  the  rate  was  excessive;  in 
other  words,  they  were  charging-  this  earned  ])re- 
mium  on  a  guaranteed  basis,  [236]  and  that  I  would 
not — the  assured  never  agreed  to  pa}^  2.20  on  a 
guaranteed  basis,  and  I  felt  that  the  rate  was  exces- 
sive on  the  guaranteed  basis.  Mr.  Mettalia  con- 
tended that  the  company  would  not  have  issued  the 
policies  at  a  lower  rate  on  a  guaranteed  basis,  and 
that  if  the  insurance  company  issued  the  ])olicies 
on  a  guaranteed  basis  they  would  have  insist(^d  upon 
a  rate  of  2.20. 

Q.  Did  you  thereafter  take  the  matter  u])  with 
nnvone  of  the  com])any,  other  tliau  Mr.  Mettalia? 
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A.     Yes. 

Q.     With  whom  ? 

A.  It  was  a  man  that  was — I  think  the  title  was 
Resident  Manager  or  Resident  Vice  President,  Mr. 
Floyd  Anderson,  who  was  in  charge  of  the  company 
on  the  Pacific  Coast,  and  we  had  conferences  with 
him  on  the  subject. 

Q.  Did  you  tell  him  that  same  thing  you  had 
told  Mr.  Mettalia?  A.     Yes. 

Q.     Did  you  tell  him  anything  in  addition  to  that "? 

A.  Well,  I  made  the  same  contention  as  I  made 
to  Mr.  Mettalia,  and  I  did  not  agree  or  ever  felt 
that  they  were  entitled  to  charge  on  a  guaranteed 
basis  rate,  the  rate  that  was  proposed  on  a  retrospec- 
tive basis. 

Q.  Now,  when  you  went  out  to  see  Mr.  Coughlin 
on  October  22nd,  1947,  and  bore  with  you,  as  you 
have  stated,  the  policies  and  the  bill,  did  you  also 
bring  with  you  a  draft  of  a  letter  which  [237]  you 
told  Mr.  Davis  to  copy  and  write  to  Bayly,  Martin 
&Fay? 

A.  I  don't  know  if  I  brought  a  draft.  As  I 
recall,  I  assisted  him  in  dictating  such  a  letter. 

Q.  You  don't  remember  that  you  had  already 
written,  already  had  it  typewritten? 

A.  I  may  have.  No,  it  seems  to  me  like  Bill 
dictated  the  letter  into  the  Dictograph  and  I  as- 
sisted him  in  dictating  it. 

Q.  Is  it  not  a  fact  that  he  dictated  the  letter  into 
the  Dictograph  from  the  typewritten  copy  of  the 
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lotter  which  you  presented  to  liini  at  that  time  and 

which  yon  had  brought  with  you? 

A.  That  could  he  possible,  but  I  don't  recall  it 
that  way. 

Q.  Now,  T  show  you  this  letter,  Plaintiff's  Ex- 
hibit 18,  Mr.  Cantlen,  and  T  ask  you  if  that  is  the 
letter  which  Mr.  Davis  dictated  into  the  machine, 
in  your  presence?  A.     That  is  correct,  sir. 

The  Court:  Is  that  Exhibit  18,  Mr.  Eisner? 

Mr.  Eisner:    Exhibit  18,  Your  Honor,  yes. 

Q.  I  call  your  attention  to  this  paragraph :  ''Dur- 
ing the  aforementioned  period,  namely,  from  Sep- 
tember 1,  1946,  to  Jaimary  21,  1947,  we  attempted 
through  you  to  negotiate  a  I'enewai  arrangement 
with  the  Fidelity  &  Casualty  Company,  but  in  view 
of  the  arrangements  which  were  offered  to  us  we 
found  it  inadvisable  to  continue  with  this  company." 

Did  you,  yourself,  draft  that  paragraph?  [238] 

A.     I  may  have,  yes. 

Q.     Is  that  statement  true  ? 

Mr.  Murman :  Well,  I  think  the  letter  speaks  for 
itself.  Your  Honor.  It  is  an  attempt  to  vary  the 
terms  of  a  written  document. 

Tlie  Court:  Oh,  1  don't  think  so.  I  think  I  will 
allow  it. 

Mr.  St.  Clair:  Moi'e  ])roi)eil>-,  it  is  improper 
cross-examination,  it  wkA  having  been  gone  into  on 
this  subject. 

Ml-.   Murmnii:     I    introduced  tliat. 
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Mr.  Eisner:  The  letter  was  introduced  on  direct 
examination. 

Mr.  St.  Clair:     Not  by  this  witness,  though. 

Mr.  Murman:    Yes,  that  is  correct. 

The  Court:  The  question  is  whether  or  not  that 
statement  that  was  just  read  to  you  from  that  letter 
was  true.  A.    Yes. 

Q.  (By  Mr.  Eisner) :  I  call  your  attention  to 
this  statement:  "At  no  time  did  we  agree  to  a  rate 
of  $2.20  as  against  our  former  rate  of  $1,223." 

Did  you  draft  that  statement  *? 

A.     That  is  true. 

Q.     Is  that  statement  true  f  A.     Yes. 

Q.  "It  is  therefore  necessary  for  us  to  decline 
payment  of  your  invoices  submitted  in  view  of  the 
aforementioned  reason."  [239] 

Did  you  draft  that  statement?  A.     Yes. 

Q.  Now,  Mr.  Cantlen,  did  you  make  any  effort 
to  collect  from  California  Motor  Transport  Com- 
pany the  deposit  premiums  called  for  by  Policy  No. 
20950  and  20968? 

Mr.  Murman:  I  object  to  that,  not  within  the 
scope  of  the  direct  examination.  There  w^as  no 
testimony  on  direct  concerning  deposit  premium, 
and  our  position  is,  so  far  as  this  case  is  concerned, 
it  is  not  within  the  issues  and  it  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:  Sustained  on  the  ground  that  it  was 
not  in  the  direct  examination  of  this  witness. 

Mr.  Eisner:  I  don't  know  whether  that  is  true, 
])ut  it  does  seem  to  me  counsel — of  course,  if  you 
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are  insisting — we  liave  a  third  party  complaint  as 
against  Bayly,  Martin  &  Fay,  and  if  you  want  to 
segregate  it  and  lengthen  this  case  by  recalling  the 
witness  upon  it,  it  will  be  necessary  to  do  so. 

Mr.  Murman:  I  stand  on  my  objection  because 
I  don't  think  it  is  part  of  my  case. 

Mr.  St.  Clair:  If  Mr.  Eisner  is  prepared  to  be 
bound  by  the  answers,  I  have  no  objection,  if  he 
wants  to  ask  him  the  question,  whether  or  not  it 
is  improper  cross-examination.  If  he  wants  to  call 
this  witness  as  his  own 

The  Court:  That  is  true,  it  is  improper  cross- 
examination. 

Mr.  St.  Clair:  If  he  wants  to  be  bound  by  it,  I 
have  no  [240]  objection  to  it. 

The  Court:  He  wouldn't  be  bound  by  it,  not 
under  Rule  43. 

Mr.  Eisner:    That  is  true. 

The  Court:  Which  is  a  replica  of  Section  2055, 
CCR 

Mr.  Eisner:     Yes. 

Q.  AVoll,  I  will  ask  you  this:  I  don't  think  it  is 
ol)jectionable.  Did  Bayly,  Martin  &  Fay  receive 
any  l)ills  from  Fidelity  S:  (^asualty  Com])any  foi-  the 
deposit  ])remium? 

Mr.  Murman:    Same  objecticm. 

The  Court:  I  think,  to  be  consistent,  1  will  have 
to  make  the  same  ruling. 

Mr.  Eisner:     All  right. 

Q.  Now,  Mr.  Cantlen,  Bayly.  Martin  &  Fay  re- 
ceived   reports    and    remittances    from    California 
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Motor   Transport   Company   after   September   1st, 

194()?  A.     Correct. 

Q.     I  am  going  to  show  you 

i\Ir.  Eisner:  Do  you  want  to  see  this  (showing 
documents  to  counsel)  ^. 

Q.  Mr.  Cantlen,  I  show  you  a  check  dated  No- 
vember 7,  1946,  which  shows  as  having  been  cashed 
and  made  payable  to  Spengier  &  Johnstone,  Inc., 
and  ask  you  if  you  recognize  that  check  as  one  of 
the  checks  from  California  Motor  Transport  Com- 
pany covering  the  September  receipts'? 

A.     Yes,  it  is,  Mr.  Eisner.  [241] 

Q.  This  check,  which  shows  as  having  been 
cashed,  had  attached  to  it  a  voucher  i)ortion,  is  that 
correct  ?  A.     Yes. 

Q.  Those  voucher  portions  you  have  in  your  pos- 
session and  referred  to   yesterday?  A.     Yes. 

Q.  For  the  purpose  of  convenience,  I  will  ask 
you  to  look  at  the  carbon  copy  annexed  to  the — 
attached  to  the  check,  which  has  been  cashed,  and 
ask  you  if  you  recognize  it  as  the  carbon  copy  on 
the  entire  check,  including  the  voucher  portion,  that 
was  remitted  to  you  by  California  Motor  Transport 
Compan}'  ?  A.     Yes. 

Q.  Then,  for  the  month  of  Sejjtember,  California 
Motor  Transport  Company  and  its  affiliates  sent  \-oi; 
fou]'  separate  checks,  is  that  true,  which  I  now 
show  you?  x\.     That  would  be  right. 

Q.  And  these  were  received  by  }'ou  on  or  about 
November  8th,  1946? 

A.     Undoubtedly,  it  wa^  November  8th,  ])ecause 
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the  stamp — tliis  is  our  stamp — shows  the  8th  here. 
The  November — but  that  is  undoubtedly  right.  Well, 
this  one  came  on  the  13th,  you  see. 

Q.  Mr.  Cantlen,  these  checks  were  combined  re- 
mittances covering  cargo  insurance,  as  well  as  the 
''PF"and''PD"? 

A.  "PL"  and  "PD,"  that  is  right,  on  the  auto- 
mobiles. 

Q.  The  check  shows  on  the  voucher  portion  and 
the  check  shows  [242]  upon  the  face  that  the  "PL" 
and  "PD"  insurance  premium  is  calculated  in  each 
instance  as  1.223,  is  that  correct? 

A.     That  is  correct. 

Mr.  Eisner :    We  offer  these  checks  in  evidence  as 
one  exliibit.    l^hese  cover  the  month  of  September. 
(Documents  Were  Marked  "Defendants'  Ex- 
hibit J,"  in  Evidence.) 

Q.  (By  Mr.  Eisner):  Mr.  Cantlen,  for  the 
month  of  October,  1946,  I  show  you  checks  from 
California  Motor  Transport  Company,  dated  De- 
cember 10,  1946. 

Mr.  St.  Clair:  I  will  stipulate  to  the  checks,  Mr. 
Eisner,  if  it  will  simplify  it,  for  the  purpose  of  the 
record. 

A.    Yes. 

Mr.  Murman:  I  have  no  question  but  what  the 
defendants  sent  those  checks  to  Bayly,  Martin  & 
Fay,  and  1  think  they  should  be  mai-ked  separately 
as  exhibits. 

Mr.  St.  Clair:  If  Mr.  Eisner  will  tell  us  those 
ai'c  th(Mr  clK'cks,  that  will  be  satisfnctorx-  with  me. 
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Mr.  Eisner:  These  are  the  checks  and  carbon 
copies  of  vouchers  for  the  entire  checks. 

The  Court:    Those  show  the  rate  as  1.223? 

Mr.  Eisner:    Yes,  throughout. 

Mr.  Murman:  Those,  of  course,  only  went  be- 
tween the  defendants'  and  Mr.  Cantlen 's  office.  They 
did  not  come  to  the  plaintiff.  You  are  not  con- 
tending that? 

Mr.  Eisner:  They  went  to  the  office  of  Bayly, 
Martin  &  Fay,  [243]  but  whether  they  went  to  the 
Fidelity  &  Casualty  Company  through  the  agency 
of  Bayly,  Martin  &  Fay  is  another  question.  In 
other  words,  whether  or  not  Bayly,  Martin  &  Fay 
was  the  agent  of  Fidelity  &  Casualty  Company  for 
the  purpose  of  receiving  cash  and  collecting  the 
I)remium  is  another  question,  but  physically 

Mr.  Murman:  That  is  the  reason  I  want  to  clear 
up  the  point.  I  am  only  stipulating  that  those  are 
the  checks  that  the  defendants  in  this  case  sent  to 
Bayly,  Martin  &  Fay  covering  the  volimtary  audits 
or  monthly  reports  for  the  months  they  show. 

The  Court:  That  is  the  only  purj^ose  of  this 
evidence,  so  far? 

Mr.  Murman:     Yes,  Your  Honor. 

(Documents  Were  Marked  "Defendants'  Ex- 
hibit K,"  in  Evidence.) 

Mr.  Eisner:  We  offer  in  evidence,  as  Defend- 
ants' exhibit  next  in  order,  check  dated  January 
16,  1947,  covering  the  month  of  November,  1946. 
and  each  one  of  these  checks  and  voucher  check 
likewise  show  upon  its  face  that  the  rate  is  1,223. 
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(A  Document  Was  Marked  ''Defendants'  Ex- 
hibit L,"  in  Evidence.) 

Mr,  Eisner:  And  we  offer  in  evidence,  as  De- 
fendants' exhibit  next  in  order,  checks  dated 
February  20,  1947,  covering  the  month  of  December, 
1946,  and  each  one  of  these  checks,  likewise,  showing 
upon  the  face  the  rate  of  1.223. 

(Document  Was  Marked  "Defendants'  Ex- 
hibit M,"  in  Evidence.)  [244] 

Mr.  Eisner :  We  offer  in  evidence,  as  Defendants' 
exhibit  next  in  order,  checks  dated  March  25,  1947, 
covering  the  period  from  January  1st,  1947,  to 
January  21st — to  January  19,  1947,  inclusive,  and 
showing  upon  their  face  the  same  rate. 

(Documents  Were  Marked  "Defendants'  Ex- 
hibit N,"  in  Evidence.) 

Q.  (By  Mr.  Eisner)  :  Now,  Mr.  Cantlen,  when 
you  received  these  voucher  checks  or  remittances, 
did  you — you  accepted  them  from  California  Motor 
Transport  Company  without  any  ])rotest  or  objec- 
tion, that  is  true,  is  it  not  f  A.     Yes. 

Q.  Is  it  a  fact  that  Fidelity  &  De})osit  Company 
looked  to  Hayly,  Martin  &  Fay  to  collect  the  pre- 
mium from  the  insured  and  remit  to  Fidelity  & 
Casualty  Comi)any  ? 

Mr.  Murman:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Mr.  Eisner:  It'  he  knows  whether  or  not  the 
Fidelity  &  Casualty  Company  looked  to  Hayly, 
Martin  t\:  Fa  v. 
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Mr.  Miirman:  I  don't  see  how  he  can  testify  to 
that.  He  can  testify  what  arrangement  might  have 
heen  between  them. 

^Ir.  Eisner:     AVithdraw  it,  then. 

Q.  Was  it  the  arrangement  between  Bayly, 
Martin  &  Fay  and  Fidelity  &  Casualty  Company 
that  Bayly,  Martin  &  Fay  should  collect  the  pre- 
mium from  the  California  Motor  Transport  Com- 
pany and  remit  it  to  the  Fidelity  &  Casualty 
Company?  A.     That  is  correct.  [245] 

Q.  That  arrangement  pertained  not  only  to  the 
premium  of  California  Motor  Transjiort  Company 
but  to  all  other  premiums  and  insurance  that  were 
placed  through  the  office  of  Bayly,  Martin  &  Fay 
and  written  by  the  Fidelity  &  Casualty  Company"? 

A.     That  is  true. 

The  Court:  Let  me  clear  this  up.  In  other 
words,  you,  as  broker,  not  only  placed  this  insurance 
but  placed  other  insurance  for  them  for  the  other 
companies  % 

A.     That  is  correct. 

The  Court:  You  collected  the  money  from  them 
that  was  due  each  of  these  companies  and  re- 
mitted it? 

A.  Yes.  In  these  vouchers,  there  was  another 
company  involved  other  than  the  Fidelity  &  Cas- 
ualty Insurance  Company. 

Mr.  St.  Clair:  A^ou  mean  other  than  the  Cali- 
fornia Motor  Transport  Company? 

A.     No,  another  than  Fidelity  &  Casualty. 

Mr.  St.  Clair :  In  other  words,  on  these  vouchers, 
you  collected  money  from  California  Motor  Trans- 
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port  Company  that  was  due  not  only  on  account  of 
the  premium  of  Fidelity  &  Casualty  Company,  but 
another  company  as  well? 

A.     That  is  correct. 

Mr.  Eisner:  The  company  that  had  written  the 
cargo  insurance'? 

A.     That  is  correct. 

The  Court:  Did  you  place  any  other  insurance 
other  than  [246]  these  for  tlic  defendants? 

A.    Yes. 

The  Court:    Placed  other  lines,  too? 

A.    Yes. 

The  Court :  Then  collected  the  money  from  them 
and  remitted  it  to  the  particular  insurance  com- 
pany involved? 

A.     With  all  of  our  business. 

Q.  (By  Mr.  Eisner) :  Then,  as  I  understand  it, 
it  was  your  practice  to  wait  sixty  to  ninety  days 
before  turning  the  money  over  to  the  insurance  com- 
pany ? 

A.  Not  necessarily,  ^Ir.  Eisner.  Our  practice  is 
that  as  of  a  certain  day  of  the  month  we  remit, 
ordinarily,  to  the  insurance  companies  funds  of 
tliose  insui'aiue  ('()m])anies  collected  duriui^  that 
])articular  month. 

Q.  Now,  you  collected  from  the  California  Motor 
Traiispoi't  ('onii)aiiy  the  Septcniher  premium,  my 
recollection  is,  in  the  month  of  Noveinl>cr,  Novem- 
hci-Ttli,  11146?  A.     Yes. 

(^).      Wlicii  (lid  you   vv\\\\\  to  \\\v    Fidelity  &:  Ci\^- 
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iialty  Company  the  premium  that  you  had  so  col- 
lected? A,     For  the  month  of  September? 

Q.     Yes. 

A.  We  remitted  September  and  October — we  for- 
warded the  reports  for  September  and  October, 
our  computation  here,  according  to  this  record,  on 
January  27.  [247] 

Q.     1947? 

A.  1947.  Any  time  we  remitted  the  money  can 
be  determined  from  its  remittance  sheets. 

Mr.  St.  Clair:  The  checks  are  marked  for  iden- 
tification, Mr.  Eisner,  but  are  not  actually  in  evi- 
dence yet,  the  checks  from  Bayly,  Martin  &  Fay 
to  the  insurance  company.  I  believe,  however,  it 
is  about  that  same  date.  The  checks  are  dated  Janu- 
ary 28th,  I  believe. 

The  Court:    I  think  they  run  from  D  to  G. 

Mr.  Murman:  That  is  correct. 

Q.  (By  Mr.  Eisner)  :  Counsel  drew  my  atten- 
tion to  checks  which  run  from  "D"  to  "G,"  De- 
fendants' Exhibits.  It  is  a  fact,  then,  Mr.  Cantlen, 
the  money  you  collected  on  November  7,  1946,  was 
remitted  on  January  28,  1947? 

A.  No.  Yes,  the  remittance  is  made,  according 
to  that,  November,  1946,  and  was  remitted  to  the 
company  on  January  28,  1947. 

Q.  Yes.  When  you  received  these  voucher 
checks,  Mr.  Cantlen,  as  you  have  stated,  they  cov- 
ered a  combined  premium,  that  is,  premium  not  only 
on  the  public  licibility  Imt  also  on  cargo  insurance  i 

A.     That  is  right. 
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Q.  So  it  was  necessary  for  you  to  process — I 
believe  you  used  the  word A.     Yes.  [248] 

Q.    these  reports,  is  that  true  ? 

A.     That  is  true. 

Q.  Then  you  took  these  voucher  checks  with  the 
information  contained  thereon,  and  from  those 
voucher  checks  you  made  up  Plaintiff's  Exhibit  10*? 

A.  When  I  say  I  did,  1  mean  my  office  did.  1 
did  not  do  it  personally. 

Q.     Well,  was  it  done  under  your  supervision? 

A.     It  would  be  done  mider  my  supervision,  yes. 

Q.  When,  according  to  your  best  recollection, 
was  Plaintiff's  Exhibit  10  prepared  in  your  office? 

Mr.  Murman:  That  exhibit  has  live  different 
documents  attached  to  it  covering  dilferent  dates. 

A.  Let's  see;  that  is — now,  September  and  Oc- 
tober, 1946,  were  prepared,  would  have  been  pre- 
pared, just  prior  to  January  27th,  in  our  office 

Q.     (By  Mr.  Eisner) :    Yes. 

A.  and  forwarded  on  to  the  insurance  com- 
pany.    Does  that  answer  the  question? 

Q.     Then 

A.  Now,  November,  according  to  this  file,  was 
l)r('pared  just  })rior  to  Jnmiary  30,  1947. 

Q.     Yes. 

A.  I)ec(^mbe]'  was  prepared  just  prior  to 
February  24th. 

q.     1947?  [249]  A.     Yes. 

Q.  Now.  tlien.  Ml".  Cniitleii,  upon  tbese  voucher 
cliccks    that     von     lind     recciNcd     I'l-om     Cnliroriiia 
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Motor    Transport    Company,    the    rate    for   public 

liability  was  shown  as  1.223,  is  that  correct? 

A.     That  is  correct. 

Q.  And  in  your  processing  of  those  reports  re- 
ceived from  California  Motor  Transport  Company, 
I  understand  you  broke  down  that  1.223  into  two 
parts,  .997  and  .226,  the  .997  covering  primary  public 
liability  and  the  .226  property  damage,  is  that  cor- 
rect? 

A.  Well,  the  only  misstatement  you  make  is  that 
the  .997  is  for  the  combined.  There  was  no  primary 
or  excess  in  existence  under  this  rating. 

Q.  In  other  words,  the  .997  was  the  entire  public 
liability  rate? 

A.     The  liability  portion,  yes. 

Q.     And  the  .226  was  the  entire  property  damage  ? 

A.     Automobile  property  damage. 

Q.  And  did  these  rates  that  are  shown  upon  this 
report  which  was  prepared  are  the  same  rates  that 
are  contained  in  Policy  1457  that  was  in  existence 
from  September  1st,  1945,  to  September  1st,  1946? 

A.     That  is  correct. 

Q.  Now,  then,  Mr.  Cantlen,  you  sent  these  re- 
ports under  the  dates  you  have  mentioned  to  the 
Fidelity  &  Casualty  Company?  [250] 

A.     Yes,  sir. 

Q.  Did  you  receive  any  protest  or  objection  of 
any  kind  from  the  Fidelity  &  Casualty  Company? 

A.     No,  we  did  not. 

Q.  Your  checks  to  the  Fidelity  &  Casualty  Com- 
Y)i\.\\\  were  cashed?  A.     Yes,  they  were. 
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Q.  And  you  did  not  liear  anything  ])y  way  of 
objection  or  claim  of  additional  premium  until  you 
received  copies  of  the  statements  dated  April  14, 
1947?  A.     Well,  you  call  that  the  final  audit. 

Q.     Are  those  what  you  refer  to  as  the  final  audit  ? 

A.     That  is  correct. 

Q.  By  the  way,  these  final  audits  are  simply 
checks  made  of  the  records  of  the  insured  to  deter- 
mine whether  or  not  the  insured  has  properly 
reported  his  gross  receii)ts  ? 

Mr,  Murman :    No,  that  is  not  the  truth. 

The  Court:  The  witness  already  testified  it  is  so 
as  to  determine  whether  they  were  figured  on  the 
proper  premium  rate,  and  also  whether  or  not  it 
includes — been  properly  classified  as  to  risk,  is  that 
about  right  ? 

A.     Yes,  the  exposures  and  the  receipts. 

Q.  (By  Mr.  Eisner)  :  Then,  the  first  informa- 
tion you  have  received  from  Fidelity  &  Casualty 
Company  was  after  this  final  audit  of  April  14, 
1947?  A.     That  is  correct.  [251] 

Q.  When  was  it  that  Mr.  Mettalia  told  you  that 
the  home  office  insisted  upon  the  ])olicies  l^eing  de- 
clared and  the  retrospective  agreement  (>xecuted  f 

A.  xVs  I  testified,  it  was  just  prior  to  Septem- 
ber 24th. 

Q.  And  thereafter  you  continued  to  try  to  work 
out  ail  agreement  with  Fidelity  &  Casualty  Com- 
j)any,  and  also  to  place  the  insurance  elsewhere? 

A.     Correct. 

Q.     And  Mr.   Coughlin  was  just  as  adamant   in 
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refusing  the  retrospective  agreement  as  the  company 

was  in  insisting  upon  it  ?  A.     That  is  right. 

Q.  Finally,  on  December  19,  1946,  you  received 
copies  of  notices  of  the  cancellation  to  be  effective 
on  January  21st,  1947?  A.     That  is  right. 

Q.  Did  you  then  tell  Mr.  Coughlin  the  binder 
would  terminate  on  January  21st,  1947,  and  that 
he  had  until  that  date  to  place  the  insurance  else- 
where ? 

Mr.  Murman:  Objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  an  attempt  to  vary  the 
terms  of  a  written  instrument.  The  binder  speaks 
for  itself. 

The  Court:  He  is  asking  about  a  conversation, 
not  what  was  in  the  written  instrument.  Over- 
ruled. 

The  Witness :    May  I  hear  the  question  again  ? 

(The   question  was   read   by   the   reporter.) 

Q.  (By  Mr.  Eisner)  :  .  Did  you  then  tell  Mr. 
Coughlin  as  of  the  receipt  of  the  notice  of  that 
cancellation  that  the  binder  w^ould  terminate  on 
January  21st,  1947,  and  that  the  Company  had  until 
tliat  date  to  place  the  insurance  elsewhere'? 

A.     No. 

Q.  Did  you  at  any  time  tell  Mr.  Coughlin  his 
coverage  under  the  binder  would  end  prior  to  the 
time  that  the  notice  of  cancellation  was  received  in 
December  ?  A.     No. 

Q.     You  never   said   anything   to  Mr.   Coughlin 
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about  the  binder  being  cancelled A.     No. 

Q.     or  terminated  ? 

I  think  that  is  all,  if  the  Court  please. 

The  Court :  We  will  take  a  recess  of  about  five 
minutes. 

(Thereupon,  a  short  recess  was  taken.) 

Mr.  St.  Clair :  If  Your  Honor  please,  it  appears 
to  me,  although  I  would  be  giving  up  a  slight  ad- 
vantage, it  would  be  better  for  me  to  take  this 
witness  as  my  own  witness  and  put  in  the  direct,  as 
well  as  any  rebuttal,  and  counsel  are  agreeable  to 
that. 

The  Court :    That  will  shorten  it. 

Mr.  St.  Clair:  Yes.  However,  Mr.  Murman 
wishes  to  ask  some  questions,  and  then  he  can 
technically  rest  his  case. 

Mr.  Murman:  I  haven't  rested  yet,  and  I  thought 
I  could  [253]  ])ut  in  the  redirect  examination,  then 
rest,  and  that  would  bring  my  jiart  of  the  case  to 
a  conclusion. 

Redirect  Examination 

By  Mr.  Murman : 

Q.  Mr.  Cantlen,  as  to  this  matter  of  late,  which 
is  reflected  by  the  policies  in  (question.  Plaintiff's 
Exhibits  3  and  4,  the  renewal  i)o]icies,  as  1  under- 
stood your  previous  testimony,  you  did  have  some 
discussion  with  Mr.  Coughlin  concerning  increase 
in  rates  prior  to  the  renewal,  did  you  not? 

A.     Yes. 
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Q.  Isn't  it  true,  at  that  time,  that  the  National 
Bureau,  the  same  bureau  to  which  this  matter  of 
thp  rate  was  submitted,  as  evidenced  by  Plaintiff's 
Exhibit  1 — you  have  seen  that,  have  you  not? — had 
known  of  the  general  increase  in  rate  throughout 
the  whole  country  on  this  type  of  contract '? 

A.  Well,  there  was  a  general  increase  in  all  auto- 
uio])ile  insurance  lines  as  of  January  1st,  1946. 

Q.  That  came  during  the  time  that  the  contract 
No.  1457  was  already  in  force  ? 

A.     That  is  right. 

Q.  So  that  the  call  for  increase  in  rates  would 
refer  to  the  renewal,  would  it  not,  not  the  existing 
contract  ? 

A.  Well,  that  would  still  be  dependent  on  experi- 
ence. The  fact  that  this  bureau  increased  the  auto- 
mobile insui'ance  rates  would  not  have  a  particular 
effect  on  this  risk.  The  renewal  [254]  rate  would 
be  dependent  on  the  experience  that  the  company 
would  have  witnessed  under  the  existing  contract 
and  previous  contract. 

Q.  In  that  connection,  you  had  already  inquired 
concerning  the  experience  and  had  received,  had  you 
not,  from  Mr.  Mettalia  a  statement  of  the  loss  ratio 
on  the  various  contracts  in  August,  1941? 

A.     In  July. 

Q.  So  that  you,  at  that  time,  knew  something 
concerning  the  increase  in  rates  that  they  w^ere  con- 
templating ? 

A.     I  felt  there  would  be  an  increase. 

Q.     You  stated  that  to  Mr.  Coughlin,  did  you  not  ? 
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A.    Yes. 

Q.  So  that,  although  the  exact  amount  of  2.20 
was  never  mentioned,  there  was  conversation  about 
a  rate  increase?  A.     Correct. 

Q.  Did  you  want  to  look  at  this  ?  J  interrupted 
you.  This  is  Plaintiff's  Exhibit  1,  regarding  the 
rate. 

A.     I  don't  see  that  this  has  any  bearing. 

Q.  When  you  got  the  ])olicies,  Plaintiff's  Ex- 
hibits 3  and  4,  20968  and  20950,  did  you  look  through 
them  at  all,  read  them  over,  examine  them? 

A.     Oh,  yes. 

Q.  Did  you  look  at  the  ]>ortion  of  them  that 
sets  up  the  rate  for  the  ]iarticular  policy?   [255] 

A.     Yes. 

Q.  Did  you  notice  that  for  Policy  No.  20968, 
which  is  Plaintiff's  Exhilnt  3,  there  was  set  forth 
therein  on  Endorsement  No.  7  that  the  rate  per 
hundred  dollars  of  gross  earnings  was  $2.00,  final 
rate  to  be  determined  by  audit  ?  A.     Yes. 

Q.  This  policy  was  in  your  possession,  I  think 
Aou  said,  the  latter  ])art  of  Di^cemliei',  194(>? 

A.     That  is  right. 

Q.  Did  you  also  notice  a  similar  endorsement  in 
No.  209()8  where  the  i-ate  was  to  be  twenty  cents 
for  tlie  excess A.     Yes. 

(j).     subject   to  final   audit?     So  that   at   the 

tiiiic  \(»ii  got  these  policies  from  tlic  |)laintiff  in  this 
case  you  were  awai'c  that  the  jxdicics  themselv(»s  set 
up  those  ratios,  is  that  cori'ect? 
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A.  Yes,  they  set  up  those  rates,  but  they  are 
issued  in  conjunction  with  another  agreement. 

Q.  I  would  like  to  have  you  take  Policy  No. 
20968,  which  is  the  primary  policy.  Plaintiff's  Ex- 
hibit 3,  and  point  out  to  the  Court  where  in  that 
policy  there  is  any  reference  made  to  the  restospec- 
tive  agreement. 

A.  It  would  not  be  necessary  to  be  referred  to 
in  here  because  the  policies  were  definitely  issued 
with  the  understanding  that  the  retrosi3eetive  agree- 
ment would  be  entered  into.  [256] 

Q.  There  is,  however,  nothing  in  the  policy  itself 
that  refers  to  retrospective  agreement  ? 

Mr.  St.  Clair:    The  policy  speaks  for  itself. 

Mr.  Murman:  That  is  correct,  but  I  am  asking 
him  to  point  it  out,  if  there  is  anything. 

A.     I  don't  see  that  it  makes  any  ditference. 

The  Court:  There  isn't  in  20968,  but  there  is  in 
the  other. 

Mr.  Murman:  There  is  a  reference  to  that,  but 
not  to  the  rate,  that  is,  in  the  primary,  Your  Honor. 

The  Court:    Well,  the  documents  will  show. 

Mr.  Murman:    Yes,  Your  Honor. 

Q.  Now,  I  believe  you  testilied,  Mr.  Cantlen,  that 
during  this  period  of  time  you  referred  to  the  com- 
jjany  for  handling  a  claim,  which  was  identified  as 
Plaintitf's  Exhibit  16,  referring  specifically  to  the 
portion  setting  forth  the  rates  that  we  have  been 
talking  about,  and  you  did  that  irrespective  of  the 
fact  that  the  retrosi)ective  agreement  had  not  yet 
been  signed,  isn't  that  correct? 
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A.     That  is  right. 

Q.  In  other  words,  you  expected  the  company 
to  handle  this  claim,  even  though  it  was  claimed  the 
defendants  in  this  case  hadn't  signed  the  retrospec- 
tive agreement,  is  that  right  ? 

A.     That  is  right. 

Q.  And  that  is  one  of  the  exhibits  you  said  you 
had  not  yourself  forwarded  but  that  went  directly 
from  the  defendants  to  [257]  the  plaintiff,  or  was 
sent  in  to  the  plaintiff  for  handling,  even  though 
there  had  been  no  signing  on  the  retrospective  agree- 
ment, is  that  correct?  A.     That  is  right. 

Q.  Now,  on  these  vohuitary  audits  that  you 
developed  through  processing  the  defendants'  re- 
ports to  you  concerning  gross  earnings  and  pre- 
miums which  they  calculated  had  been  earned  on 
those  gross  earnings,  those  voluntary  audits  were 
again  sent  in  with  specific  reference  to  the  policies 
20950  and  20968,  isn't  that  correct? 

A.     That  is  right. 

Q.  At  that  time  you  had  the  policies  in  your 
possession?  A.     That  is  riglit. 

Q.  You  had  examined  and  secMi  an  eiulorsement 
ill  tliem  regarding  rates,  isn't  that  correct  I 

\.     That  is  right. 

i}.  And  you  also  knew,  did  you  not.  Mi-.  Cautlcn, 
tiKit  these  reports  were  subject  t()  final  audit,  as  you 
have  stated?  A.     Yes. 

Q.  The  cancellation  which  took  place,  as  evi- 
denced by  Plaintiff's  Kxbibits  5  and  6,  that  took 
j)l;.ce   bel'oi'e   any   7'einit1nuc(\^   by    you    to    tl'.e    com- 
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pany  on  the  basis  of  these   reports   or  voluntary 

audits,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  it  was  after  the  cancellation  notices  that 
you  did  make  [258]  those  remittances? 

A.     That  is  correct. 

Q.  And  I  believe  some  of  them  were  made  even 
after  the  date  of  the  cancellation,  isn't  that  correct? 

A.     Yes. 

Q.  And  those  remittances  w^ere  also  made  fol- 
lowing notice  to  the  defendants  that  their  filings 
with  the  Railroad  Commission  had  also  been  can- 
celled the  same  time  as  the  cancellation  of  the  poli- 
cies, isn't  that  correct? 

A.     Well,  1  never  saw  that. 

Q.  You  mean  Plaintiff's  Exhibit  2 — maybe  I 
have  gotten  the  filing  date  here.  Anywa}'',  you  didn't 
see  the  notice  of  cancellation  that  was  sent  out 

A.     No. 

Q.     to  the  company? 

A.     To  the  Commission. 

Q.  No,  to  the  company,  a  copy  to  the  Commis- 
sion.   You  didn't  see  that?  A.     No. 

Q.     I  mean  to  the  defendants ;  pardon  me. 

A.     No. 

Q.  On  the  jn-evious  contracts  that  I  referred  you 
to  here  in  the  letter  which  you  got  from  Mr.  Met- 
talia,  your  Exhibit  BB,  in  these  previous  contracts 
running  from  1947  to  1946,  1945,  were  there  final 
audits  in  the  case  of  each  of  those  contracts?  [259] 

A.     Yes,  there  was. 
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Q.  And  there  was  a  premium  payable  to  the 
company  on  the  basis  of  those  final  audits,  after  the 
voluntary  audits  had  taken  place? 

A.  I  would  have  to  check  that.  There  might  be 
either  an  additional  premimn  or  return  premium. 

Q.  Anyway,  there  was  a  final  adjustment  of  pre- 
mium in  each  case?  A.     Correct. 

Q.  And  with  respect  to  the  final  audit  in  this 
case  as  to  the  particular  policies  with  which  we  are 
concerned.  Plaintiff's  Exhibits  3  and  4,  in  April 
of  1947,  that  was  in  the  usual  handling"  of  the  in- 
surance problem,  wasn't  it?  I  mean,  there  is  noth- 
ing unusual  about  receiving  those  final  audits. 

A.     To  receive  the  audit,  no. 

Q.     You  expected  there  would  be  a  final  audit? 

A.    Yes. 

Q.  Covering  the  period  the  policy  was  in  effect 
prior  to  cancellation  ?  A.     Yes. 

Q.     One  other  question,  Mr.   Cantlen 

Mr.  Murman:  I  think  you  covered  it,  though. 
No  further  questions. 

Mr.  Eisner:    I  have  one  more  question. 

Mr.  Murman :  1  would  like  to  rest  my  case,  Mr. 
Eisner.  If  [2()0]  yon  want  to  ask  it  during  my  case, 
all  right. 

Mr.  Eisner:     All  right. 

Cross-Examination 
By  Mr.  Eisner : 

Q.     You  have  spoken  about  the  numbers,  and  I 
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want  to  ask  you  if  it  is  a  fact  whenever,  after 
August  27tli,  1946,  the  insurance  coverage  by  Fi- 
delity of  California  Motor  Transport  Company  was 
referred  to,  it  was  referred  to  by  policy  numbers 
20950  and  20968? 

A.     I  don't  understand  your  question. 

Q.  Well,  the  binder  was  issued  on  August  27, 
1946,  wasn't  if?  A.     Yes. 

Q.  The  notification  was  given  to  the  Interstate 
Commerce  Commission  and  the  Railroad  Commis- 
sion prior  to  August  27th,  1946,  pertaining  to  cov- 
erage of  the  California  Motor  Transport  Company? 

A.     Correct. 

Q.  In  those  notices,  the  Railroad  Commission 
and  Interstate  Commerce  Commission,  prior  to 
August  27th,  1946,  the  notification  stated  that  the 
coverage  was  reflected  by  Policies  20950  and  20968. 

Mr.  Murman :    I  think  just  20968. 

Q.     (By  Mr.  Eisner)  :    All  right ;  20968,  is  that  it  ? 

A.     Yes. 

Q.  At  that  time,  no  policy  20968  was  in  ex- 
istence ? 

A.     Well,   it  was   in   existence   but   not   written. 

Q.  No  rate  or  terms  had  been  agreed  upon  for 
that  policy?  A.     No. 

Q.  After  August  27tli,  1946,  whenever  the  cov- 
erage by  Fidelity  (fe  Casualty  Company  of  Cali- 
fornia Motor  Transport  Company  was  referred  to 
in  any  communications  between  your  office  and  Fi- 
delity &  Casualty  Company  or  Fidelity  &  Casualty 
Comjiany   and   your   office,   was   that   coverage   re- 
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ferred  to  or  identified  in  the  same  manner  as  Policy 

20968  ?  A.     My  recollection,  it  was. 

Q.     It  was  so  referred  to  ?  A.    Yes. 

Mr.  Eisner:    That  is  all. 

Mr.  Murman:     At  this  time,  if  the  Court  i)lease, 
the  plaintiff  rests  its  case. 
(Plaintiff  rests.) 

Mr.  St.  Clair:  Pursuant  to  our  understanding, 
Your  Honor,  I  will  call  this  witness  as  my  witness 
foi'  and  on  behalf  of  Bajdy,  Martin  &  Fay,  and  will 
attempt  to  also  do  a  little  redirect  examination — I 
guess  cross-examination,  I  mean. 

Direct  Examination 
By  Mr.  St.  Clair: 

Q.  Mr.  Cantlen,  1  hand  you  a  file  and  ask  you 
if  that  is  a  file  taken  from  the  files  of  Ba.yly,  Martin 
&  Fay?  A.     Yes,  it  is. 

Q.  It  should — I  hope  it  does — cover  the  policy 
year  of  [262]  September  1,  1941,  to  September  1, 
1942,  is  that  correct  ?  A.     Yes,  it  does. 

Q.  Prior  to  September  1,  1941,  did  you  have  any 
conversation  or  conversations  with  Mr.  Coughlin, 
who  is  the  president  of  one  of  th(^  defendniits  liercMu, 
in  regard  to  insurance?  A.     Yes. 

Q.  At  that  time,  was  Mr.  Coughlin's  {-ompany 
insurance,  lieing  handled,  that  is,  its  public  liability 
iiisuran(;(%  ))eing  handled  by  Bayly,  Martin  &  Fay 
as  his  broker?  A.     No,  it  wasn't. 

i}.  When  you  had  this  conversation  with  Mr. 
Couglilin,  wii.'it  month  was  it,  do  you  vccnil  ? 


vs.  The  Fidelity  and  Casualty  Co.  301 

(Testimony  of  Henry  R.  Cantlen.) 

A.  Oh,  my  best  recollection  would  be  around 
July  of  1941. 

Q.     Where  did  you  have  the  conversation'? 

A.     At  his  office. 

Q.     Who  was  there? 

A.  Mr.  Coughlin,  and  I  recall  Mr.  Spengier  was 
with  me. 

Q.  Who  was  then  an  associate  of  Bayly,  Martin 
&  Fay?  A.     Yes. 

Q.     He  was  a  broker?  A.     Yes. 

(J.  What  was  the  conversation  with  Coughlin  at 
that  time  ? 

K.  We  were  talking  to  Mr.  Coughlin  about  the 
possibility  of  our  writing  his  comprehensive  lia- 
bility and  property  damage  coverage,  it  having  been 
previously  handled  by  Spengier  &  [263]  Johnstone. 
Spengier  &  Johnstone  had  affiliated  with  us,  and  we 
had  a  general  discussion  about  his  existing  coverage 
and  how  he  was  getting  along  with  his  present  car- 
rier, and  he  indicated  to  me  at  that  time  that  if  we 
could  work  out  an  arrangement  which  he  considered 
satisfactory  he  might  entertain  the  idea  of  we  again 
handling  this  account. 

Q.  And  did  he  indicate  the  rate  at  which  he 
would  be  interested  ? 

A.  I  don't  think  so  at  that  time.  There  was  a 
later  meeting  near  the  expiration  date  of  September 
1st,  we  had  another  conference,  and  he  indicated  to 
me  that  it  looked  like  his  present  carrier  was  going 
to  insist  upon  an  increase  in  premium,  and  that 
if  we  were  able  to  offer  him  a  rate,  as  I  recall  it, 
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according  to  my  recollection,  in  tlie  neighborhood  of 
$1.25,  he  might  be  interested  in  entertaining  propo- 
sition from  us. 

Q.  Following  that  conversation  or  those  con- 
versations— withdraw  that.  Was  anything  said  by 
Mr.  Coughlin  with  regard  to  your  talking  to  any 
insurance  company? 

A.     I  don't  understand  you. 

Q.  Well,  on  his  behalf,  was  there  anything  said 
of  your  talking  to  an  insurance  company  and  seeing 
if  you  could  place  his  risk? 

A.  He  said  he  would  be  possibly  interested,  and 
I  told  him  that  I  would  see  if  we  couldn't  negotiate 
a  rate  with  an  insurance  company  that  may  be 
attractive  to  him.  [264] 

Q.  Did  you  go  and  talk  to  an  insurance  com- 
pany ? 

A.  Yes.  At  that  time  I  went  to  the  logical  cai- 
rier.  Fidelity  &  Casualty  Com])any;  the  reason  for 
it,  they  had  previously  carried  Mr.  Coughlin  and 
California. 

Mr.  Eisner:  We  object  to  any  reasons;  entirely 
incompetent,  irreh^vant  and  immaterial.  Jf  there 
are  conversations  with  Mr.  Coughlin 

The  Court:  Well,  he  can  ask  what  he  did.  He 
said  he  went  to  Fidelity,  and  gave  his  reasons  why 
be  went,  whicli,  1  think,  is  immaterial. 

Mr.  St.  Clair:    1  think  it  is,  too,  Your  Honor. 

A.  1  went  to  Fidelity  &  Casualty  Company  and 
discussed  the  ])<)ssibility  ol*  they  entertaining  the 
risk. 
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Q.  (By  Mr.  St.  Clair) :  They  had  been  on  the 
risk  before?  A.     Yes. 

Q.  Do  you  have  a  memo  in  that  file  made  at  the 
time  of  that  meeting  with  Fidelity  &  Casualty  Com- 
pany? A.     Yes,  I  have. 

Q.     Is  that  in  your  own  handwriting? 

A.    Yes. 

Q.     Was  it  made  at  the  time?  A.     Yes. 

Q.  And  what  was  the  offer,  if  I  may  call  it  that, 
of  Fidelity  &  Casualty  Company,  at  that  time,  in 
regard  to  carrying  Coughlin's  risk?  [265] 

A.  As  I  remember,  they  offered  to  write  the 
primary  at  rates  of  one  per  cent — one  per  cent  per 
$100.00  of  gross  receipts.  I  talked  with  J.  L.  Cul- 
pepper, who  is  an  agency  supervisor  for  Fidelity 
&  Casualty  Company,  and  he  agreed  to  assume  the 
primary  of  five  and  ten  thousand,  property  damage 
of  five  thousand,  at  a  rate  of  one  per  cent,  with  the 
understanding  that  we  would  start  out  at  that  rating, 
and  from  there  on  the  risk  would  more  or  less  make 
its  own  rate,  dependent  upon  the  experience. 

Q.     Where  was  the  excess  to  be  written? 

A.  We  arranged  to  j^lace  the  excess  with  under- 
writers at  Lloyd's.  Doing  that,  we  were  able  to  do 
it  cheaper  than  we  can — than  w^e  can  get  Fidelity 
&  Casualty  Company  on  a  kind  of  gross  over-all  rate 
for  the  cover  of  1.21. 

Q.  Did  you  report  that  to  the  officials,  to  Mr. 
Coughlin  ? 

A.  Yes.  It  was,  according  to  my  file,  previous 
to  August  20th,  I  had  a  telephone  conversation  with 
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Mr.  Coughlin  and  gave  liini  the  ijroposal,  and  he 
gave  us  the  firm  order  to  place  the  business  as  of 
September  1st,  1941. 

Q.  In  that  conversation  with  Coughlin  when  he 
gave  you  the  firm  order,  did  you  discuss  witli  him 
the  matter  of  annual  adjustment  of  the  rate  de- 
I  )endent  on  the  risk  experience  ? 

Mr.  Eisner:  I  object  to  any  leading  questions,  if 
the  Court  please.  I  object  to  this  as  leading  and 
suggestive. 

The  Court:     All  right,  I  will  sustain  it.  [266] 

Q.  (By  Mr.  St.  Clair):  Mr.  Cantlen,  will  you 
tell  us  what  the  conversation  was,  the  telephon.e 
conversation  with  Coughlin  at  the  time  he  gave  you 
the  firm  order?  A.     I  explained  to  him 

Q.  You  have  already  stated  you  told  him  what 
the  proposal  was.    What  did  you  say  to  Coughlin? 

A.  I  told  him  that  the  Fidelity  &  Casualty  Com- 
pany w^as  willing  to  resume  the  risk  at  a  rate  of  one 
per  cent  for  the  primary,  and  that  they  would  go 
along  with  the  risk  and  adjust  the  rate  aimually, 
dependent  on  the  loss  experience,  and  we  could  place 
the  excess  at  the  underwi'iters  at  Lloyd's,  which 
would  give  him  a  combined  rate  guaranteed  cost  of, 
for  that  year,  of  1.21. 

Q.  Were  policies  issued  by  the  F.  &:  C.  at  that 
rale  and  under  that  understanding? 

A.     Yes,  they  were. 

Q.     P:ft'ective  September  1st,  1941,  is  that  correct? 

A.     That  is  right. 

Q.     Were  there  other  ai  langeinents  to  be   made 
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that  were  carried  out  with  your  office  with  regard 
to  the  starting-  of  this  insurance;  that  is,  was  there 
any  written  authority  from  California  Motor  Trans- 
port Company  to  the  Fidelity  &  Casualty  Company 
with  regard  to  this  policy  and  the  rate? 

A.     No. 

Q.  The  policy  was  issued "?  Did  you  have  it 
physically  in  your  possession?  [267]  A.     Yes. 

Q.     What  did  you  do  with  it  ? 

A.  I  delivered  the  original  to  the  California 
Motor  Transport  Company. 

Q.     Do  you  have  a  daily  report  of  that  policy? 

A.     Yes. 

Q.  With  regard  to  the  question  that  was  asked 
you  about  any  binders  having  been  issued,  is  there 
any  indication  on  the  face  of  that  policy  with  refer- 
ence to  a  binder? 

A.  Yes,  the  policy  shows  that  there  was  issued 
a  legal  binder  No.  AY-74710. 

Q.  That  binder  doesn't  show  in  your  files  at  the 
moment  ?  A.     No. 

Q.  Were  you  handling — I  believe  you  testified 
you  were  handling  other  insurance  for  Mr.  Coughlin 
in  1946.  Were  you  handling  other  insurance  for 
him  in  1941?  A.     Yes. 

Q.     What  was  that? 

A.  I  think  we  had  the  cargo  cover.  Yes,  the 
cargo  insurance.  And  we  had  some  miscellaneous 
covers,  some  bonds,  some  safe  burglary,  and  what 
\\(-  call  miscellaneous  coverages. 
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Q.  Had  you  been  covering  those  before  Septem- 
ber 1st,  1946?  A.     Yes. 

Q.     Before  this  policy  was  written? 

A.     This  was  written  in  September,  1941.  [268] 

Q.  1941?  I  beg  your  jjardon.  But  you  had 
been  Coughlin's  broker,  then,  all  the  time? 

A.  No,  we  had  not.  Bayly,  Martin  &  Fay — I 
went  to  Bayly,  Martin  &  Fay  in  October,  1940,  and 
Spengler  &  Johnstone  affiliated  itself  with  us  as  of 
October  1st,  1940.  Spengler  &  Johnstone  had  been 
carrying  coverages,  or  handling  insurance,  for  the 
account  of  California  Motor  Transport  Company  as 
far  back  as  I  know,  as  far  as  1930. 

Q.  You  had  been  with  Spengler  &  Johnstone 
yourself  in  previous  years? 

A.     I  was  with  them  from  1930  to  1935. 

Q.  On  that  policy  from  1941  to  1942,  does  Bayly, 
Martin  &  Fay  show  as  broker? 

A.     Yes,  they  do. 

Q.  Now  1  hand  you  what  ])urports  to  be  a  file 
for  the  next  insured  year,  and  ask  you  if,  prior  to 
September  1st,  1942,  3^ou  were  acting  as  broker  for 
Mr.  Coughlin's  companies? 

A.     Prior  to  September  1st,  1942  ? 

Q.     Yes.  A.     Yes. 

Q.  Did  you  negotiate  an  insurance  contract 
starting  September  1st,  1942?  A.     Yes. 

Q.  Was  a  policy  issued  for  the  year  1942  to  1943 
l)y  the  Fidelity  &  Casualty  Com])any?  [269] 

A.     ^'es. 

Q.     Was  there  .-luy  change  in  rate? 
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A.     No,  there  wasn't. 

Q.  Had  there  been  any  negotiations  prior  to  its 
issuance  between  you  and  the  insurance  company? 

A.  Yes,  prior  to  September  1st,  1942,  I  again 
went  over  the  experience — I  went  over  the  experience 
for  the  first  nine  months  of  the  year  1941  to  1942,  and 
it  was  satisfactory  to  the  company  on  the  rate,  the 
extended  rate,  and  they  agreed  to  renew  their  con- 
ti'act  along  at  the  same  rate. 

Q.  And  did  you,  prior  to  Sejjtember  1st,  1942,  re- 
port that  to  Mr.  Coughlin?  A.     I  did. 

Q.     What  did  he  say? 

A.  He  agreed  to  continue  with  the  company  at 
the  same  rate. 

Q.     Was  the  policy  issued  and  given  to  you? 

A.     Yes,  it  was. 

Q.     What  did  you  do  with  it  ? 

A.  Delivered  it  to  the  California  Motor  Transport 
Company. 

Q.  I  hand  you  a  file  that  purports  to  be  the  Bayly, 
Mai-tin  &  Fay  file  for  the  year  1943-1944,  and  ask  you 
if  that  is  a  file  taken  from  the  files  of  that  company? 

A.     Yes,  it  is. 

Q.  Pi'ior  to  September  1st,  1943,  did  you  have  any 
conversation  with  the  Fidelity  &  Casualty  Company 
peojjle  with  regard  to  [270]  renewal? 

A.     Yes,  I  did. 

Q.     With  whom  did  you  have  such  conversation  ? 

A.     With  J.  L.  Culpepper. 

Q.     What  took  place  at  that  conversation  ? 

A.     We  reviewed  the  experience  figures  tliat  he 
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had,  and  my  recollection  as  of  this  year,  there  were 
some  claims  that  were  boosting  the  exi)erience,  but 
they  were  in  the  fonn  of  reserves,  and  they  agreed 
that  the  payments  were  questionable,  and  I  believe 
they  agreed  to  go  along  at  the  same  rate. 

Q.  What  do  you  mean,  the  payments  were  ques- 
tionable ? 

A.  The  actual  loss  |)ayments  may  be  questioned 
and  the  company  sets  up  reserves  for  losses,  and  I 
reviewed  the  figures,  the  loss  figures,  and  contended 
that  the  reserves  w^ere  excessive;  so,  in  view  of  the 
experience  of  the  preceding  years,  they  agreed  to  go 
along  at  the  same  rate. 

Q.  Was  a  policy  issued — withdraw  that.  Did 
you  report  that  conversation  to  Mr.  Coughlin  ? 

A.    Yes. 

Q.     Where  and  how  ? 

A.  I  would  always  go  to  this  office  and  discuss  the 
situation  with  him. 

Q.  Did  you  report  your  conversation  with  Culpe])- 
per  in  full  '^  A.     Yes,  I  would. 

Q.  Was  a  ])olicy  issued  to  Mr.  Coughlin 's  compa- 
nies, effective  [271]  Se])tember  1st,  1943? 

Q.     What  date  was  it  issued? 

A.     x\ccording  to  this,  on  September  3rd,  1943. 

Q.  Is  there  any  record  in  the  file  as  to  whether 
tliere  was  a  binder  issued  to  cover  it? 

Mr.  Eisner:  That  was  from  September  1st,  1942, 
to  September  3r(l,  1943? 

A.  No,  1  (lon'l  find  that  W(^  have  a  record  of  a 
binder. 
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Q.  Do  you  liave  any  independent  recollection  as 
to  whether  tliere  was  or  w^as  not  a  binder? 

A.     No,  I  do  not. 

Q.  During  the  month  of  September,  1943,  and 
before  the  issuance  of  the  policy,  were  there  any 
negotiations  between  you  and  F.  &  C.  with  regard  to 
the  rate  ? 

A.     What  was  the  question  again  ? 

Q.  During  the  month  of  September,  1943,  and 
after  the  policy  was  issued,  was  there  any  negotiation 
between  you  and  F.  &  C.  with  regard  to  the  rate  ? 

A.     After  Sei)tember,  1943  ? 

Q.  During  September,  1943,  and  after  the  issu- 
ance of  the  policy.  Well,  in  the  interest  of  saving 
time,  if  Mr.  Eisner  won't  object,  was  there  any  change 
negotiated  in  the  way  of  handling  the  excess  pre- 
mium? 

A.  At  one  point,  yes.  The  Fidelity  &  Casualty 
Company  came  to  us  and  said  that  they  would  like 
the  rate  of  excess  combined  [272]  with  the  i^rimary 
for  the  same  cost  that  we  were  paying  the  under- 
writers at  Lloyd's,  in  the  interest  of  having  a 
greater  premium  income  to  them,  which  I  thought 
was  a  sound  idea,  and  so  reported  to  Mr.  Coughlin 
and  recommended  we  combine  the  cover  with  Fidel- 
ity &  Casualty  Comjjany,  in  the  interest  of  giving 
them  a  greater  ]jremium  as  against  the  loss  ratio. 
I  can  check  this,  ])ut  it  was  amended  as  of  October 
1st,  1943,  where  the  full  limit  of  one  hundred  and 
three  hundred  thousand  went  and  were  placed  with 
the  Fidelity  &  Casualty  Company, 
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Q.  I  band  you  what  purports  to  be  a  file  from 
your  office  for  the  combined  years  1944-43  and 
1945-46,  and  ask  you  if  that  is  a  fib'  taken  from 
the  files  of  Bayly,  Martin  &  Fay? 

A.     Yes,  it  is. 

Q.  Prioi'  to  September  1st,  1944,  were  there 
any  negotiations  or  discussions  between  either  you 
and  F.  &  C.  or  between  you  and  the  California 
Motor  Transport  Company  regarding  rate  or  claim 
analysis?  A.     Prior  to   September,   1944? 

Q.  I  suggest,  for  your  recollection,  a  letter  of 
August  10th.  A.     1944? 

Q.     To  California  Motor  Transi)ort. 

A.     Wait  a  minute.    August  10th,  1944? 

Q.     Yes. 

A.  That  would  be  in  the  ])revious  file,  wouldn't 
it? 

Q.     Oh,  I  beg  your  pardon.  [273] 

A.  I  don't  seem  to  find  any  letter  of  August  10, 
1944. 

Q.  All  right.  Do  you  have  any  independent 
recollection  of  auy  conversations  prior  to  Se])teniber 
1st,  1944? 

A.  Yes;  Culpep]ier  cainc  to  \\\y  office  with  an 
ex])erience  sheet  showing  the  figures,  loss  figures,  on 
the  previous  policy  and  the  existing  policy. 

Q.  1  believe  if  you  will  look  at  that  pT-cvious 
file,  Mr.  ('antlen,  that  you  had  previously,  you  will 
find  thos(»  letters.  Anyway,  go  ahead  with  the  con- 
versation with  Culpe])]ier. 

A.     \V(^1I.    the    risk    was    i-niniinu"    unrnvovabh'. 
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Again  we  reviewed  the  cases  for  this  renewal  i^eriod, 
and  my  recollection,  I  think  there  was  some  cor- 
respondence in  connection  with  it  where  he  agreed 
to  go  along'  and  renew  at  the  same  rate,  pending 
adjustment  of  rate  on  the  basis  of  the  ultimate 
loss  settlement  figures  of  these  outstanding  cases. 

Q.  Were  there  any  cases  yon  remember  in  par- 
ticular ? 

A.  There  was  a  case  in  Los  Angeles,  the  Brazil 
case — I  think  the  name  of  the  claimant  was  Brazil 
■ — and  they  had  a  considerable  amount  of  money  set 
u])  in  reserve  for  that  case.  It  was  a  question  of 
liability.  And  I  took  the  position  that  there  was 
no  liability  on  the  part  of  the  assured  and  the  re- 
serves were  excessive,  and  ultimately  the  ultimate 
payment  would  be  lower  than  was  retained  in  the 
reserves. 

Q.  Did  you  have  any  conversation  with  Mr. 
Coughlin  as  a  result  of  this  1  [274] 

A.  I  did.  We  keep  him  advised  of  his  loss  ex- 
perience at  all  times  and  of  our  negotiations  with 
the  insurance  company. 

Q.     Was  a  policy  issued  for  the  year  1943-44? 

A.     Yes. 

Q.  What  was  that  policy  number?  Here  is  the 
file.  A.     SPL-882. 

Q.  And  1944-45,  was  there  a  policy  issued  as  the 
result  of  these  negotiations? 

A.     Yes,  there  was. 

Q.     What  is  the  date  of  that  policy? 

A.     The  effective  date? 
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Q.     Yes.  A.     September  1st,  1944. 

Q.     When  was  it  issued? 

A.     On  August  18,  1944. 

Q.  Can  I  refer  you  to  your  file,  a  letter  dated 
August  24,  1944?  A.     This  is  1946—1945. 

Q.     August  24?  A.     Yes. 

Q.  Do  you  find  in  your  file  a  carbon  of  the 
letter?  A.     Yes. 

Q.  Ma}'  I  have  it,  please?  You  identify  this  as 
a  carbon  copy  of  a  letter  tliat  was  in  your  file? 

A.     Yes.  [275] 

Q.  Letter  addressed  to — it  is  identified  by  tlie 
witness. 

Mr.  St.  Clair:     We  offer  it,  Your  Honor. 

Mr.  Eisner:     To  whom  was  it  written? 

Mr.  St.  Clair:  Dated  August  24,  1944,  addressed 
to  the  California  Motor  Transport.  We  offer  the 
letter,  as  identified  by  the  witness 

^Ir.  Murman :     May  I  see  it  ? 

Mr.  St.  Clair:     Oh,  i  beg  your  pardon. 

(Handing  document  to  Mr.  Mumian.) 

The  Clerk:  That  will  he  Mliird  Party  Defend- 
ants' Exhibit  1)1). 

(A   Document    Was    Marked   "Tliird    Party 
Defendants'  Exhibit  DD.") 

Mr.  St.  Ch\\v:  "August  24,  1944,  (California  Mo- 
tors. Ltd.,  to  J.  C.  Coughlin." 

(Krading  Third    Party   Defendants,   Exhibit 
I)D.) 
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Q.  (By  ^Ir.  St.  Clair)  :  Now,  subsequent  to  that, 
did  \'ou  have  any  negotiations  or  correspondence 
with  the  F.  &  C.  concerning  a  follow-up  on  the 
chiims,  Mr.  Cantlen,  that  were  mentioned  in  the 
letter  of  August  24th? 

A.  Yes.  On  August  10,  1944,  I  wrote  a  letter  to 
tlie  California  Motor  Transport  Company. 

Q.  This  is  the  August  10th  letter  that  we  re- 
ferred to  before  tliat  you  were  not  able  to  find  in 
tlie  file'?  A.     Yes. 

Q.  Subsequent  to  August  24th,  were  there  any 
letters  exchanged  between  you  and  the  Fidelity  & 
Casualty  Company  in  regard  to  [276]  these  claims, 
or  did  you  have  any  conversation,  if  there  were  no 
letters? 

A.  AVell,  I  wrote  a  letter  on  October  12th,  1944, 
to  the  Fidelity  &  Casualty  Company,  as  indicated 
here. 

Q.  And  you  identify  this  as  a  carbon  of  a  letter 
addressed  by  you  to  Fidelity  &  Casualty  Company? 

A.     Yes. 

Q.  I  show  you  what  purports  to  be  a  carbon  of 
a  letter  of  December  8,  and  ask  you  if  that  is  taken 
from  your  files  and  is  a  carbon  of  a  letter  you 
wrote  to  the  Fidelity  Sz  Casualty  Company? 

A.     Yes. 

Mr.  St.  Clair:  The  offer  is  identified  by  the 
witness,  the  letter  of  October  12th,  is  offered  as 
Tliird  Party  Defendants'  exhibit  next  in  order. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  FE."  in  evidence.) 
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Mr.  St.  Clair:  We  offer  the  letter  of  December 
8th,  as  identified  by  the  witness,  as  our  exhibit  next 
in  order. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  FF,"  in  Evidence.) 

Mr.  St.  Clair:  The  letter  of  October  12th,  1944, 
to  Fidelity  &  Casualty  Company,  attention  Mr.  Cul- 
pepper  

(Reading  Third   Party  Defendants'   b]xlubit 
EE.) 

Letter  of  December  8th,  as  identified  by  the 
witness,  [277]  addressed  to  Fidelity  &  Casualty 
Company,  re,Q:arding  the  same  com])any  and  policy, 
under  date  of  October  17 

(Reading  Third  Party  Defendants'  Exhibit 
FF). 

Q.  (By  Mr.  St.  Clair):  Now,  with  regard  to 
1945-46  policy,  Mr.  Cantlen,  will  you  refer  to  your 
file,  a  letter  of  July  24th,  to  California  Motor 
Transport  Company?  A.     July  24th? 

Q.     1945. 

A.  1945?  July  24,  1945,  to  the  California  Motor 
TransjK^rt  ? 

(^.     Do  you  find  such  a  letter?  A.     Yes. 

(-1.  Do  you  find  a  carbon  in  your  file,  and  you 
identify  that  as  a  carbon  of  a  letter  you  wrote  to 
California  Motor  Transport  Coni])any? 

A.     Yes. 
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Q.  There  is  a  pencilled  notation  on  the  bottom 
of  that  letter.    Is  that  in  your  handwriting? 

A.     No,  it  is  not. 

Mr.  St.  Clair:  May  I  ask  that  the  letter  identi- 
fied by  the  witness  be  admitted  in  evidence  as  our 
exhibit  next  in  order. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  GG,"  m  Evidence.) 

Mr.    St.    Clair:     That    letter    reads    as    follows: 

(Reading  Third  Party  Defendants'  Exhibit 
GG.) 

Q.  (By  Mr.  St.  Clair)  :  About  that  same  time, 
.Mr.  Cantlen [278] 

The  Court:  Mr.  St.  Clair,  it  is  twelve  o'clock. 
1  think  we  better  take  an  adjournment  until  two 
o'clock  now. 

(Thereupon,  this  cause  was  adjourned  to  the 
hour  of  2:00  o'clock  p.m.)  [279] 


Afternoon  Session,  Tuesday,  October  11,  1949 

HENRY  R.  CANTLEN 

resumed. 

Direct  Examination 
(Continued) 

By  Mr.  St.  Clair: 

Q.     Mr.  Cantlen,  I  show  you  Exhibit  DD,  which 
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is  a  letter  of  August  24,  and  ask  you  if  preceding 
that  letter  there  were  two  letters  in  the  hie  which 
are  the  two  you  were  unable  to  find  this  moniing'? 

A.     Yes. 

Q.     You  have  now  located  those  two  letters'? 

A.     Yes. 

Mr.  St.  Clair:  I  have  a  series  of  letters,  Your 
Honor.  I  have  hoped  we  can  stipulate  them  in. 
Is  it  satisfactory  to  counsel  to  i)ut  these  letters 
in  by  stipulation? 

Mr.  Eisner:     It  is  with  me. 

Mr.  Murman:     I  have  no  objection. 

Mr.  St.  Clair:  We  offer  them  without  further 
identification.  I  myself  took  them  from  the  Bayly, 
Martin  &  Fay  files.   Letter  dated  August  10,  1944. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  HH,"  in  Evidence.) 

Mr.  St.  Clair:  I  offer  in  evidence  a  letter  dated 
August  25,  1944, 

(A    Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  II,"  in  Evidence.)   [280] 

Mr.  St.  Clair:  I  off'er,  progressively,  separate 
exhibits  next  in  order,  letter  of  August  2nd,  1945. 

(Document  Was  Marked  "Third  Party  De- 
fendants' E\iiil)it  JJ,"  ill  Evidence.) 

Mr.  St.  (Mair:     August  8,  1945. 

(Document  Was  Marked  "Third  Party  De- 
fendants' Exhibit  KK,"  in  Evidence.) 
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Mr.  St.  Clair:     August  23rd,  1945. 

(Document  Was  Marked  "Third  Party  De- 
fendants' Exhibit  LL,"  in  Evidence.) 

Mr.  St.  Clair:     August  24,  1945. 

(Document  AVas  Marked  "Third  Party  De- 
fendants' Exhibit  MM,"  in  Evidence.) 

Mr.  St.  Clair:  Letter  of  August  10,  Exhibit  HH, 
dated  October — dated  August  10,  1945,  addressed 
to  California  Motor  Transport  Company,  Mr.  J.  C. 
Coughlin. 

The  Court:     That  is  1944 <? 

Mr.  St.  Clair:  1944,  Your  Honor;  thank  you. 
(Reading  Third  Party  Defendants'  Exhibit  HH.) 

The  letter  of  August  23rd,  1944,  Exhibit  II,  is 
also  addressed  to  the  California  Motor  Transport 
Company,  from  Bayly,  Martin  &  Fay,  and  reads: 
(Reading  Third  Party  Defendants'  Exhibit  II.) 

Q.  (By  Mr.  St.  Clair) :  Subsequent  to  that 
letter  of  August  24th,  Mr.  Cantlen,  1944,  there  was 
a  policy  issued  for  the  year  [281]  1944-45,  is  that 
correct?  A.     Yes. 

Mr.  St.  Clair :  The  letter  of  August  24,  1944,  is 
the  one  that  is  keyed  to  those  last  two  exhibits, 
Your  Honor. 

The  Court :     That  is  Exhibit  DD  ? 

Mr.  St.  Clair:  That  is  right.  The  August  2nd, 
1945,  letter.  Exhibit  JJ,  on  the  letterhead  of  Fidelity 
&  Casualty  Company  of  New  York,  P.  L.  Anderson, 
Resident  Manager,  to  Bayly,  Martin  &  Fay,  reads: 
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(Reading  Third  Party  Defendants'  Exhibit  JJ.) 

Mr.  St.  Clair:  Exhibit  KK,  August  8,  1945,  a 
letter  to  the  Fidelit)'  &  Casualty  Company  from 
Bayly,  Martin  &  Fay:  (Reading  Third  Party  De- 
fendants' Exhibit  KK.) 

Mr.  St.  Clair:  The  letter  of  August  23rd,  1945: 
(Reading  Third  Party  Defendants'  Exhibit  LL.) 

Mr.  St.  Clair:  Carbon  of  a  letter  of  August  24, 
1945,  to  Fidelity  &  Casualty  Company,  Exhibit  MM : 
(Reading  Third  Party  Defendants'  Exhibit  ]\1M.) 

Q.  (P>y  Mr.  St.  Clair):  Subsequent  to  those 
letters,  those  last  letters,  Mr.  Cantlen,  in  August, 

1945,  was  a  policy  issued  for  1945-46  ?  A.     Yes, 
Q.     Do  you  have  any  independent   recollection, 

outside  of  those  letters,  of  any  negotiations  con- 
cerning the  rate  in  that  year? 

A.     I  don't  recall  any,  offhand.  [282] 
Q.     Now,  prior  to  September  1st,  1946,  there  is 
in  evidence  a  letter.  Exhibit  AA,  dated  July  22nd, 

1946,  to  Fidelity  &  Casualty  Com])any,  from  you. 
I  hand  you  that  letter,  to  refresh  your  memory, 
and  ask  you  if  you  recall  a  conversation  with  a 
re])resentative  of  the  Fidelity  &  Casualty  Company 
concerning  this  1946-47  policy  along  about  the  date 
of  that  letter?  A.     Well 

'V\w  C\nirt:     What  is  that  letter?  A.     AA. 

iMr.  St.  Clair:  July  22nd,  1946,  Your  Honor. 
This  is  th(^  start  of  the  1946-47  period  now. 

A.  Well,  looking  forward  \o  the  renewal  date 
of  September  1st,  1946,  1  was  interested  in  having 
the   claim    figures   in   connection    with    the    policy. 
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and  we  hacbi't  been  given  the  periodic  claim  reports, 

so  I  talked  with  Anderson 

Q.     Mr.  Anderson  of  Fidelity  &  Casualty "? 

A.  Air.  Anderson  of  Fidelity  &  Casualty — that 
it  was  necessary  that  we  be  furnished  these  reports 
so  that  we  and  the  assured  would  be  familiar  with 
the  claim  experience. 

Q.  Then,  subsequent  to  that  letter,  did  you  have 
— I  believe  you  testified  you  had  a  conversation 
with  Mr.  O'Malley  of  Fidelity  &  Casualty  Company 
concerning  the  California  Motor  Transj^ort,  and 
I  hand  you  Exhibit  BB,  the  letter  of  July  31st,  1946. 

A.  Well,  subsequent  to  this  of  July  22nd,  I  re- 
ceived a  [283]  telephone  call  from  Mr.  O'Malley 
that  he  would  like  to  talk  to  me  concerning  the 
renewal  of  the  California  Transport  Line.  I  went 
to  his  office,  and  I  think  he  called  Mr.  Mettalia 
into  that  meeting,  and  he  started  talking  about 
renewal  and  what  they  would  have  to  do,  or  indi- 
cated they  would  have  to  have  more  premium,  and 
so  forth,  so  I  reviewed  the  whole  history  of  the 
line  with  them,  going  back  to  1941  when  we  started 
dealing  with  Culpepper,  and  that  the  line  would 
be  renewed  from  year  to  year  based  upon  the 
experience  of  it.  At  that  meeting  I  told  them  that 
before  we  could  talk  about  negotiating  for  renewal 
I  would  want  the  experience  brought  up  to  date 
on  all  of  the  policies  back  to  the  inception  of — 
back  to  September  1st,  1941,  the  date  that  the  line 
was  written  with  the  Fidelity  &  Casualty.    So,  as 
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a  result  of  that  conversation,  T  received  this  com- 
munication. 

Q.     That  is  the  letter  of  July  31st,  is  that  correct? 

A.     That  is  correct. 

Q.  Thereafter,  in  Exhibit  OC,  of  August  5th, 
1946,  you  received  further  information,  is  tliat 
correct  ? 

A.  Yes.  As  of  August  5th,  T  wrote  them  that 
we  wanted  the  experience  brought  up  to  September 
1st,  or,  rather,  that  is,  right  up  to  date  as  of  August 
5th.  This  experience  furnished  brought  it  up  to 
April  1st. 

Q.  Subsequent  to  the  letter  of  August  5th,  which 
is  Cross-defendant's  Exhibit  CC,  did  you  have  a 
conference  with  Mr.  [284]  O'Malley  and  Mr.  IMet- 
talia?  A.     Yes,  I  did. 

Q.  Do  jaiu  have  in  j^our  file  a  memo  of  that 
made  at  the  time  of  that  conference? 

A.     I  believe  I  have. 

Q.     Can  you  place  the  date  of  that  conference? 

A.     Yes ;  it  must  have  been  on  August  15th. 

Q.     And  where  was  it? 

A.  In  Mv.  O'Malley 's  office  at  tlie  Fidelity  & 
Casualty  Company. 

Q.     Was  Mr.  Mettalin  thne?  A.     Yes. 

Q.  Did  you  have  with  you  nny  o\'  t]u\so  letters 
that  have  l)een  gone  into  evidence? 

A.  Yes,  I  had  this  letter  of  July  31st  with  nie, 
and  wc  reviewed  the  outstanding  cases,  and  one 
case  in  ])articular  was  a  case  known  as  the  Perallto 
case,   nn    whicli    they   had   outstanding    reseiwes   of 


vs.  The  Fidelity  and  Casualty  Co.  321 

(Testimony  of  Henry  R.  Cantlen.) 
some  $15,000,  so  I  called  for  the  file  on  it  and  the 
claims  man  handling  the  case  came  in  and  we  re- 
viewed the  file,  and  the  claims  man  felt  that  there 
would  be  no  liability,  and  as  a  result  of  that  we 
waded  into  the  experience  for  $1,000,  figuring  there 
would  be  no  liability  there  and  just  would  be  ex- 
pense, so  that  brought  the  loss  ratio  down  to  approx- 
imately 122  per  cent,  and  at  that  meeting  they 
indicated — the  Fidelity  &  Casualty  indicated  that 
in  view  of  the  carrier  increase  of  30  per  cent  that 
had  taken  place  over  all  automobile  insurance  [285] 
as  of  January  1st,  1946,  and  the  unfavorable  ex- 
perience that  had  been  seen  in  the  year  1945  to 
1946,  that  they  would  want  approximately  a  75 
per  cent  increase  in  premium,  increase  over  the 
rate  of  the  former  policy,  together  with  writing  it, 
to  be  used  as  a  standard  premium,  and  that  they 
would  only  be  interested  in  writing  it  on  a  retro- 
spective basis. 

Q.  At  that  time,  did  they  give  you  or  did  you 
use,  mention,  any  particular  rates,  that  is,  in  addi- 
tion, to  the  75  per  cent  increase? 

A.  Yes,  we  v^orked  these  figures  out  and  used  tl^at 
lercentage  increase.  It  brought  the  standard  rate 
to  2.14.  So,  from  that,  and  working  out  the  mini- 
mum and  the  maximum,  they  finally  arrived  at  and 
said  that  they  would  be — they  would  consider  renew- 
ing on  the  basis  of  a  2  per  cent  standard  for  the 
i-etrospective  and — 2  per  cent  standard  for  the 
primary  on  a  retrospective  basis,  with  a  one  per 
cent  minimum  and  3  per  cent  maximum. 
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Q.  Are  those  the  figures  that  are  indicated  on 
the  memo  that  you  have  in  front  of  you  tliat  you 
made  at  the  time?  A.     Yes. 

Q.  All  right,  now,  subsequent  to  that  time,  you 
have  testified  that  you,  on  August  27th,  had  a  con- 
ference with  Mr.  Coughlin,  at  which  time  I  believe 
you  testified  you  took  the  binder  to  Mr.  Coughlin 's 
office?  A.     Yes.  [286] 

Q.  At  that  time,  where  was  the — it  was  in  ^Ir. 
Coughlin 's  office.  Was  Mr.  Davis  there? 

A.  At  the  start  of  the  meeting,  no,  he  wasn't. 
1  think  he  came  into  the  meeting  later  on. 

Q.  Prior  to  going  into  this  meeting,  had  you 
taken  these  figures  from  the  insurance  company 
and  made  a  memorandum  of  your  own  ? 

A.  Yes.  Prior  to  going  into  ^Ir.  Coughlin 's 
office,  in  order  to  explain  the  function  of  the  retro- 
spective plan  and  to  give  him  the  indicated  cost 
under  that  plan,  I  took  the  receipts  for  the  past 
year,  that  is,  from  September  until  May,  which  had 
been  reported  to  us  at  that  time,  and  projected 
them,  together  with  the  approximate  annual  gross 
reveiuie,  and  I  have — I  did  this  in  my  office,  took 
these  from  my  files  before  going  to  Mi-.  Coughlin 's 
office. 

Q.  Did  you  have  that  memoi-andum  with  }'ou  in 
Mr.  Coughlin 's  office?  A.     Yes. 

Q.  What  otluM-  memorandum  or  letters  did  you 
have  ? 

A.     r  ])robably  had  the  claims  reports  and  I  had 
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the  figures  that  we  worked  up  at  the  Fidelity  & 

Casualty  Company  office. 

Q.  You  had  your  memorandum  of  August  15th 
with  you?  A.     Yes. 

Q.  And  the  letter  of  July  31st,  or  did  you  include 
that  ?  A.    What  letter  is  that  ?  July  31st  ?  [287] 

Q.     That  was  their  answer,  this  letter.  Exhibit  BB. 

A.     Yes. 

The  Court :     A  letter  in  answer  to  Exhibit  AA. 

Q.  (By  Mr.  St.  Clair) :  Now,  at  this  conference 
with  Mr.  Coughlin  on  August  27th,  Mr.  Cantlen, 
at  which  time  possibly  Mr.  Davis  was  there  part 
of  the  time,  what  was  said  and  done  ? 

A.  I  explained  to  Mr.  Coughlin  the  workings 
of  the  restrospective  plan,  and  doing  it,  I  had  to 
make  notes  in  order  to  illustrate  to  him  the  actual 
cost  as  it  would  work  out,  as  the  program  would 
work,  to  him,  showing  him  what  his  deposit  of 
standard  premium  was  going  to  be  with  the  rate 
of  2  per  cent  times  the  projected  annual  gross  re- 
ceipts; what  it  would  be  with  the  minimum  appli- 
cation, and  what  it  would  be  with  the  maximum 
application,  showing  him  the  various  spreads  for 
losses,  and  explained  exactly  what  his  cost  would 
be  or  could  be  under  this  retrospective  program. 

Q.  Do  you  have  in  your  files  any  memorandum 
made  of  that  conversation? 

A.  Well,  I  have  the  pencilled  memorandum  that 
I  made,  explaining  the  functions  and  workings  of 
the  plan  to  him. 

Q.     Was  this  memorandum  made  in  the  presence 
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of  Mr.  Coughlin?  A.     Yes,  it  was. 

Q.  The  document  which  I  have  just  handed 
you,  and  which  I  have  just  shown  to  counsel,  Mr. 
Cantlen,  is  a  piece  of  yellow  pad  paper  with  jDen- 
cilled  notations  on  it.  Are  those  notations  [288]  the 
ones  you  refer  to  that  were  made  in  the  presence 
of  Mr.  Coughlin? 

A.  Yes.  This  was  a  method  of  application  of 
the  plan. 

Q.     Of  the  retrospective  plan? 

A.     That  is  right. 

Mr.  St.  Clair:  We  offer  the  memorandum,  as 
identified  by  the  witness. 

Mr.  Murman:  To  which  I  object  on  the  ground 
it  is  purely  speculative,  assumes  facts  not  in  evi- 
dence, not  binding  on  the  plaintiff. 

The  Court :     Well,  I  will  admit  it. 

Mr.  St.  Clair:  You  may  object,  but  T  am  talking 
about  a  reti'osi)ectivc  plan. 

Q.  Is  that  where  you  took  a  so-called  standard 
rate  like  2  per  cent,  and  agreed  if  the  loss  ratio  at 
the  end  of  the  year  is  lower  than  expected  it  will 
reduce,  the  premium  will  ])e  reduced  to  one  \)vv  cent, 
and  if  higher  it  will  be  increased  to  2  per  cent  '. 

A.  That  is  right.  Use  what  you  call  a  basic 
factor,  and  take  losses  and  combine  your  losses 
wiili  llie  Factor,  produce  your  basic,  wliieh  is  yoni- 
retr()S])ective  ])lan,  bring  out  the  minininni,  or  cer- 
tain mininunn  and  maximum. 

Mr.  St.  Clair:     1  will  not  attempt  tt)  read  this, 
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Your   Honor.    It   is   simply   the   figures   described 

by  the  witness. 

Q.  Further  at  this  conference  of  August  27th, 
I  believe  you  testified  you  left  the  binder  with  Mr. 
Coughlin?  [289]  A.     Yes. 

(The  Document  Was  Marked  "Third  Party 
Defendants'  Exhibit  NN,"  in  Evidence.) 

Q.  (By  Mr.  St.  Clair) :  I  believe  you  testified 
— well,  go  on;  tell  us  what  happened  at  that  con- 
ference, in  regard  to  what  Mr.  Coughlin  said  and 
his  instructions  to  you. 

A.  At  that  meeting,  Mr.  Coughlin  was  still  not 
desirous  of  entering  into  a  retrospective  arrange- 
ment. He  asked  me  to  continue  my  efforts  to  get 
a  guaranteed  cost  plan,  either  from  the  Fidelity 
Compan}^  or  to  see  what  I  could  do  with  the  Fidelity 
Company,  or  other  markets,  on  a  guaranteed  cost 
basis. 

Q.  And,  pursuant  to  those  instructions,  did  you 
attempt  to  find  another  market  for  the  risk  ? 

A.     Yes,  I  did. 

Q.  Can  you  tell  what  other  companies  you 
solicited  ? 

A.  Yes.  I  attempted  to  interest  the  Pacific  In- 
demnity Company. 

Mr.  Murman:  I  think  it  is  incompetent,  irrele- 
vant and  immaterial  what  other  companies  he  may 
have  sought  to  interest  here. 

Mr.  St.  Clair:  This  is  an  agent  acting  under 
instructions   from   the   principal.    I   think   we   are 
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entitled  to  show  he  carried  out  the  instructions  of 
the  principal  in  an  attempt  to  find  another  market 
and  couldn't  find  one. 

The  Court :  I  don't  see  it  is  particularly  material 
to  the  case,  myself,  each  company  he  solicited.  T 
will  allow  the  [290]  question  just  in  a  general  way, 
that  he  solicited.  He  has  already  said  that,  a  couple 
of  times,  he  solicited  various  other  companies  and 
couldn't  get  them  to  take  the  risk,  is  my  under- 
standing of  the  testimony  heretofore. 

A.     That  is  correct. 

Q.  (By  Mr.  St.  Clair) :  You  were  not  able  to 
find  another  company  that  would  take  the  risk? 

A.  That  would  take  the  risk  at  a  more  attractive 
basis  than  the  Fidelity  &  Casualty  Company  were 
offering. 

Q-  T)o  you  know  how  many  companies  you  so- 
licited, in  number,  not  naming  them? 

A.     Five  or  six. 

Q.  You  have  testified  that  subsequent  to  that, 
and  about  September  23rd,  you  had  another  con- 
ference with  Mettalia  and,  T  believe,  O'Malley.  That 
was  the  conference  at  wliicli  tliey  insisted  upon  tlie 
retrospective  basis,  is  that  correct  I  A.     Yes. 

Q.  Subsequent  to  that,  as  I  understand  it,  you 
testified  that  you  took,  sometime  around  the  (muI 
of  Sc])tember  or  first  of  ()('tol)er,  you  went  to  Mr. 
(Vnighlin's  office  with  the  vetrosj)ective  arrange- 
ment ?  A.     Yes. 

Q.  I  hand  you  the  retrospective  agreement.  De- 
fendants' Exhibit  (\    At  this  conferiMicc  at  the  end 
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of  September  or  first  of  October,  did  you  discuss 
that  retrospective  arrangement  with  [291]  Cough- 
lin?  A.     Yes. 

Q.  Did  you  go  over  it  with  him  page  by  page  or 
in  any  other  way? 

A.  I  went  over  there  and  I  went  over  the  factors 
that  were  established. 

Q.     What  do  you  mean  by  the  "factors'"? 

A.  In  other  words,  in  here,  basically,  they  state 
that  the  premium,  the  retrospective  premium,  is  to 
be  so  much,  certain  j)ercentage  of  the  standard 
premium.  Conventional  factor  of  loss  is  established ; 
then  this  goes  on,  using  the  computation.  Total 
retrospective  premium  would  be  computed,  or  the 
losses  are  adjusted  from  time  to  time,  and,  in 
other  words,  under  the  retrospective  plan  it  goes 
on  until  all  losses  are  finally  disposed  of  under 
the  contract. 

Q.  In  these  explanations,  were  you  using  these 
figures  you  have  heretofore  testified  to  of  one  per 
cent,  2  per  cent,  and  3  per  cent?  A.     Yes. 

Q.  I  believe  you  have  testified  that  Mr.  Coughlin 
still  stated  he  wanted  a  guaranteed  plan,  is  that 
correct  1 

A.  Yes.  He  asked  me  to  leave  this  with  him,  that 
he  wanted  to  look  it  over  and  x)ossibly  he  would 
want  his  attorney  to  look  it  over,  but  he  was  still 
of  the  opinion  and  felt  and  left  the  feeling  with 
me  that  he  wanted  a  guaranteed  cost  program.  [292] 

Q.  Then  you  left  the  retrospective  agreement 
with  him  ? 
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A.  And  I  told  him  that  we  would  make  efforts 
to  attempt  to  secure  a  guaranteed  cost  program. 

Q.     And  you  did  continue  such  efforts'? 

A.    Yes. 

Q.     Were  you  able  to  get  one  ?  A.     No. 

Q.  I  refer  you  to  your  tile  and  a  letter  of  Octo- 
ber 29,  1946.  Do  you  have  a  letter  to  the  F.  &.  C. 
in  your  file  of  that  date"? 

A.    Yes.  That  was  to  us. 

Mr.  St.  Clair:  I  offer  in  evidence  a  letter,  as 
identified  by  the  witness,  dated  October  29,  1946, 
addressed  to  the  Bayly,  Martin  &  Fay,  from  the 
Fidelity  &  Casualty  Company  of  New  York. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  00,"  in  Evidence.) 

Mr.  St.  Clair:  This  letter,  Exhibit  00,  dated 
Octobei-  29th,  on  the  letterhead  of  the  Fidelity  & 
Casualty  Company  of  New  York:  (Reading  Third 
Party  Defendants'  Exhibit  00.) 

Q.  Using  that  exhibit,  Mr.  Cantlen,  did  you 
solicit  information  on  that  point  from  the  assured? 

A.  Yes.  Yes,  I  contacted  ^Ir.  Davis  by  telephone 
and  called  this  to  his  attention,  and  he  advised  me 
that  the  only  filing  with  the  ICC  was  on  California 
Motor  Trans])ort  Company,  Ltd.,   Docket  15506. 

(^).  r>ut  the  letter  itself  was  not  sent  to  (^ough- 
lin?[293]  A.     No. 

Q.  You  have  in  your  tile  a  sei'ies  of  letters 
ai"<>iin(l    Novcniltcr,    lf)4(),    liavini;-    to    do    with    the 
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American  Manganese  Company.  Do  you  have  those 

before  you  ?  A.     Yes. 

Q.  That  consists  of  a  letter  dated  October  23rd 
from  the  American  Manganese  Steel  Division  to 
California  Motor  Transport  Company,  Ltd. ;  letter 
of  November  5,  from  California  Motor  Transport 
Company,  Ltd.,  to  Spengler  &  Johnstone,  Inc.,  at- 
tention Mr.  Henry  Cantlen;  and  letter  dated  No- 
vember 18,  to  American  Manganese  Steel  Division, 
carbon  copy,  from  California  Motor  Transport  Com- 
pany, Ltd.  Those  are  the  three  letters  to  which 
you  refer  as  the  Manganese?  While  they  are  look- 
ing at  that,  Mr.  Cantlen,  I  show  you  Defendants' 
Exhibits  D,  E,  F  and  Gr,  which  were  marked  for 
identification,  which  consist  of  checks  of  Bayly, 
Martin  &  Fay,  and  in  each  case  two  forms  attached 
to  the  check.  Will  you  identify  those,  in  each  case, 
as  coming  from  your  files,  and  as  being  from  the 
files  of  Bayly,  Martin  &  Fay? 

A.  Yes.  This  is  a  copy  of  the  statement  form 
that  would  accompany  the  check  to  the  insurance 
company,  and  these  are 

Q.     "  These ' '  ?  That  first  one 

A.  Form  3470,  standard  form.  These  two  are 
what  we  call 

Q.     That  is,  the  tw^o  unnumbered? 

A.  We  have  invoice  numbers  on  them.  They  are 
our  own  office  [294]  records. 

]\lr.  Murman:  Is  that  part  of  the  exhibit  for 
identification  ? 

Mr.  St.  Clair:     Yes. 
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Q.  Is  that  number  on  all  four  exhibits,  Mr. 
Cantlen?  A.     Yes. 

Q.     You  identify  them  all  as  such? 

A.     Yes.  This  is  a  copy  of  our  Accounts  Payable. 

Mr.  St.  Clair:  Mr.  Eisner  didn't  see  fit  to  offer 
these,  Your  Honor,  so  I  will  offer  them.  If  they 
may  keej)  that  same  number,  then  we  won't  be 
confused. 

The  Clerk:  Defendants'  Exhibits  D,  E,  F,  G, 
heretofore  marked  for  identification,  are  admitted 
in  evidence. 

(Docmiients  Marked  "Defendants'  Exhibits 
D,  E,  F,  and  G"  Were  Offered  and  Received 
in  Evidence.) 

Mr.  St.  Clair:  We  offer  the  three  letters,  as 
identified  by  the  witness,  as  one  exhibit,  Third  Party 
Defendants'  Exhibit  next  in  order. 

(Documents  Were  Marked  "Third  Party  De- 
fendants' Exhibit  PP,"  in  Evidence.) 

Mr.  St.  Clair:  The  letter  of  October  23rd,  194(3, 
is  on  the  letterhead  of  American  ^langanese  Steel 
Division,  to  California  Motor  Transport  Company, 
Ltd.:  (Reading.) 

The  letter  of  November  5th,  1946,  is  on  the  letter- 
head of  (California  Motor  Transport  Company,  Ltd., 
to  S])engler  &  Johnstone,  Inc.:  (Reading.)  [295] 

The  letter  of  Novemlx'r  18,  194(),  to  American 
Manganese  Steel  Division,  with  a  car])on  copy  to 
California  Motor  Transport  (^)ni])nny,  Ltd.,  reads: 
(Reading.) 
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The  Court :     That  is  signed  by 


Mr.  St.  Clair:  Mr.  Mettalia— no,  Mr.  Cantlen; 
and  copy  sent  to  California  Motor  Transport.  It 
states  in  there  the  policy  expires  September  1st, 
1947,  in  that  letter  dated  October  18,  1946. 

Q.  Now,  after  you  had  left  the  retrospective 
agreement  with  Mr.  Coughlin,  you  continued  to  try 
to  find  a  market  1  On  or  about  November  13th,  were 
you  solicited  by  the  Fidelity  &  Casualty  Company 
concerning  the  retrospective  agreement '? 

A.     Yes,  they  wrote  this  letter. 

Q.  You  received  this  letter  which  you  now  hand 
me  ?  A.     Yes. 

The  Court:     What  is  the  date  of  that  letter? 

Mr.  St.  Clair:  November  13,  1946.  We  ofCer  in 
evidence  the  letter  identified  by  the  witness  as  next 
in  order. 

(A   Document   Was   Marked   "Third   Party 
Defendants'  Exhibit  QQ,"  in  Evidence.) 

Mr.  St.  Clair:  This  letter  is  on  the  letterhead 
of  Fidelity  &  Casualty  Company  of  New  York,  ad- 
dressed to  Bayly,  Martin  &  Fay,  114  Sansome  Street, 
re  California  Motor  Transport  Policy  No.  SPL- 
20968.  (Reading.) 

Q.  On  or  about  the  date  of  this  letter,  Mr.  (/ant- 
len,  did  you  [296]  have  any  telephone  or  other 
conference  with  Mr.  Mettalia  concerning  this  retro- 
spective agreement? 

A.  No,  I  don't  recall  any  conversation  with  Mr. 
Mettalia. 

Q.     AVhen  you  received  this  letter 
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The  Court:  Who  is  that  Exhibit  QQ  to?  From 
the  plaintiff  to  Bayly,  Martin  &  Fay? 

Mr.  St.  Clair:     Yes,  sir. 

Q.  When  you  received  this  letter  on  November 
13  did  you  discuss  it  with  Mr.  Coughlin  ? 

A.  Yes.  I  attempted  to  get  in  touch  with  Mr. 
Coughlin,  and  my  best  recollection,  he  wasn't  avail- 
able, or  I  called  him  and  he  said  he  would  get  in 
touch  with  me  in  a  few  days,  but  we  were  not  able 
to  get  together.  Whether  he  couldn't  see  me  at  that 
particular  time,  or  he  was  out  of  town,  or  not  avail- 
able, I  don't  exactly  recall. 

Q.  Then  did  you  receive,  on  or  about  December 
11th,  from  the  F.  &  C,  a  letter?  A.     Yes. 

Q.     Is  that  the  letter  which  you  now  hand  me? 

A.     Yes. 

Mr.  St.  Clair:  We  ask  that  letter  dated  Decem- 
ber 11,  1946,  as  identified  by  the  witness,  be  ad- 
mitted in  evidence  as  next  in  order. 

(The  Document  Was  Marked  "Third  Party 
Defendants'  Exhibit  RR,"  in  Evidence.)  [297] 

Mr.  St.  Clair:  This  letter,  Your  Honor,  reads 
as  follows:  (Reading.) 

Q.  Mr.  Cantlen,  upon  receipt  of  that  letter  of 
December  11th,  what  did  you  do,  if  anything? 

A.  1  contacted  Mr.  Coughlin.  My  recollection, 
it  was  by  telei)h()n('.  And  he  told  me  detinitely  that 
he  would  not  enter  into  the  retrospective  i)h\ii,  so 
then  I  conveyed  the  information  to  the  P^'idelity  & 
Casualty  Company. 

Q.     ^Po  whom  there,  do  you  know  ? 
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A.     Mr.  Anderson,  by  telephone. 

Q.  Subsequent  to  that  time,  did  you  have  any 
— withdraw  that.  Subsequent  to  that  letter,  did  you 
make  any  continued  effort  to  find  a  market? 

A.  Yes.  There  was  a  thirty-day  notice,  so  we 
still  had  time  to  W'Ork  on  the  program,  and  I  con- 
tinued my  efforts  in  the  local  market,  and  also  I 
engaged  facilities  of  our  Los  Angeles  office  to  see 
if  thej^  couldn't  endeavor  to  secure  a  market. 

Q.     Did  you  advise  Mr.  Coughlin  of  that  ? 

A.  Yes;  I  told  him  I  was  continuing  to  attempt 
to  get  a  market  on  the  guaranteed  cost  basis  on  a 
rate  that  we  felt  w^as  commensurate  for  the  risk. 

Q.  During  this  period  between  the  time  of  the 
notice  of  cancellation  and  the  actual  cancellation 
of  the  polic}',  do  you  recall  any  conference  in  Mr. 
Coughlin 's  office,  where  a  gentleman  by  the  name 
of  Sim]3Son  was  present — some  such  name?  [298] 

A.     Yes. 

The  Court:  You  mean  before  or  after  the  can- 
cellation ? 

Mr.  St.  Clair:  After  the  notice  of  cancellation 
and  before  the  cancellation. 

Q.     Sometime  during  that  month?  A.     Yes. 

Q.     Can  you  place  the  time  of  that  ? 

A.  Well,  it  was  previous  to  January  17th.  Mr. 
Coughlin  told  me  he  was  considering  and  entertain- 
ing the  idea  of  going  into  the  Transport  Insurance 
Exchange. 

Q.     That  is  a  reciprocal  company? 

A.     Yes.   We  had  considerable  talk  about  it. 
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Q.     That  is,  you  and  Mr.  Coughlin?  A.     Yes. 

Q.     A¥hen  and  where  ? 

A.  In  his  office.  All  this  was  prior  to  the  meet- 
ing, after  the  cancellation  had  been  served  and 
prior  to  the  meeting  with  Mr.  Simpson,  and  wo 
were  interested  in  assisting  Mr.  Coughlin.  He  was 
our  client,  and  we  were  duty-bound  to  help  him 
wherever  we  could.  So  he  tliought  it  would  be 
advisable 

Q.     He  said  this  to  you^ 

A.  Yes.  He  said  he  would  arrange  to  have  Simp- 
son come  in,  and  the  three  of  us  would  have  a 
meeting. 

Q.     Who  is  Simpson  *? 

A.  Mr.  Simpson  is  the  General  Manager  for  this 
Transport  [299]  Insurance  Exchange,  wliich  Mr. 
Coughlin  was  contemplating  going  into.  AVe  held  a 
conference  and 

Q.  This  is  the  one  at  sometime  prior  to  Janu- 
ary 17? 

A.     Yes.   and   I    asked   Mr.    Simpson    some 

questions. 

Q.     Who  was  there  f 

A.     Mr.  Coughlin  and  myself  and  Mr.  Simpson. 

Q.     Anyone  else? 

A.  Not  to  my  recollection.  And  there  was  some 
(|uestions  that  I  wanted  to  ask  Mr.  Simjvson  and 
get  an  explanation,  and  1  made  some  recommenda- 
tions, and  subsequently  1  told  ^Ir.  Coughlin  there 
wvvv  certain  ])oints  I  wanted  to  clear  in  my  ovn.\ 
mind,  and  I  thought  it  would  be  advisable  for  him 
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to  have  them  cleared,  so  I  requested  an  opinion  from 
our  attorney  on  some  of  these  points  concerning 
the  reciprocal  company  and  the  obligations  of  a 
subscriber,  power  of  attorney,  and  I  forwarded  a 
copy  of  that  to  Mr.  Coughlin  under  date  of  January 
18,  1947. 

Q.  Did  3^ou  have  any  subsequent  conversations 
with  Mr.  Coughlin  on  this  matter,  that  is,  in  the 
next  few^  days,  before  the  cancellation? 

A.  Yes.  On,  I  would  say,  the  17th  of  January, 
or  the  16th,  I  had  a  further  meeting  with  Mr.  Met- 
talia,  and  I  asked  him  if  he  thought  that  if  I  could 
get  a  firm  order  from  the  assured  for  a  guaranteed 
cost  plan  at  a  rate,  would  he  submit  it  to  New^  York 
for  their  approval.  '\lr.  Mettalia  told  me  he  would 
submit  it,  but  he  held  little,  if  any,  hope  that  they 
would  consider  it.  [300]  I  then  went  to  Mr.  Cough- 
lin's  office  and  asked  him  if  he  would  give  me  a 
firm  order  at  a  rate  of  1.75,  that  I  would  like  to 
submit  it  on  the  firm  basis  to  Fidelity  &  Casualty 
Company,  and  at  that  time  he  told  me  that  he  had 
subscribed  or  entered  into  the  agreement  with  the 
Transport  Insurance  Exchange  and  they  were  to 
take  over  the  insurance  as  of  the  effective  date  of 
the  cancellation  of  the  Fidelity  &  Casualty  Com- 
pany. 

Q.  There  has  been  testimony  that  in  April  of 
1947  you  received  a  copy  of  the  final  audit,  but 
that  you  got  it  from  the  Fidelity  &  Casualty  Com- 
])any.  Subsequent  to  receiving  that  dociunent, 
which  is  contained  in  Plaintiff's  Exhibit   13,   did 
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you  have  any  conversation  with  the  Fidelit}^  &  Cas- 
ualty Company  concerning  it?  A.     Yes. 

Q.     Where  was  it  and  with  whom  was  it? 

A.  That  was  at  the  Fidelity  &  Casualty  Com- 
pany. My  first  meeting  was  with  Mr.  Mettalia, 
after  receiving  this  final  audit  statement. 

Q.     What  was  said? 

A.  I  objected  to  the  rate  charged  in  this  final 
audit,  and  contended  that  the  rate  of  2  per  cent  for 
the  primary  should  not  apply  at  the  earned  premium 
because  the  rate  of  2  per  cent  was  only — was  to  be 
used  in  connection  with  the  retrospective  agreement, 
or  retrospective  agreement  liasis,  and  I  felt  that 
they  were  not  charging  a  correct  premiinn  in  ajiply- 
ing  the  2.20  [301]  rate  for  the  over-all  coverage. 

Q.     What  did  Mr.  Mettalia  say? 

A.  Mr.  Mettalia  didn't  agree.  He  contended  that 
had  the  company  entertained  the  business  on  the 
guaranteed  i-ate  basis,  that  the  rate  would  have  at 
least  been  2.20. 

Q.  By  the  way,  this  insurance  that  was  placed 
by  Mr.  Coughlin  through  ]\Ir.  Simpson,  were  you 
or  your  firm  brokers  on  that  ?  A.     No. 

Q.  There  is  evidence  that  on  July  24,  1947,  an- 
other statement  was  issued  by  Hie  V.  ik  (\  on  this 
amount  that  was  due.  Did  you  have  any  conversa- 
tions with   the   F.   &   C.   concerning  that? 

A.     Yes. 

Q.     With  whom  was  that? 

A.  1  had  a  further  meeting  with  Mr.  Mettalia, 
and   we  were — we  went  over  into   Mr.  Anderson's 
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office  to  review  the  whole  situation  again,  and  I 
made  the  same  contention,  that  I  did  not  feel  that 
the  insurance  company  was  entitled  to  use  a  2.20 
rate  basis  because  that  basis  was  to  be  used  in  con- 
nection with  the  retrospective  agreement,  and  that 
my  assured  had  never  agreed  to  a  2.20  rate  on  a 
guaranteed  basis,  and  that  in  view  of  the  retrospec- 
tive agreement  not  having  been  signed  and  entered 
into,  that  I  could  not  agree  with  them  that  they 
were  entitled  to  a  2.20,  which  would  have  been  the 
standard  rate  under  the  retrospective  plan. 

Mr.  Murman:  What  is  the  date  of  this  state- 
ment? [302] 

The  Court :  That  was  in  July  of  1947,  practically 
a  repetition  of  what  he  said.  A.     That  is  right. 

Mr.  St.  Clair :  Yes.  I  am  trying  not  to  be  repeti- 
tious. Your  Honor. 

Q.  Then,  this  letter  of  August  7th,  Exhibit  17, 
which  you  transmitted  personally,  and  so  forth,  and 
which  you  testified  was  delivered  on  October  22nd, 
and  you  testified  in  some  detail  as  to  what  was  sug- 
gested, and  the  letter  of  October  22nd,  which  was 
Exhibit  18 — after  you  had  this  letter  of  October 
22nd,  did  you  use  it  again,  or  use  it  with  the  insur- 
ance company"? 

A.  Yes.  I  had  a  further  meeting  with  Mr.  An- 
derson. I  think  Mr.  Mettalia  was  there.  Mr.  Ander- 
son, after  that  meeting,  said  he  would  take  the  thing 
under  consideration  and  would  advise  me  of  his 
findings. 

Q.     And  that  letter  is  already  in  evidence,  saying 
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that  they  would  not  change  their  position? 

A.     Yes.  No,  here  it  is  here. 

Mr.  Murman:  I  think  there  is  a  quotation 
from  it. 

A.     Tlie  quotation  is  incorporated,  but  there  it  is. 

Mr.  Murman:  It  is  quoted  in  Plaintiff's  Exhibit 
19,  I  think.  Your  Honor. 

Mr.  St.  Clair:  There  is  no  use  burdening  the 
record  with  the  exhibit,  as  long  as  it  is  quoted. 

Q.  Why  did  you  not  deliver  the  letter  of  August 
7,  1947,  Exhibit  [303]  17,  until  October  22nd,  1947? 

A.  Well,  I  was  still  going  back  and  forth  with 
the  Fidelity  &  Casualty  Company,  and  I  had  really 
hoped  to  work  out  a  compromise  rate  at  which  the 
thing  may  be  compromised,  or  which  I  felt  might 
be  an  equitable  rate  to  suggest  to  my  client  to  pay. 

Q.  You  testified  previously  it  was  your  practice 
to  turn  clients'  money  over  to  the  insurance  com- 
pany the  next  month  after  you  received  it.  The 
evidence  showed  you  received  the  premium  for 
September,  1946,  in  November,  1946,  but  did  not 
turn  it  over  to  the  insurance  company  until  Janu- 
ary, 1947,  apparently  a  lapse  of  a  month  from  your 
standard  practice.  Do  you  have  any  explanation 
of  that? 

A.  Yes.  I  remember  when  the  young  lady 
brought  the  remittance  in,  called  to  my  attention 
the  remittance  had  been  received,  and  I  told  her  to 
hold  it  up  because  the  transaction  had  not  been 
completed,  as  far  as  wo  were  concerned;  there  was 
no  agreement :   the   assured  had  not   consented  or 
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agreed  to  the  retrospective  basis  on  which  the  com- 
pany was  insisting,  and  so  I  felt  that  it  was  still 
an  unsettled  problem,  and,  to  m}"  best  recollection, 
I  told  her  just  to  hold  that  temporarily. 

Q.  Were  you  asked  on  direct  examination,  when 
someone  else  called  you  as  a  witness,  as  to  why  you 
didn't  deliver  the  policy  to  Mr.  Coughlin  when  you 
received  it  in  October,  1946  ? 

A.  I  didn't  deliver  the  policies  to  Mr.  Coughlin 
because  the  policies  were  issued  in  conjunction  with 
the  retrospective  [304]  agreement,  and  until  and 
miless  the  retrospective  agreement  was  signed  I 
didn't  wish  to  involve  the  contracts  and  put  them 
through  our  books.  It  was  still  an  unfinished  mat- 
ter, as  far  as  our  office  was  concerned. 

Mr.  St.  Clair:  That  is  all  the  questions  I  have 
at  this  time.  Your  Honor,  from  this  witness. 

The  Court:  Maybe  the  reporter  needs  a  little 
rest.  We  will  recess  for  five  minutes. 

(Thereupon,  a  short  recess  was  taken.) 

Mr.  St.  Clair:  We  have  finished  with  this  wit- 
ness, Your  Honor. 

Cross-Examination 
By  Mr.  Eisner: 

Q.  The  questions  I  asked  before  and  you  ob- 
jected to  because  they  were  not  proper  cross-exami- 
nation of  your  witness,  I  may  ask  now. 

Q.     Mr.  Cantlen,  did  you  make  any  endeavor  to 
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collect  the  deposit  premiums  called  for  by  Policies 

20950  and  20968"? 

Mr.  Murman:  To  which  I  ol)ject,  as  I  have  here- 
tofore, that  as  far  as  the  plaintiff  is  concerned  it 
is  all  incompetent,  irrelevant  and  immaterial,  not 
within  the  issues  of  this  case. 

The  Court:     Overruled. 

A.     No,  I  did  not. 

Q.  (By  Mr.  Eisner) :  Did  Bayly,  Martin  &  Fay 
receive  any  bill  from  Fidelity  &  Casualty  Company 
for  this — for  these  deposit  premiums  under  these 
policies?  [305] 

Mr.  Murman:  Same  objection.  May  my  objec- 
tion run  to  all  this  line  of  testimony,  Your  Honor? 

The  Court :     Yes. 

A.  They  may.  They  usually  send  a  short  state- 
ment with  the  policies,  ^Ir.  Eisner.  Whether  they 
did  or  not  in  this  instance,  I  can't  actually  remem- 
ber ;  but  if  they  did,  we  would  ignore  them,  because 
we  do  our  billing  from  the  i^olicies  themselves,  not 
from  any  statement. 

Q.  Have  you  any  recollection,  Mr.  Cantlen,  at 
any  time,  of  Fidelity  cV:  Casualty  Company  having 
asked  or  demanded  the  deposit  premiums  from 
Bayly,  Marthi  &  Fay?  A.     No,  they  did  not. 

Q.  Or  made  any  inquiry  of  Bayly,  ^lartin  &  Fay 
whether  or  not  Bayly,  Martin  ^  Fay  had  collected 
the  deposit  premium  from  the  insured? 

A.     No,  tliey  did  not. 

Q.  Calling  your  attention  to  Exhibit  DD,  that 
is,  a  letter  addressed  to  California  Motor  Transport 
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Company  on  August  24,  1944,  with  reference  to  the 
policy  that  would  become  effective  on   September 
1st,  1944,  is  that  correct?  A.     That  is  correct. 

Q.  And  on  August  24,  1944,  prior  to  the  time 
of  the  expiration  of  the  policy  then  in  effect,  you 
forwarded  to  California  Motor  Transport  Comj^any 
the  new  policy  for  the  succeeding  year  with  your 
letter  of  August  24,  1944,  is  that  correct?  [306] 

A.  I  sent  the  renewal  policy  wdth  this  letter 
of  August  24th. 

Q.  That  is  right,  you  sent  the  renewal  policy 
with  your  letter  of  August  24th,  1944. 

A.     Correct. 

Q.  In  this  same  letter  of  August  24th,  1944,  in 
which  you  enclosed  the  renewal  policy,  you  also 
enclosed  your  invoice  for  the  deposit  premium 
under  the  policy  that  would  become  effective  on 
September  1st,  1944,  did  you  not? 

A.     That  is  correct. 

Q.  And  you  state  in  this  letter  a  remittance  in 
due  course  would  be  appreciated? 

A.     That  is  right. 

Q.  Was  this  letter,  the  practice  followed  in  1944, 
the  same  practice  you  had  been  following  in  collec- 
tion of  deposit  premiums  in  other  instances? 

A.    Yes,  sir. 

The  Court:     He  has  testified  to  that  before. 

Mr.  Eisner:  I  think  that  is  all,  if  Your  Honor 
please. 
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Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Cantlen,  you  mentioned,  in  answer  to  a 
question  put  to  you  by  Mr.  St.  Clair,  some  discus- 
sion about  the  Peralta  case  in  a  conference  on 
August  15,  1944,  in  Mr.  O'Malley's  office.  Do  you 
remember  that  remark?  A.     Yes. 

Q.  If  I  remember  your  testimony  correctly,  the 
discussion,  [307]  there  was  around  $15,000  reserve 
at  that  time,  and  it  was  reduced  to  $1,000,  following 
wiiich  there  was  a  figuring  of  the  premium  that 
would  be  considered  in  connection  witli  renewal, 
and  it  was  then  you  talked  about  the  retrospective 
agreement  1,  2,  and  3  arrangement,  is  that  right? 

A.     Well,  you  are  pretty  well  mixed  up. 

Q.  Didn't  those  things  take  place  at  that  con- 
ference ? 

A.     Yes,  but  you  haven't  got  it  straight. 

Q.     All  right,  you  tell  me. 

The  Court:     I  think  the  court  has  it  straight. 

A.     It  is  in  the  record. 

The  Court:  He  called  on  the  claims  man  and 
they  discussed  the  Peralta  case,  $15,000,  and  de- 
cided to  reduce  that  to  approximately  $1,000  because 
there  wasn't  any  liability,  and  so  reducing  it,  they 
then  raised  the  tentative  figure.  )i 

Mr.  Murman:  And  the  loss  ratio  was  then  fig- 
ured at  185  per  cent. 

The  Court:     Yes. 

Q.     (By   Mr.   Murman)  :     Going   forward  to  the 
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time  you  talked  with  Mr.  Mettalia  in  Januaiy,  1947, 

regarding  guaranteed  cost  basis 

A.     Yes. 

Q.     didn't  Mr.  Mettalia  at  that  time  tell  you 

about  the  disposition  of  the  Paralta  case? 

The  Court:     When  was  that? 

Mr.  Murman:     In  January,  1947,  Your  Honor. 

A.     No,  I  don't  think  so. 

Q.  (By  Mr.  Murman) :  Did  he  subsequently  tell 
you  al)out  the  disposition  of  the  Peralta  case? 

A.     Yes. 

Q.  When  did  he  tell  you  about  that,  according 
to  your  best  recollection? 

A.  I  don't  know  when  it  was,  but  it  was  after 
it  was  disposed  of,  whatever  that  date  was,  or  after 
the  trial  of  it.   I  don't  recall  the  date. 

Q.  It  was  during  this  time  following  the  cancel- 
lation of  the  policy  and  the  discussions  concerning 
the  final  audit  and  the  payment  of  premiums,  and 
so  on? 

A.  That  is  true,  it  was  in  that  interim  period 
that  that  case  w^as  disposed  of. 

Q.     Did  he  tell  you  that 

The  Court:     What  period  is  that  between? 

Mr.  Murman:  Following  the  cancellation  of  the 
policy,  Your  Honor,  and  during  the  period  of  final 
audit  discussions  and  the  discussions  concerning  the 
premium  rate. 

Q.     Isn't  that  right,  Mr.  Cantlen? 

A.     Yes,  it  was  after  the  cancellation  took  effect 
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and  between  January  19tli  and,  let's  say,  August, 

somewhere  in  that  period. 

Q.    Yes.    Of  1947?  A.     That  is  right. 

Q.  Did  he  tell  you  that  the  defendants  had  had 
a  judgment  against  [309]  them  for  $71,000  in  that 
case  %  A.     Yes. 

Q.  Did  he  also  tell  you  that  under  those  condi- 
tions they  couldn't  possibly  consider  a  renewal  at 
any  less  than  the  rate  they  had  ])reviously  discussed 
with  you? 

A.     The  thing  was  all  over  then. 

Q.  But  I  mean,  you  were  trying  to  work  out  a 
compromise  at  that  time? 

A.  Yes,  we  were  trying  to  work  out  a  compromise 
rate  at  that  time,  but  I  don't  see  that  that  had  any 
bearing  on  the  earned  premium. 

Q.  Going  back  to  the  first  policy  that  was  issued, 
where  you  had  Lloyd's  on  the  excess,  I  believe  you 
testified  the  total  premium  was  1.21,  including  the 
excess  ? 

A.     The  totals,  yes.   1.221,  wasn't  it? 

Q.     1.21  I  have  in  my  notes. 

The  Court :     I  have  1.21. 

A.     T  think  it  is  1.21. 

Q.  (By  Air.  Murman) :  Anyway,  Mr.  Cantlon, 
when  the  F.  &  C.  took  over  both  primary  and  the 
excess,  I  think  you  said  it  was  on  the  renewal  of 
the  1947  contract? 

A.  No,  it  was  as  of  October  1st,  1  think,  1943, 
and  the  correct  over-all  rate  was  1.21,  but  waiving 
the  tax  factor  on  your  London  pi-emium,  which  you 
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have  to  add  on,  and  a  rate  of  1.23  with  F.  &  C.  was 

comparable  to  1.21,  plus  your  taxes.  [310] 

Q.  I  see.  Actually,  it  was  about  the  same,  with 
the  tax?  A.     Yes,  over-all  cost. 

Mr.  Murman:     I  have  no  further  questions. 

Mr.  Eisner:     Nothing  further. 

Mr.  St.  Clair:  Nothing  on  redirect  examination, 
Your  Honor. 

(Witness  excused.) 

Mr.  Eisner:     Are  you  resting,  Mr.  St.  Clair? 

Mr.  St.  Clair:     Yes.  [311] 

Note 
[Note:  Pages  312-326,  covering  testimony  of 
James  C.  Coughlin  given  on  Oct.  11,  1949,  inadver- 
tently omitted  from  this  place  is  set  forth  in  the 
Supplemental  Transcript  of  Eecord  on  pages  399 
to  413.] 

JAMES  C.  COUGHLIN 
resumed. 

Cross-Examination 
(Continued) 

The  Court:  Mr.  Coughlin  was  on  the  stand  and 
being  cross-examined  by  Mr.  Murman. 

Mr.  ^lurman :     I  think  I  had  completed  my  cross- 
examination.    Mr.    St.   Clair,   1   believe,   has   some 
questions. 
By  Mr.  St.  Clair: 

Q.  Mr.  Coughlin,  did  I  understand  that  you  had 
been  President  of  the  defendant  since  1930,  or 
somewhere  in  that  region?  A.     Yes. 
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Q.  And  are  you  an  owner?  I  mean,  do  you 
own  companies  or  part  of  tliem  ?  A.    Yes,  I  do. 

Q.  Have  you  been  in  that  jiosition  during  all 
since  1930?  A.     I  w^ould  say  yes. 

Q.  During  that  period  of  time,  have  you  han- 
dled the  insurance  for  these  companies  which  are 
the  defendants  here  ?  A.     Yes. 

Q.  You  testified  that  the  gross  receii)ts,  rather, 
gross  premiums,  were  thirty  or  forty  thousand  dol- 
lars a  year,  I  believe  ? 

A.     That  is  just  approximate. 

Q.  Yes .  Have  these  been  substantial  during 
all  these  years,  [327]  these  insurance  i)remiums; 
that  is,  have  they  been  large  simis? 

A.  I  would  say  they  varied,  due  to  the  gross 
receipts,  of  course. 

Q.  You  will  recall  you  testified  that  Mr.  Cantlen, 
around  August  27th,  delivered  to  you  a  binder, 
copy  of  which  I  now  hand  you,  Defendants'  Exhibit 
B,  your  own  exhibit.  Do  you  i*eeall  that  testimony 
on  your  part  ? 

A.  Yes,  I  do.  He  handed  nie  this,  together  with 
a  letter. 

Q.  That  is  correct.  At  that  time,  did  you  read 
this  document  which  you  now  linvc  in  your  liand — 
(•ol)y  of  whicli  you  now  liavc  in  your  hand.'' 

A.     No,  sir. 

Q.  You  had  been  handling  insurance  for  a  h>ng 
])eriod  of  time?  A.     Yes,  sir. 

Q.     Do  you  know  what  a  binder  is? 

A.     Well,  I  do  and  1  don't,  I  suppose. 
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Q.  In  any  event,  you  did  not  read  that  docu- 
ment which  you  have  in  your  hand? 

A.  I  did  not,  but  I  do  know  a  binder  gives  you 
coverage  until  a  policy  is  issued. 

Mr.  St.  Clair:  I  move  to  strike  that  answer  as 
unresponsive  and  a  conclusion. 

Mr.  Murman:     You  have  asked  for  it. 

The  Court:  I  can't  do  that,  because  you  asked 
him. 

Mr.  St.  Clair:     All  right.  [328] 

Q.  Mr.  Coughlin,  did  you  turn  the  binder  over 
to  anyone  in  your  organization? 

A.     Mr.  Davis,  yes. 

Q.  Did  Mr.  Davis  make  any  kind  of  report  on 
it  to  you?  A.     No,  sir. 

Q.  Just  so  that  I  may  understand  it  correctly, 
you  proceeded  on  the  miderstanding  that  the  old 
policy  SPL-1457  was  continued  in  existence  by  this 
binder,  is  that  correct? 

A.  That  is  correct.  In  fact,  I  asked,  at  that 
particular  time,  when  the  binder  was  given  me,  of 
Mr.  Cantlen  if  there  was  going  to  be  any  additional 
charge  for  that  binder,  and  he  said  no,  that  he  has 
an  arrangement  with  F.  &  C.  to  carry  that  under 
the  old  rate  during  negotiations. 

Q.     Yes,  and  for  how  long? 

A.     Didn't  mention  a  period  of  time. 

Q.     And  you  didn't  ask  him? 

A.  No,  sir.  During  the  negotiations,  he  men- 
tioned, yes. 

Q.     You  relied  on  that?  A.     I  did. 
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Q.     You  didn't  read  that  written  docmnent? 

A.     No,  sir. 

Q.  You  didn't  personally  know  it  stated  on  its 
face  what  it  was  good  for?  A.     No,  sir. 

Q.     Do  you  know  now,  as  you  sit  there  ?  [329] 

A.     No,  sir,  I  do  not. 

Q.  Would  you  take  my  word  for  it,  it  says  sixty 
days,  it  is  good  for  sixty  days. 

A.     If  you  say  so,  yes. 

Q.  At  the  end  of  sixty  days,  did  you  instruct  Mr. 
Cantlen  to  make  any  attempt  to  extend  this  l)inder  ? 

A.  No,  sir.  When  he  came  up,  he  stated  tli(Mi  he 
was  still  negotiating  ^^^th  F.  &  C. 

Q.  Do  I  understand  it  is  necessary  in  your  Inisi- 
ness  for  you  to  have  insurance,  that  is,  necessary  hy 
reason  of  the  rules  of  the  ICC  and  Public  Utilities 
Commission?  A.     Yes. 

Q.  And  also,  I  assume,  without  insurance,  you 
risk  catastrophe,  that  is  accidents.  You  wcm'c  aware 
of  that  risk,  I  assume? 

A.  Yes,  indeed,  but  we  had  no  trouble  ])la('iivu"  iii- 
surance. 

Q.  T  Just  want  to  be  sure  1  understaiKl  this.  So 
that  you  didn't  read  the  binder,  didn't  know  how  long 
it  extended,  and  that  you  took  some  v(M-l)al  statenieiit 
from  Mr.  Cantlen  that  1457  was  continued  indeti- 

nitely? 

A.     I  read  it  slightly,  yes,  that  accompanied  with 

this  binder. 

Q.  Well,  you  were  satisfied,  as  a  l)usiness  man,  to 
i-elv  on  its  wording,  is  that  right? 
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A.  Well,  I  think  so,  and  also  what  Mr.  Cant) en 
(lid  tell  me  at  the  same  time. 

Q.  Are  you  familiar  with  the  fact  that  certain  of 
the  customers  [330]  or  clients,  or  whatever  you  call 
tliem,  that  you  serve,  require  certificates  showing  you 
are  insured?  You  are  familiar  with  that  fact,  are 
you  ?  A.     Yes,  I  am. 

Q.  I  hand  you  Third  Party  Defendants'  Exhibit 
PP,  letter  Novemiber  18,  1946,  with  reference  to  the 
American  Manganese  Steel  Division,  certificate  of 
insurance.  You  observe  that  is  a  letter  to  the  Ameri- 
can Manganese  Steel  Division?  A.     Yes. 

Q.     Attached  to  it  is  a  letter  from  you. 

The  Court :     That  is  Exhibit  what  ? 

Mr.  St.  Clair :     Exhibit  PP,  Your  Honor. 

A.     Yes. 

Q.  I  will  refer  you  to  the  letter,  a  carbon  of  which 
went  to  the  California  Motor  Transport  Company, 
Ltd.,  and  call  your  attention  to  the  fact  that  the  state- 
ment in  there  is  that  your  insurance  expired  Septem- 
ber 1st,  1947.  Do  you  see  that  statement  in  the  letter  ? 

A.     Yes,  I  do.  I  didn't  receive  this  letter. 

Q.     Did  anyone  in  your  organization? 

A.     I  supi^ose  Mr.  Da\ds  did.  I  didn't  receive  it. 

Q.  Did  Mr.  Davis  call  this  letter  to  your  atten- 
tion? A.     Not  that  I  recall. 

Q.  Was  it  your  routine  in  details  of  insurance,  is 
Mr.  Davis  the  man  that  would  do  that  insurance  busi- 
ness? [331]  A.     Majority,  yes. 

O.  Thoutz'h  you  had  handled  the  broad  company 
])(.)licv  ?  A.     Yes. 
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Q.  ^Ir.  Davis  didn't  call  your  attention  to  this  re- 
mark tliat  your  insurance  ran  out  Se]itenil)er  1st, 
1947  .^  A.     Not  to  my  knowled.ue,  no. 

Q.  Would  you  think  that  would  liave  been  within 
his  duties  to  call  that  to  your  attention  ?  Wlien  I  ask 
you  that,  I  don't  want  to  trap  you.  T  call  your  atten- 
tion that  this  is  after  the  sixty  days. 

Mr.  Eisner:  I  think  it  is  entir<'ly  incompetent,  ir- 
relevant and  immaterial,  if  the  Court  ])lease,  whether 
or  not  it  would  have  been  within  the  duties  of  Mr. 
Davis.  It  calls  for  a  conclusion  of  the  witness. 

The  Court:  I  don't  think  so.  I  will  allow  the 
(juestion. 

A.  Perhaps  he  didn't  notice  the  answer.  As  I  say, 
it  is  just  a  matter  of  routine.  They  send  it  to  you,  you 
send  it  to  the  insurance  company. 

Q.  That  is,  within  your  company,  it  was  just  a 
matter  of  routine  whether  you  had  insurance  or  not! 

A.     Oh,  no,  indeed  not. 

Q.  Was  Mr.  Davis  acting,'  under  your  direction 
and  ccmtrol  durin.e;  this  ])eriod  of  time  I 

A.     He  does,  yes.  [XV2'] 

Q.  You  tcstifi<'d,  Mr.  (^)Hulilin.  that  sometime 
prior  to,  r  Ix'licvc,  .Inly,  1l)4(i,  you  discussed  with 
someone  iinmcd  Sim])sou  the  ni.-itter  of  the  [)ossible 
insurance  in  the  'I'rnnsport  Insurnncc  l\\chanG:e,  is 
that  corr(H-t  i   Is  that  your  testimony  I 

A.     That  is  ri.s2:ht. 

Q.     At   that    time,    were   yon    familiar    with    the 
mctlKKl  ol'  o])('ration  of  an  inter-insurance  excliange^ 
such  as  the  one  in  <|uestion  .'' 
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A.     Somewhat,  yes. 

Q.  Were  you  shown  the  actual  type  of  document 
you  were  required  to  sign  ?  Were  you  sho\sTi  those  in 
July,  1946?  A.     Xo,  sir. 

Q.  But  you  understood  how  the  reciprocal 
worked  in  general? 

A.  In  general.  Some  of  the  other  carriers,  prior 
to  our  joining  up  mth  this  particular  company,  had 
insurance  with  them,  yes. 

Q.  You  discussed  it  vdth  your  fellow  carrier 
friends  ? 

A.     Yes,  and  attorneys,  that  is  right. 

Q.  And — it  is  jumping  ahead  of  myself  a  little — 
were  you  familiar  with  the  fact  that  in  this  particular 
inter-insurance  exchange  you  were  required  to  sign  a 
side  agreement,  as  it  were,  with  regard  to  how  you 
fix  the  amount  of  premium? 

'    A.     Well,  I  knew  there  was  a  difference  between 
the  payment. 

Q.  Did  you  know  you  had  to  sign  an  agreement 
besides  the  [333]  policy  in  whicli  it  was  decided  how 
the  premium  would  be  fixed? 

A.     I  ]:)elieve  I  signed  it,  yes. 

Q.  But  you  knew  that  in  July,  didn't  you,  that 
you  would  have  to  do  that?  A.     No,  I  didn't. 

Q.     When  did  you  first  learn  of  that  ? 

A.  After  the  cancellation  in  December  of  1947,  I 
told  Mr.  Cantlen  I  was  going  to  put  it  in  the  hands 
of  the  Truck  Transport  Exchange. 

Q.  I  show  you  your  own  Defendants'  Exhibit 
"C,"  Mr.  Coughlin,  which  is  the  retrospective  agree- 
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mcnt,  hand  tliat  document  to  you  and  I  understand 
from  your  previous  testimony  that  you  stated  Mr. 
Cantlen  came  to  your  office  with  that  document  and 
some  other  papers  and 

Mr.  Eisner:  Just  a  moment,  I  don't  think  there 
were  any  other  papers. 

Mr.  St.  Clair:  Well,  I  believe  he  testified  there 
were  some  other  papers.  If  you  would  like  me  to,  I 
will  confront  him  with  his  testimony.  \\\A\.  T  take  it 
hack. 

Q.  Were  there  any  other  papers  in  Mr.  Cantlen 's 
possession  at  the  time  he  handed  you  this  retrospec- 
tive agreement  ?  A.     Not  to  my  knowledge. 

Q.  And  what  was  the  conversation  with  regard 
to  that  retrospective  agreement  that  you  have  in  your 
possession  now  ?  [334] 

A.  Mr.  Cantlen  went  on  to  explaiii  the  workings 
of  this  retrospective  agreement — I  never  heard  of 
those  before,  never  knew  what  it  meant — and  as  he 
was  going  through  it,  T  said,  "Why,  Henry,  give  me 
the  substance  of  it,  what  is  it  costing  the  comi)am^  in 
dollars  and  cents?"  "Well,"  he  said,  "Jim,  it  will 
cost  your  company  $26,000.00  total."  T  said,  "Is  that 
regardless  of  our  loss  ratio?"  He  said,  "Yes,  the 
company  has  to  have  a  net  $2(), 000.00,  and  could  cost 
you  a  uiaxiTnuni  of  $80,000.00. "  So,  1  said,  "Henry, 
tlie  cost  of  the  insurance  now  is  ai'ound  $30,000.00. 
V()V  $4,000.00,  how  could  ]  su)).i('('t  our  com])any  to  a 
k>ss  of  $r)().000.()()  more  T'  1  said,  "I  can't  accept  the 
ret7'os))(M*tiv('  ])()licy."  He  said,  "All  right,  Jim,  T 
am  still  lU'uotiatinu  with  \\w  V.  S:  C." 
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Q.  What  in  general  were  your  gross  receipts  at 
that  time?  A.     I  don't  recall. 

Q.  Would  you  repudiate  the  suggestion  from  an- 
other witness  that  it  was  around  $1,700,000.00  a  year? 

A.     No,  sir. 

Q.     Would  that  be  approximately  right? 

A.     I  wouldn't  know. 

Q.     Who  would  know?  A.     Mr.  Davis. 

'}lv.  St.  Clair:     Is  he  goin.2:  on  the  stand? 

Mr.  Eisner :     Yes.  [335] 

Q.  (By  Mr.  St.  Clair) :  He  will  V)e  able  to  tell 
me  that  fact?  A.     He  should. 

Q.  You  don't  know  what  your  approximate  gross 
revenue  was? 

A.  Xot  off-hand.  Our  gross  receipts  have  been 
var}dng  each  year. 

Q.  I  hand  you  Third  Party  Defendants'  Exhibit 
*'XN,"  and  in  order  to  refresh  your  memory,  in  case 
you  didn't  hear  the  testimony,  Mr.  Cantlen  testified 
he  had  that  dociunent  mth  him — made  that  document 
on  your  desk  at  the  time  he  explained,  or  attempted 
to  explain  the  retrospective  agreement  to  you.  Do 
you  have  any  independent  recollection  as  to  whether 
Mr.  Cantlen  made  any  notations  in  front  of  you? 

A.  At  times  when  Henry  comes  up,  he  would  ])(' 
across  the  desk.  I  wouldn't  see  the  figures.  Pei^haps 
when  I  asked  him,  "How  does  this  work  in  dollars 
and  cents  to  the  company?"  Perhaps  in  his  memo- 
randum he  may  have  worked  it  out,  but  I  didn  't  see 
tlu-  figures.  He  may  have  worked  it  out  for  the  pur- 
]^<>s(•  (>]  tcllin*;'  me  tlx'  minimum  and  maximum. 
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The  Court :     Wliat  is  the  num])er  of  tliat  Exhibit  ? 

Mr.  St.  Clair:     It  is  Exhibit  ''NN." 

A.  T  don't  ronicmber  soeino^  tlio  Exhil)it  itself,  no, 
sir. 

Q.  (IJy  Mr.  St.  Clair) :  But  you  wouldn't  say  it 
wasn't  made? 

A.     I  wouldn't  say  that,  but  T  never  saw  it. 

Q.  But  did  you  know  at  that  time,  or  do  you  re- 
eall  Mr.  Cantlen  [336]  explaining-  to  you  the  maxi- 
mum of  $3.00  a  hundrc^d  ? 

A.  No,  sir,  nothing-  mentioiK^l  as  far  as  dollars 
other  than  the  $26,000.00  and  $80,000.00. 

Q.  I  am  interested  in  this  $80,000.00.  Just  how  do 
you  suppose  that  was  arrived  at  ? 

A.     As  I  say,  I  wouldn't  know. 

Q.  Would  you  eare  to  make  a  computation  as  to 
what  three  percent  times  your  gross  receipts  would 
be?  A.     No,  sir. 

Q.     You  have  made  no  such  com])utation? 

A.  No,  sir.  Whatever  he  did,  T  told  him  T  wasn't 
satisfied — the  retrospective  agreement  was  not  satis- 
factory to  me,  and  I  made  no  bones  about  it. 

Q.  He  showed  it  to  you,  didn't  he?  He  handed 
you  Defendants'  Exhibit  ''C"? 

A.     He  had  it.  I  saw  it. 

Q.     He  left  it  with  you,  didn't  he? 

A.     Yes,  right  on  my  desk. 

Q.  As  you  say,  he  attempted  to  eA'])lain  to  you,  or 
ex])lained  to  you,  how  it  worked? 

A.  I  asked  him.  He  was  ('X})laining  it,  yes,  and  E 
asked  him,  "Heniy,  that  is  all  Creek  to  me."   T  said, 
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''Tell  me  what  it  costs  our  company  in  dollars  and 

cents." 

Q.  Now,  Mr.  Coughlin,  I  call  your  attention  to  the 
first  page  of  that  document  that  was  handed  you  at 
the  time,  and  [337]  observe  that  it  refers  to  a  par- 
ticular policy  number  SPL  20968.  Did  you  observe 
that  at  that  time  ? 

A.  No,  sir,  never  observed  at  any  time.  In  fact, 
I  never  read  it  all  the  time  it  was  in  my  office. 

Q.     You  never  read  the  agreement? 

A.     No,  sir. 

O.  Did  vou  turn  this  over  to  anvone  in  vour  or- 
ganization  ?  A.     No,  sir. 

Q.     Did  Mr.  Davis  see  this  document? 

A.     No,  sir. 

Q.     So  that  it  never  got  out  of  your  possession? 

A.     That  is  right. 

Q.     You  never  read  it  ?  A.     That  is  right. 

Q.  Never  noticed  it  had  the  new  policy  number 
20968  on  it?  A.     No,  sir. 

Q.     You  took  no  interest  in  it  at  all  ? 

A.  I  didn't  want  it.  Why  should  I  take  an  inter- 
est in  it? 

Q.  And  you  didn't  inquire  whether  you  were  cov- 
ered in  the  binder  ? 

A.  I  know  I  was  told  I  was  covered  in  the  ])inder 
on  August  27th. 

Q.  At  my  request,  your  counsel  furnished  me 
three  or  four  documents — which  T  have  never  seen 
until  this  moment.  Your  Honor — which  purport  to 
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1)0  the  policy  issued  by  the   [338]   Transport  Ex- 
change. 

Mr.  St.  Clair:     If  I  may  be  ])ermitted  a  second? 

The  Court :  Do  you  want  to  take  a  recess,  Mr.  St. 
Clair? 

]\Ir.  St.  Clair:  No,  I  am  just  looking  for  one  docu- 
ment. Your  Honor.  It  ^^ill  take  me  just  a  moment. 

Q.  I  hand  you  tliese  documents,  that  your  coun- 
sel just  gave  me,  and  ask  you  if  }'ou  are  able  to  tell 
me  whether  or  not  these  are  all  the  documents  that 
were  signed  by  you  or  by  the  Transport  Exchange? 
Well,  your  counsel  now  has  handed  me — obviously 
those  are  not  all  of  them.  I  hand  you  another*  docu- 
ment entitled,  ''Profit  Sharing  and  Premium  Deter- 
mination Agreement,"  and  ask  you  if  you  have  ever 
seen  that  document  before  ?  A.     Yes. 

Q.  And  was  that  signed  by  you  on  l)ehalf  of  the 
Defendants  here  ?  A.     Yes. 

Mr.  St.  Clair:  I  ask  that  this  "Profit  Sharing 
and  Premium  Allowance  Agreement,"  with  those 
things,  those  Addendum  "1 "  and  Addendum  "2,"  as 
identified  by  the  witness,  go  in  evidence  as  Third 
Party  Defendants'  Exhibit  next  in  order. 

Mv.  Eisner:  We  will  ()l)j("ct,  if  the  Court  ])leas(', 
that  this  is  inc(»nii)eteiit,  irrelevant  niid  iminalcrinl 
for  this  reason,  [339]  that  the  only  matei-inlity  thai  I 
can  find  and  the  reason,  in  tlie  insurance^  that  was 
placed  by  the  C'alifornia  Motor  Trans])ort  Company 
— I  asked  Mr.  (^)Ughlin  was  he  in  a  position  and  did 
he  have  an  agreement  he  could  ])lace  with  the  Insur- 
ance Exchange,  this  insurance  at  the  same  rate  prior 
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to  the  time  and  at  the  time  that  the  original  insur- 
ance expired. 

Mr.  St.  Clair :  If  you  are  arguing  the  question  be- 
fore you  put  the  question  to  the  witness 

Mr.  Eisner:  I  am  not  putting  a  question,  I  am 
arguing  my  objection. 

Mr.  St.  Clair:  The  reason  I  am  offering  it,  this 
vritness  deliberate!}^  testified  he  could  get  insurance 
at  this  same  rate.  I  want  to  show  in  a  reciprocal  that 
you  can't  possibly  know  what  the  rate  is.  It  is  im- 
peaching the  witness. 

The  Court :  He  testified,  as  I  recall  it,  that  up  to 
the  time  the  binder  was  issued,  he  could  get  insurance 
at  the  same  rate,  and  that  at  even  up  to  the  time  of 
the  cancellation,  he  could  get  insurance  at  a  few  cents 
more. 

Mr.  St.  Clair :     That  is  correct. 

Mr.  Eisner :  Su))stantially,  yes.  The  insurance  he 
could  get  at  the  same  rates  was  at  the  time  the  binder 
was  issued,  and  at  the  time  the  original  insurance 
expired,  and  that,  in  my  opinion,  is  the  only  period. 

The  Court :  He  wTnt  further  than  that  and  said  at 
the  time,  Mr.  Eisner,  the  insurance  was  cancelled,  he 
could  get  [340]  it  at  a  few  cents  more,  that  he  went 
to  Simpson  and  Simpson  told  him  he  could  get  it  at 
a  few  cents  more. 

Mr.  St.  Clair :     That  is  exactly  correct. 

Mr.  Eisner :     That  is  substantially  correct. 

yir.  St.  Clair:     Is  it  admitted  in  evidence? 

The  Court :     Yes. 
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(A  doeiimont  was  marked  Tliird  Party  De- 
fendants' Exhiint  No.  "SS"  in  (>vidonoo.) 

Ml*.  St.  Clair:  As  a  matter  of  fact,  I  snspect  I 
])etter  enter  them  all  as  Exhibit  No.  '*SS."  They  are 
all  ])art  of  the  same  transaction. 

The  Clerk:     I  will  mark  this  "SS-l"  then. 

Q.  (By  Mr.  St.  Clair):  This  document,  Mr. 
Coughlin,  is  entitled,  ''Power  of  Attorney,"  and  I 
ask  you  if  that  is  your  signature^  on  there,  and  if  you 
signed  that  ?  A.     It  is. 

Mr.  St.  Clair:  We  offer  this  as  Third  Party  De- 
fendants'Exhibit  "SS-2." 

(Document  was  marked  Third  Party  Defend- 
ants' Exhibit  "SS-2"  in  evidenc(\) 

Q.  (By  Mr.  St.  Clair)  :  T  show  you  what  ]nir- 
ports  to  be  a  document,  original  of  Policy  28-001,  and 
ask  you  if  that  was  thc^  policy  issued  in  connection 
with  the  ])rofit-sharing  and  premium  determination 
agreement  and  power  of  attorney? 

Mr.  St.  Clair:  Do  you  want  to  sti])nlat('  these  in, 
Mr.  [341]  Eisner? 

]\rr.  Eisner:  "N'es,  they  are  identified.  They  are 
offered  as  one  Exhibit,  T  take  it  ! 

Mr.  St.  Clair :     We  offer  that 

Mr.  Murman:     They  are  all  "SS." 

Mr.  St.  Clair:  We  offer  that  as  "SS-lV  and  what 
a])])arently  is  some  sort  of  excess,  shows  a  small  pre- 
mium, as  "SS-4." 

The  Coui't :     Received. 

(DiKMunents  were  niaiUrd   Thiid    Paity   De- 
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fendants'  Exhibits  ''SS-3"  and  "SS-4"  in  evi- 
dence.) 

Q.  (By  Mr.  St.  Clair)  :  Are  you  familiar  with 
those  documents  ?  Do  you  know  how  the  premium  is 
determined  under  it  ? 

A.  Well,  to  a  certain  extent,  that  the  maximum 
we  could  get  stuck  for  is  one  month's  premium. 

Q.     That  is  your  interpretation  of  it,  any  way? 

A.     Yes. 

Q.     That  is  what  you  say  these  mean,  do  you? 

A.     That  is  right. 

The  Court :  That  means  that  you  considered  that 
this  policy  could  be  cancelled  at  the  end  of  any 
month  ? 

A.  No,  that  was  in  case  of  cancellation,  we  couldn  't 
lose  anything,  ])ut  might  our  company  go  broke  or 
something,  the  l^est  we  could  be  stuck  for  is  one 
month's  premium,  but  there  had  to  be  bankruptcy 
in  the  company,  I  believe,  before  that  [342]  could 
happen. 

Q.  Yes,  but  as  far  as  the  accidents,  day  by  day 
accidents,  if  we  may  call  it  that,  under  this  premium 
determination  agreement,  do  you  understand  you 
pay  for  those  losses  plus  13  per  cent  ? 

Mr.  Eisner :  Just  a  moment.  T  think  those  docu- 
ments speak  for  themselves,  if  th(^  Court  please.  I 
don't  think  it  is  proper  to  argue  with  the  witness 
about  the  contents  of  the  document. 

Mr.  St.  Clair:     Withdraw  the  question. 

Q.  I  show  you,  Mr.  Coughlin,  page  2  of  Defend- 
ants' Exhibit  "SS-1,"  and  ask  you  if  you  read  that 
page  before  you  signed  the  agreement? 
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Mr.  Eisner:  Just  a  moment,  Mr.  St.  Clair,  that 
])a,^e  you  are  showing-  the  witness,  just  to  show  the 
unfairness  of  trying  to  read  one  document  without — 
it  is  governed  and  controlled  by  a  page  of  the  policy 
itself,  which  is  another  part  of  this  Exhibit,  they 
being  parts  of  one  transaction,  aiul  whieli  limits  spe- 
cifically any  liability  for  premium  in  addition  to  the 
premium  that  is  specified,  to  a  maximum  of  the  de- 
posit premium,  and  the  deposit  premium  is  a  total  of 
$2,500.00  under  one  policy,  whicli  is  the  primary 
policy,  and  Jj?r)00.00  under  the  oWu^r  ])olicy,  which  is 
the  excess,  so  that  the  maximum,  while  there  is  an 
opi)ortunity  for  dividend  in  the  case  of  premium,  the 
earned  premium  should  be  less  than  [343]  the  pre- 
miimi  that  was  paid.  The  maximum  (^f  liability  in  the 
event  of  cancellation  of  the  insurance  by  the  insured 
would  be  the  deposit  premium. 

Mr.  St.  Clair:  Mr.  Eisner  has  given  an  argimient 
of  the  points  I  can't  let  go  unchallenged.  As  I  am 
one  of  the  few  attorneys  in  the  State  that  had  to  go 
through  the  California  Hawaian  Indemnity  Ex- 
cliange  matter,  T  know  what  1  am  talking  about.  I 
know  tli(^  liability  that  would  ensue  if  the  Exchange 
went  broke.  T  am  talking  about  the  rate.  TTc  has  b(>en 
testifying  about  th<'  rate  all  along,  and  I  am  asking 
him.  not  what  his  liability  was  if  the  Exehange  went 
broke,  but  what  Ins  rate,  what  he  had  to  ])ay,  and  the 
]):\'j:v  1  showed  him,  ])ag(^  2  of  thai  Hocnment,  fixes 
tin-  rate. 

Mr.  Misner:  I  must  admit  1  haven't  had  the  ex- 
peii<'uce  you  ha\(>  had  uor  am    I   .•\u  exj)ert  in  this 
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matter,  but  I  have  read  the  agreement,  and  I  did  so 
in  conjunction  with  the  policy,  and  while  I  may  be  in 
error,  it  is  my  opinion,  and  I  have  so  stated  to  the 
witness,  the  maximum  liability  would  be  the  deposit. 
T  think  if  I  show  it  to  you,  I  am  inclined  to  think  you 
will  agree  with  me. 

Mr.  St.  Clair :  All  right,  the  witness  has  been  put 
on  the  Q.T.  I  press  my  question.  I  only  asked  him 
if  he  read  it  before  he  signed  it.  Isn't  that  a  proper 
question  ? 

Mr.  Eisner:  I  have  no  objection.  If  that  is  the 
question,  I  withdraw  my  objection.  I  am  not  object- 
ing to  that  [344]  question. 

The  Court :  Of  course,  if  he  is  like  I  am  with  my 
insurance  policies,  I  have  never  read  one. 

Mr.  Eisner:     I  haven't  either. 

Mr.  St.  Clair:  Yes,  ])ut  you  are  not  an  expert, 
Your  Honor,  whiU^  he  is. 

Mr.  Eisner:  Oh,  no,  you  are  the  onh'  one  that 
qualified  as  an  expert. 

The  Court:  It  has  been  my  experience,  lawyers 
take  out  insurance  policies,  unless  they  are  insurance 
experts,  they  never  read  them. 

Mr.  Eisner :     I  never  read  one. 

The  Court:  I  don't  know  wlietlier  insiirnrir-c  Iaav- 
yers  read  the  policy. 

Mr.  Eisner:  In  other  words,  this  witness  testified 
all  his  negotiations  were  in  connection  with  the  in- 
surance as  to  rates  of  premium  and  the  details  are 
left  to  Mr.  Davis. 
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Mr.  St.  Clair:  If  that  page  2  is  a  detail,  I  don't 
imdorstand  my  English  very  well. 

Q.  Mr.  Coughlin,  do  you  recall  reading  that  page 
before  yon  signed  the  preminm  determination  agree- 
ment ? 

A.  Oh,  no  doubt  I  have,  ])ut  again,  on  the  other 
hand 

Q.     What  did  you  sa.y,  "Yes,  you  have  read  if? 

A.     No  doubt  T  l^ne,  yes. 

The  Court :     What  does  that  call  for  ?  [345] 

Mr.  St.  Clair:  I  am  just  alxnit  to  read  it  to  Your 
Honor.  Section  2  of  Exhibit  "S-something": 

''The  premium  shall  be  subject  to  the  following 
profit-sharing  formula  and  all  or  part  of  the  pre- 
mium paid  in  excess  of  the  earned  premimn  shall  be 
subject  to  adjustment  and  returned  to  the  insured 
in  accordance  with  the  results  obtained  by  the  ap])li- 
cation  of  the  following  profit-sharing  formula  :  For- 
mula for  determining  earned  ])r(^mium.  Charges : 

"1.     Incurred  Losses  and  Loss  Exj)ense,  ])lus 

'*2.  Thirteen  percent  (13%)  of  the  premium  paid 
for  Home  Office  Overhead  Expense  and  contribution 
j)ol icy-holders'  sur])lus,  ])1us 

'*3.     Taxes  paid  by  the  Exchange,  plus 

"4.  'I'lie  deficit,  ir  any,  from  prcxious  accounting 
])eriod  (»i'  jx'riods. 

''5.     Commissions  Paid." 

Mr.  Eisner:     Is  that  all  you  are  reading? 

]\rr.  St.  Clair:     That  is  all. 

Mr.  Elisner:  Inasnnich  as  counsel  has  i*ead  a  part 
(►r  that  Kxhibit,  and  it  is  our  part  of  one  Exhibit,  I 
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would  like  to  read  the  last  sentence  of  Exhibit  "SS- 
4,"  which  refers  to  the  premium:  ''The  maximum 
liability  of  the  subscribers  shall  not  exceed  an  addi- 
tional amount  equal  to  the  premium  deposit  provided 
for  the  insurance  obtained. ' '  Now,  then 

Mr.  St.  Clair:  No  occasion  for  this.  We  can  ar- 
gue [346]  that  in  our  brief. 

Mr.  Eisner:  You  are  reading  a  part  of  the  Ex- 
hi])it  and  I  am  reading  another  part.  I  am  not  argu- 
ing it. 

The  Court:  I  would  like  to  ask  Mr.  St.  Clair  if 
he  knows  just  what  that  language  meant  in  layman's 
terms,  that  language  in  that  agreement  that  you  just 
read?  In  other  words,  what  is  the  arithmetic  of  it? 

Mr.  St.  Clair:  The  arithmetic  is,  you  take  your 
losses,  Your  Honor,  the  actual  losses  paid  out,  j^lus 
13%  for  overhead. 

The  Court :  You  mean  losses  of  a  particular  sub- 
scriber ? 

Mr.  St.  Clair :  Yes.  Each  is  a  separate  accounting 
problem.  You  take  your  losses  plus  your  13%  and 
plus  the  taxes  and  probably — it,  in  fact,  is  only  5  and 
M)^( ,  any  re-insurance  above  that,  so  that  means  that 
the  member  of  an  Exchange  is  so  insured  to  5  and 
10,  Five  Thousand  and  Ten  Thousand,  ])lus  13' ; , 
and,  I  understand,  plus  taxes  and  so  forth.  That  is 
actually  what  that  means,  and  if  he  has  a  catastrophe 
— one  catastrophe,  he  doesn't  get  hurt  too  much,  be- 
cause he  only  pays  on  5  and  10,  but  if  he  has  a  series 
of  accidents  that  are  around  5  and  10,  he  has  to  pay 
tbcm.   That  is  what  it  ])oils  down  to. 
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The  Court:  What  does  tliat  l)oil  down  to,  a  per- 
centage premium  ? 

Mr.  St.  Clair:  Because  it  is  5  and  10,  you  mean, 
only?  [347] 

The  Court :  Well,  here  you  have  a  percentage  of 
premium  he  says  he  was  paying,  or  was  to  pay,  1.223, 
I  think,  and  the  other  side  claims  it  is  2.20.  How  does 
this  boil  down  into  figures?   Just  estimate  it. 

Mr.  St.  Clair:  There  is  no  answer  to  that  until 
we  see  their  loss  experience,  because  he  has  })romised 
to  pay  the  first  5  and  10  of  the  losses  during  the  year 
himself,  plus  13%,  without  any  maximum  or  mini- 
mum, w^hile  the  F.  &  C.  offer  him  a  mininuun  of  one 
percent  and  maximum  three  percent,  whereas  under 
the  re-insurance  Exchange,  where  he  is  a  member  of 
the  Exchange,  there  is  no  limit. 

The  Court:  Maybe  Mr.  Coughlin  is  learning 
something  he  never  knew  before. 

Mr.  St.  Clair:     Maybe  he  is. 

Mr.  Eisner:  I  would  like  to  state  what  I  under- 
stand these  documents  to  mean.  Of  course,  I  may 
not  have  the  weight  you  have,  from  your  experience. 
This  contemplates  a  continuation  of  the  insui'ance 
with  this  Exchange  from  year  to  year.  At  the  ex])ir;i- 
tion  of  each  year  a  calculation  is  made  of  the  eained 
premium  and  the  premium  paid,  the  earned  premium 
being  calculated  as  stated  by  Mr.  St.  Claii";  then  if 
the  earned  premium  should  be  less  thati  the  prennum 
paid,  a  dividend  is  paid  to  the  subsci-ibed  or  to  the 
insured.  In  the  event  that  the  earned  ])i'eininin 
shouhl  !)('  nioi-e  th;Mi  the  pi'eniiuin  paid,  than  \hv  ex- 
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cess  is  carried  as  a  matter  of  record,  [348]  that  is, 
these  same  figures  that  Mr.  St.  Clair  has  given,  so 
that  there  will  be  no  dividend  paid  to  the  insured  in 
subsequent  years  until  that  deficit  is  made  up  or  cov- 
ered by  the  earned — by  the  premium  that  has  been 
paid.  But  in  the  event  that  the  insured  should  cancel 
the  insurance,  then  if  there  should  be  a  deficit  re- 
maining, the  insured  is  liable  for  that  deficit,  but  he 
is  not  liable  for  any  deficit  in  excess,  as  stated  in  the 
policy  itself,  which  is  a  part  of  the  transaction,  of  the 
maximmn  liability,  but  is  limited  to  the  deposit  pre- 
mium made  not  only  under  the  policy — which  in  the 
case  of  one  policy,  the  primary  jjolicy  here,  was 
$2500.00,  and  in  the  case  of  the  other  $500.00,  mean- 
ing $3,000.00 — bnit  the  maximum  of  liability  in  addi- 
tion to  the  premium  called  for  by  the  policy  itself. 
Now,  that  is  the  way,  from  my  readings  and  study 
of  these  Exhibits,  I  interpret  them  and  understand 
them,  what  I  understand  them  to  mean. 

Mr.  St.  Clair:  Apparently,  this  is  all  opinion,  ))ut 
in  any  event,  I  have  made  the  point  it  isn't  a  fixed 
premium  he  got  from  the  Transport  Exchange.  It 
was  a  variable  premium.  That  is  all  I  v/as  after  any 
way. 

Q.  Did  you  hear  some  testimony  one  of  these  in- 
surance company's  witnesses  about  one  loss  while  the 
policy  was  in  existence  of  $71,000.00,  or  some  large 
figure  like  that  ?  Are  you  aware  of  that  ? 

A.     No,  I  didn't  hear  the  figure.  [349] 

Mr.  Murman:  I  think  that  was  a  question  I  ])ut 
to  Mr.  Coughlin  in  connection  with  the  claims  that 
we  received. 
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The  Court :     That  was  the  Peralta  case. 

Mr,  St.  Clair:  Yes,  Your  Houor.  T  was  only  in- 
terested from  Mr.  Coughlin  how  he  got  this  $81,- 
000.00  a  year  that  he  has  testified  Mr.  Coughlin  told 
him  he  might  have  to  pay  under  a  F.  &  C.  policy. 

Q.  You  have  no  further  recollection  on  that  point, 
Mr.  Coughlin,  as  to  how  Mr.  Cantlen  could  arrive  at 
$81,000.00?  A.     No. 

The  Court:  Wasn't  that  w]ior(^  Mr.  Cantlen  and 
somebody  from  the  insurance  company  called  the 
claims  agent  in  and  he  thought  he  would  win  that 
case  for  $1,000.00  ? 

Mr.  AFurman  :  Yes.  It  was  originally  reserved  at 
$15,000.00,  then  they  cut  the  reserve  down  to  $1,- 
000.00,  and  the  jury  out-guessed  them. 

Mr.  St.  Clair:  Also,  Mr.  Cantlen  was  so  zealous 
on  accomit  of  his  principal  that  lie  cut  it  down  to 
$1,000.00  from  $15,000.00,  Your  Uouov.  That  is  all 
T  have  of  this  witness  at  this  tune. 

Mr.  Murman :     No  further  questions. 

Mr.  Eisner:     No  further  questions. 

(Witness  excused.) 

WILLIAM  J.DAVIS 

called  for  the  deiendants:  sworn.  [;>r)0] 

The  Clerk :     State  your  name  to  the  Court,  please. 
The  Witness:     William  J.  Davis. 

Direct  Examination 
By  Mr.  Eisner: 

(^.     What  is  your  business,  Mr.  Davis  i 


vs.  The  Fidelity  and  Casualty  Co.  367 

(Testimony  of  William  J.  Davis.) 

A.  I  am  the  General  Auditor  and  Assistant  Secre- 
tary of  the  California  Motor  Transport,  Limited,  and 
its  affiliated  companies. 

Q.     Ho\Y  long  have  you  occujned  that  position? 

A.     Since  the  fall  of  1937. 

Q.  Generally  speaking,  what  are  your  duties,  Mr. 
Davis,  as  such  Auditor  and  General  Superintendent  ? 

A.  Well,  I  am  in  charge  of  all  internal  auditing 
of  the  several  corporations,  auditing  personnel,  all 
books  and  recoi'ds  and  legal  documents,  and  fit  in  in 
a  general  way  to  other  departments,  as  well. 

Q.  By  the  way,  Mr.  Davis,  does  the  California 
Motor  Transport  Company  have  terminals  and  offices 
at  various  parts  of  the  State  of  California  ? 

A.     Yes. 

Q.     How  many  terminals  do  they  have? 

A.  Oh,  we  maintain  company-owned  terminals  at 
Los  Angeles,  Bakersfield,  Fresno,  San  Luis  Obispo, 
Salinas,  San  Jose,  Oakland  and,  of  course,  San  Fran- 
cisco, and  other  agencies  at  various  other  points  and 
places  in  the  State  of  California. 

Q.  Approximately  how  many  employees  does  the 
California  [351]  Motor  Transport  Company  have  ? 

A.  The  several  affiliated  companies  between,  oh, 
five  and  six  hundred. 

Q.  Now,  Mr.  Davis,  you  are  acquainted  with  Mr. 
Cantlen? 

A.     Yes,  I  have  been  for  a  good  many  years. 

Q.  You  were  present  at  a  conversation  at  which 
Mr.  Coughlin  and  Mr.  Cantlen  were  present  also,  in 
tlie  month  of  Julv,  1946,  in  which  conversation  it  per- 

I 
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tained  to  a  possible  renewal  of  the  liability  policy 
that  was  then  held  by  California  Motor  Transport 
Company  b)^  Fidelity  &  Casualty  Company? 

A.  Yes,  I  was  present  at  that  meeting.  I  don't 
I'ecall  the  dates,  whether  it  was  in  July  or  the  latter 
part  of  July  or  the  first  part  of  August,  l:)ut  I  was 
present  at  the  discussion  invohing  the  subject  of  our 
renewal  of  our  public  liability  and  private  liability 
insurance,  in  Mr.  Coughlin's  office,  in  which  Mr. 
Cantlen  was  present. 

Q.     And  that  office  was  in  San  Francisco  ? 

A .     Yes. 

Q.  Now,  Mr.  Davis,  will  you  state,  as  nearl}^  as 
you  recall,  the  sul)stance  of  that  conversation,  wliat 
was  said  by  the  parties  present  ? 

A.  To  the  best  of  my  recollection,  Mr.  Cantlen 
and  Mr.  Coughlin  started  off  their  convei'sation  lie- 
fore  I  was  present.  I  think  I  was  called  in  after  they 
had  be(Mi  engaged  in  [352]  conversation  for  some 
time,  I  don't  know  how  long,  but  T  recall  that  Mr. 
Cantlen  was  discussing  our  experiences  and  he  was 
inclined  to  believe  that  F.  Sz  C.  would  want  an  in- 
crease in  rates.  I  recall  very  distinctly  bi'inging  u]) 
a  matter  that  Mr.  Coughlin  didn't  think  of  nt  the 
time,  and  that  was  that  we  had  just  receixcd  a  sul)- 
staiitial  rate  iTicrease  in  our  tvansp(»rlati(>ii  rates, 
tli.'ii  is,  and  that  would  .•luionir.ticnil}'  l)e  p.-issed  along 
in  itreniiunis  to  the  insurance  coninnny  tlii'ough  the 
increase  ol'  our  gross  i'ecei])ts.  The  inci-ease  was  en- 
i(«\-ed  b\-  us  in  .Iul\'  ol'  lf)4(i  ar.d  w<'  wei-e  niso  (Oated 
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at  getting"  it  on  account  of  all  during  the  war  years, 

we  were  at  a  very  depressed  rate. 

Mr.  Eisner :     Just  a  moment 

A.  That  is  why  I  recall  specifically  telling  Mr. 
Cantlen  about  that  rate  increase,  because  the  experi- 
ence record  that  he  presented  didn't  bring  it  up  to 
that  current  date.  The  increase,  as  I  recall,  was  19%, 
less  a  5  or  6%  emergency  increase  that  we  had  re- 
ceived about  30  or  60  days  beforehand.  I  also  called 
Mr.  Cantlen 's  attention  to  the  fact  that  we  had  an 
application  pending  before  the  Public  Utilities  Com- 
mission, which  I  think  at  that  time  was  known  as  the 
California  Railroad  Commission,  that  we  applied  for 
an  increase,  that,  if  granted,  would  automatically  be 
passed  on  in  earned  premiums  to  the  F.  &  C. 

I  also  cited  the  fact  that  we  had  purchased  [353] 
substantially  in  new  equipment;  that  a  good  deal  of 
our  personnel  that  were  called  into  duty  during  the 
war  had  returned,  and  I  think  that  this  was  very 
forcibly  brought  out  by  reduction  in  the  re-occur- 
rence of  accidents. 

All  these  things  were  ])r ought  out  to  support  our 
contention  that  re-insurance  sliould  not  lie  at  any 
liigh(^r  rate  and  should  l)e  continued  in  effect  at  the 
rate,  the  present  I'ate,  and  Mr.  Coughlin  very  spe- 
cifically told  Mr.  Cantlen  he  definitely  vrould  not  go 
along  on  an}'  rate  increase  at  that  time.  That  was  the 
substance  of  the  conversation  as  I  vccr]]  it. 

Q.  Now,  Mr.  Davis— can  I  have  Exhibit  ''I"— T 
show  you  Defendants'  Exhibit  "I,"  which  is  the  let- 
ter from  Mr.  Cantlen,  Avhich  accompanied  the  binder 
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when  it  was  delivered  to  Mr.  Coughlin,  and  I  will  ask 
you  if  you  retained  that  letter  and  the  binder  in  your 
possession  ?  A.     Yes,  I  did. 

Q.  Was  this  letter  and  the  binder,  the  original  of 
that  letter  and  the  bind(>r,  turned  over  to  you  by  Mr. 
Coughlin?  A.     Yes,  it  was. 

Q.  Did  you  observe,  Mr.  Davis,  that  this  letter 
from  Mr.  Cantlen  states, ' '  This  contract  is  your  com- 
prehensive public  liability  and  automobih^  damage 
policy  and  the  enclosed  will  act  as  evidence  of  insur- 
ance pending  renewal"? 

A.     Yes,  I  did  observe  that.  [354] 

Q.  Now,  Mr.  Davis,  there  is  in  evidence  in  this 
case  reports  of  gross  receii)ts  and  i)ayni(^nts  of  ])re- 
mium,  remittances,  made  by  California  Motor  Trans- 
port Company  to  Bayly,  INIartin  and  Fay,  after  Sep- 
tember 1st,  1946,  covering  the  period  after  September 
1st,  1946.  Did  you,  personally,  prepare  those 
gross  reports  and  attend  to  the  remittances  to  Bayly, 
Martin  and  Fay?  A.     Yes,  I  did. 

Q.  I  am  looking  for  those  Exhibits,  T  think  they 
are  'M,"  "K,"  "L,"  ^'M,"  and  ^'X."  When  you 
referred  to  the  i)r('])arati()n  of  these  reports  and  re- 
mittances, did  }'ou  have  i-eferenee  to  Defendants'  Ex- 
hibits 'M,"  ^'K,"  ''L,"  "M"  that  I  am  now  handing 
to  you  t 

A.  Ves.  This  is  in  my  own  handwriting,  the  hand- 
writing data  from  which  the  stenogra])lier  j)rej)ares' 
the  checks.  ^Phis  is  in  my  handwriting. 

Q.  I  n  other  words,  to  each  of  these  p]xhibits  there 
is  annexed  a  vellow  sheet  ill  yoni-  handwriting,  which 
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is  tho  original  sheet  from  which  the  checks  were  pre- 

])ared?  A.     That  is  correct. 

Q.  When  I  say  checks,  and  also  the  voucher  por- 
tion? 

A.  That  is  right.  We  refer  to  this  as  the  memo- 
randum voucher. 

Q.  The  yellow  sheet  being  the  memorandum 
voucher  ? 

A.  From  which  the  voucher  and  the  check  itself 
are  typed.  [355] 

Q.  Mr.  Davis,  now  did  anyone  tell  you  to  take 
the  rate  1.223  in  figuring  the  public  liability  which 
is  shown  upon  the  voucher  portion  of  those  checks'? 

A.     Did  anyone  tell  me  to  use  that  rate  ? 

Q.    Yes. 

A.     No,  I  don't  know  that  anyone  told  me  that. 

Q.     Why  did  you  use  that  rate  ? 

A.  Because  of  the  conversation  between  Mr. 
Coughlin  and  Mr.  Cantlen  in  my  presence,  where  it 
was  understood  that  the  rate  in  eif  ect  on  the  policy 
that  was  expiring  on  September  1st  would  be  con- 
tinued. 

I     Q.     You  were  present  at  a  conversation  where  that 
was  said  ?  A.     I  was. 

Q.     Where  was  that  conversation  held? 
'u     A.     In  Mr.  Coughlin 's  office. 

Q.  Was  the  rate  that  is  shown  upon  and  that  you 
have  used  in  figuring  these  remittances  the  same  rate 
that  was  in  the  policy  that  expired  on  September  1st, 

1946?  A.     Yes,  that  is  correct. 

♦. 

Q.     Now,  Mr.  Davis,  after  sending  these  remit- 
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tances  and  scveial  cliooks  to  Bayly,  Martin  &  Fay, 
did  you  receive  any  protest  or  o])jection  of  any  kind 
from  Bayly,  Martin  &  Fay  ?  A.     Xo,  sir. 

Q.  Did  you  receive  any  protest  or  o))jection  from 
tijiy  person  whomsoever,  Fidelity  &  Casualty  Com- 
pany or  Bayly,  ^lartin  &  Fay  ?  [o-K)] 

Mr.  Murman:  Objected  to  as  immaterial,  if  the 
Court  please. 

The  Court :     I  will  allow  it. 

A.     No,  no  one  objected  to  the  rate. 

Q.  (By  Mr.  Eisner)  :  Now  then,  Mr.  Davis,  were 
you  present  at  a  conversation  with  Mr.  Cantlen  that 
occurred  on  or  about  Octolx^r  22nd,  1947  ? 

A.    Yes,  yes,  I  was. 

Q.  I  am  going  to  show  you  now  Plaintiff's  Ex- 
hibit '118,"  did  you  write  that  letter? 

A.     Yes,  I  did. 

Q.  Now,  Mr.  Davis,  will  you  stat(^  just  the  cir- 
cumstances that  existed  and  what  occurred  as  be- 
tween Mr.  Cantlen  and  yourself  wh(Mi  that  letter  was 
written  or  dictated. 

The  Court :     T^et  me  see  the  letter,  first. 

A.  Yes,  sir.  Mr.  C<iughlin  calls  me  into  his  office 
on  the  tele])ho7ie 

The  Court:     Just  a  moment. 

A.     Oh,  pardon  me. 

The  Court:      I  vcnicmbc]- flic  letter. 

A.  Mr.  Coughlin  cnllcd  me  on  tlic  plioiic  and 
asked  me  to  conic  into  liis  office,  and  M  v.  ('.-mtleii  was 
])rcsent,  and  Mr.  Cantlen  banded  me  a  letter  wliicli 
v^•as  addressed  to  I>ayly,  Martin  it  Fay.    It  was  a 
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draft  of  a  letter  addressed  to  Bayly,  Martin  &  Fay. 
And  he  asked  me  to  have  my  stenographer  j^rejoare 
the  letter  [357]  for  my  signature  and  give  it  to  him. 
He  said  that  I  could  phrase  it  as  I  wanted  to,  but 
the  substance  of  the  letter  should  be  as  indicated  in 
his  draft.  Mr.  Coughlin  indicated  it  was  all  ri.dit 
for  me  to  do  so,  so  Mr.  Cantlen  and  I  went  back  to 
my  office  and  I  transcriljcd  the  letter  on  the  Ediphone 
equipment  an.d  my  secretary  wrote  the  letter. 

Q.  TTas  Mr.  Caiitlen  present  when  you  tran- 
scribed the  letter  to  your  Ediphone  equipment  ? 

A.     ITes,  he  was. 

Q.  TVas  the  letter  that  you  transcribed  in  sul)- 
stance  the  letter  that  Mr.  Cantlen  showed  you  a 
draft  of  and  which  he  had  in  his  possession? 

A.     That  is  correct. 

Q.  Now,  Mr.  Davis,  I  want  to  show  you  Plain- 
tiff's Exhibit  ''12,''  which  is  the  audit  prepared  by 
the  Auditor  of  the  Fidelity  and  Casualty  Company. 
Xow,  Mr.  Davis,  I  am  showing  you  Plaintiff's  Ex- 
hiloit  "  12  "  and  ask  you 

The  Court :     That  is  a  final  audit,  is  it  ? 

Mr.  Eisner:     That  is  the  final  audit. 

Q.     if  you  have  seen  that  Exhibit  or  any  part 

of  it  prior  to  the  trial  of  this  action  ? 

A.  I  most  definitely  have  seen  page  2  of  the  Ex- 
hibit. 

Q.     Now,  Mr.  Davis,  what  is  upon  page  2  ? 

A.  The  gToss  receipts  of  the  several  companies 
fo]'  the  period  September  through  .Taiuuii-v  21st  of 
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1946-47;  the  start  of  [358]   September,   1946,  until 

January  21st,  1947. 

Q.  Now  then,  under  what  oircumstances  did  you 
see  that  page  ? 

A.  Well,  the  Auditor  came  down  to  determine  the 
correctness  of  our  report  of  gross  receipts  for  this 
period,  and,  I  vdW  say,  the  payroll  tigures  at  the 
same  time.  Part  of  this  policy  was  based  on  payrolls 
so  he  took  certain  payroll  figures  from  our  records. 

Q.  Did  the  Auditor  have  access  to  your  books  and 
i-ecords  to  take  oif  the  figures?  A.     Yes,  he  did. 

Q.  Then  after  having  taken  off  the  figures,  did  he 
submit  them  to  you  ? 

A.     Yes,  they  always  submit  them  to  me. 

Q.  Was  there  any  discrepancies  between  the  gross 
receipts  that  have  been  reported  by  you  as  Auditor 
for  California  Motor  Transport  Company  and  its 
affiliates,  and  as  shown  by  Defendants'  Exhibits 
*' J-2-N"  and  the  gross  receipts  as  ascertained  by  the 
Auditor  of  the  Fidelity  and  Casualty  Company  and 
submitted  to  you  at  that  time? 

A.  I  wouldn't  make  any  positive  statement  that 
there  weren't  minor  errors  or  (lisere]);\neies.  How- 
e\('r,  any  time  there  are  any  (liser('])nncies  at  any 
time  between  the  gross  recei])ts  re])orted  monthly 
and  those  developed  by  the  Auditor  tiny  ar(^  called 
to  your  attcMition  by  tlic  Auditors,  ;ni(l  there  was  no 
sucli  attention  called  to  this  ]^articular  audit,  so  [359] 

1  am  assiuniug  that  the  gross  receipts  shown  on  page 

2  of  this  Exhibit  ai'e  identical  with  th(^  gross  receipts 
that  we  i-epoi-tt'(l  on  oui'  iiioiitlily  l)nsis. 
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Q.  In  other  words,  at  that  time  the  Auditor  did 
not  call  to  your  attention  any  discrepancies? 

A.     No. 

Q.     And,  Mr.  Davis,  was  anything  called  to  your 
attention  or  submitted  to  your  approval  other  than 
your  certification  of  the  gross  receipts  as  shown  upon 
the  second  page  of  that  Exhibit? 
i    A.     No,  nothing  else. 

Q.  Mr.  Davis,  I  call  your  attention  to  the  follow- 
ing words  written  upon  the  page  of  the  Exhibit 
which  bears  your  signature,  "Assured  refused  to 
sign  retrospective  agreements.  Retrospective  rates 
not  to  be  used. ' '  Were  those  words  upon  that  Exhibit 
when  you  signed  your  aj^proval  or  certified  to  the 
correctness  of  the  audited  figures  ? 

Mr.  Murman:  I  object  to  that  on  the  ground  it  is 
an  attempt  to  vary  a  written  instrimient. 

Mr.  Eisner:  It  is  no  attempt  to  vary  a  written 
instrument. 

Mr.  Murman :     Certainly  is. 

The  Court:  I  will  allow  it.  There  is  some  evi- 
dence that  some  of  that  writing  was  not  on  there  at 
the  time  it  was  signed.  [360] 

Mr.  Murman:  I  remember  testimony  by  Mr. 
Challburg  that  as  to  the  entire  Exhibit,  there  was 
writing  that  was  not  on  the  entire  Exhibit  at  the 
time,  but  this  is  on  the  page  that  the  witness  himself 
signed. 

The  Court :  Yes.  I  thought  it  w^as  on  that  i:)artir'u- 
lar  Exhilnt. 

Mr.  Eisner:     It  was.    Counsel's  statement  is  not 
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quite  accurate,  sir.   I  did — I  said,  *'jMr.  Challburg, 
with  reference  to  that  particular  writing  on  that  par- 
ticular page,"  whether  or  not  that  was  on  there. 

The  Court:  Mr.  Challburg  also  testified  when  it 
was  signed  by  Mr.  Davis  the  reference  to  policy — I 
believe  Insurance  Policy  12968  was  at  that  particular 
page. 

Mr.  Murnian  :     That  is  correct. 

The  Court:  Mr.  Challburg  testified  th.at  was  on 
there. 

Mr.  Murman:    Yes. 

Mr.  Eisner:  Your  Honor  remembers  it  abso- 
lutely? 

A.     Could  I  have  that  (juestion  au'ain? 

Mr.  Murman:  May  I  have  a  ruling  on  the  ob- 
jection? 

A.     Oh,  T  am  sorry. 

The  Court :  Ovc^rrulc  th<^  objection,  for  the  reason 
I  have  just  stated. 

Mr.  Murman :    Yes,  Your  Honor. 

The  Court:     That  came  up  on  your  direct  case. 

A.     You  asked  me [^61] 

Q.  (By  Mr.  Eisner)  :  If  the  writing  which  ap- 
])ears  on  that  page  that  bears  your  signature  and 
which  I  hnv(>  just  read  to  you  was  u])on  that  page,  ac- 
cording to  your  best  recollection,  \\\  the  time  that 
signature  was  ap])ended  ? 

A.  1  conldu't  say.  I  couUlirt  say  if  it  was  there 
or  ^\^)\. 

Q.     ^'ou  have  no  recolhM'tiou  .'  A.     Xo. 

Mr.    Munuau:     That    wasji't    liis   tcstiiuonw     He 


vs.  The  Fidelity  and  Casualty  Co.  377 

(Testimony  of  William  J.  Davis.) 
said  he  couldn't  say.  It  isn't  that  he  had  no  recollec- 
tion, he  said  he  couldn't  say. 

Mr.  Eisner :  I  am  asking  him  if  he  has  any  recol- 
lection. 

The  Court:  I  Avrote  down,  "I  can't  say  whether 
it  is  there  or  not." 

Mr.  Murman:     That  is  exactly  what  he  said. 

The  Court:     That  is  what  you  said,  isn't  it? 

A.     That  is  what  I  said. 

Q.  (By  Mr.  Eisner)  :  Now,  Mr.  Davis,  there  is 
in  evidence  in  this  case  evidence  that  the  California 
Motor  Transport  Company  had  had  insurance  poli- 
cies from  Fidelity  and  Casualty  of  a  similar  charac- 
ter to  that  that  was  in  existence  on  or  prior  to 
September  1st,  1946,  for  a  number  of  years.  Did 
those  prior  policies  call  for  a  deposit  premiiun,  pre- 
pajTuent  of  deposit  premiiun? 

A.     Yes,  in  all  instances. 

Q.     In  all  instances?  [362]  A.     Yes. 

Q.     In  all  prior  instances,  Mr.  Davis? 

The  Court:  There  doesn't  seem  to  be  any  debate 
or  controversy  about  that. 

Mr.  Eisner:     Very  vrell  then,  I  won't  pursue  it. 

The  Court :  So  far  as  I  know,  it  has  been  testified 
to  b.y  everybody  in  the  place. 

]\[r.  Eisner:  That  the  deposit  ])rcmium^:  w(n.-(> 
regularly  billed  and  collected? 

The  Court:     That  is  right. 

Mr.  Eisner:  All  right,  I  won't  ])ursuo  it  any  fur- 
ther. 

The  Court:     Except  on  the  last  oiio. 
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Ml".  Eisner:     Except  on  the  last  one. 

Mr.  Murman  :     That  is  correct. 

Q.  (By  Mr.  Eisner)  :  Tn  all  prior  instances,  Mr. 
Davis,  had  the  policies  that  they  were  issued  ])y  the 
Fidelity  &  Casualty  Company  been  delivered  to  the 
California  Motor  Trans j)ort  Company  prior  to  the 
time  or  approximately  the  time  the  policies,  that  the 
prior  policies,  expired?  A.     That  is  correct. 

Q.  Now,  I  want  to  show  you  this  Exhibit  "PP," 
which  has  been  shown  to  ^Ir.  Cougiilin  here.  Here 
it  is. 

The  Court :  That  is  the  Manganese  letter,  written 
in  July,  1946,  I  think. 

Mr.  St.  Clair:     November  of  1946,  Your  Honor. 

Q.  (By  Mr.  Eisner) :  Now,  Mr.  Davis,  did  you 
liandle  this  correspondence  pertaining  to  this  Ameri- 
can Manganese  Company  ?  A.     Yes,  sir. 

Q.  AVell,  do  requests  frequent!}'  couie  from  cus- 
tomers or  shippers  to  receive  corroboration  of  your 
insurance  coverage  ? 

A.  Yes,  I  get  any  number  of  them  over  a  jx'riod 
of  a  year. 

Q.  What  is  your  practice  with  r('tVr(MU'e  to  them  ? 
What  do  you  do  with  them  I 

A.  T  write  a  lett(M'  to  the  lii'ui  giving  the  ijujuiiy 
relative  to  our  iusurauce.  1  uieau,  I  wi-itc  a  letter  to 
oiii-  iiisiu'aiHM'  broker  ti'aiismitting  the  lettci'  from  the 
shi])])er  or  consignee  and  asking  that  thi'v  Tax  or  the 
firm  with  a  lett(U'  direct,  answering  the  iiKjuiry,  and 
lettiug  me  have  a  copy  for  my  file  so  that  I  know  that 
it  was  attend(>d  to. 
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Q.  When  you  get  a  copy  of  the  letter  for  your  file 
from  Bayly,  Martin  and  Fay,  is  it  your  practice  to 
read  that  letter  to  see  what  Bayly,  Martin  and  Fay 
has  written  to  your  customer  ? 

j\Ir.  Murman:  I  think  that  is  immaterial,  if  the 
Court  please. 

A.     No,  sir.  The  letter  I  write  to  the  broker 

Mr.  Murman:  As  far  as  this  party  is  concerned, 
it  is  immaterial. 

The  Court :  It  has  been  answered,  but  to  me  it  is 
really  immaterial  because,  after  all,  it  is  a  question 
of  [364]  notice  there.  He  gets  a  letter  which  he 
doesn't  read,  and  it  is  his  own  fault. 

Mr.  St.  Clair:  That  is  why  I  didn't  object  to  the 
question,  Your  Honor. 

A.     I  would  like  to  exj^lain  that,  if  you  don 't  mind. 

Mr.  Eisner:     Yes,  explain  your  answer. 

Mr.  Murman :     I  object  to  the  explanation. 

Mr.  St.  Clair:  He  has  answered  what  he  did.  It 
doesn't  require  an  explanation. 

A.  I  would  like  to  explain,  sir,  all  these  matters 
are  handled  by  my  secretary  and  I  signed  a  form 
letter.  I  mean,  I  ask  the  brokei-  or  insurance  com- 
pany to  respond  to  the  letter  of  the  shipper  or  con- 
signee and  I  ask  for  a  copy  of  the  letter. 

The  Court:     What  for? 

A.  To  see  that  it  is  responded  to.  I  am  interested 
in  seeing  our  shipper  gets  that  information  when 
they  make  an  inquiry,  otherwise  they  may  not  favor 
you  with  their  business,  but  when  the  letter  comes  in 
from  the  broker,  I  never  see  it.     The  copy  of  mv 
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letter  is  held  in  the  suspense  file  by  my  secretary  to 
await  a  reply  from  the  l^roker  or  insurance  company 
and  to  hold  in  an  inquiry  file  from  there.    T  never 
even  see  the  letter. 

Q.  (By  Mr.  Eisner)  :  You  never  even  see  the 
letter? 

A.     No,  sir,  I  am  not  interested  in  it.  [365] 

Q.  I  show  you  this  letter,  which  is  a  part  of  Ex- 
hibit "PP,"  which  purports  to  ])e  a  co])y  of  a  K'tter 
from  Mr.  Cantlen  or  Bayly,  Martin  &  Fay  to  the 
American  Manganese  Steel  DiA'ision  and  ask  you 
when  you  first  saw  that  letter  and  read  it  / 

A.  It  was  just  a  very  few  minutes  a,s;'o  when  you 
gave  it  to  me. 

Q.     In  this  court  room  ? 

A.  We  unquestionably  have  a  copy  of  this  in  (nir 
files,  but  this  is  the  first  time  I  have  seen  the  writing, 
to  my  knowledge. 

Q.  I  am  going  to  show  you  Plaintiff's  Exhibit 
"19,"  Mr.  Davis,  which  purports  to  be  a  letter,  copy 
of  a  letter,  written  to  California  Motor  'rrans])ort 
Company,  by  Bayly,  Martin  c*c  Fay,  under  date  of 
Novem])er  12,  1947.  To  the  lu'st  of  your  knowhnlge, 
vwas  the  original  oi'  the  letter  ev(>r  Tecii'.rd  by  the 
California  Motor  Tra]is])ort  ConipMiiy  t 

The  Court:     What  is  the  date  of  that  t 

Mr.  Elisner:     XoNcnibcr  I'JtIi, 

Mr.  St.  Clair:     1947^ 

Mr.  Eisner:     "S'es,  that  is  what  I  said. 

A.  No,  to  the  best  of  my  recoHeetioii  1  ]ia\ c  never 
seen  the  orin:inal  of  that  letter. 
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The  Court :  Do  I  understand  you  to  say  the  origi- 
nal of  that  letter  was  never  sent  by  you,  or,  to  an- 
swer Mr.  Eisner's  [366]  question,  that  is  was  never 
delivered  to  the  California  Motor,  the  Defendant  in 
this  case? 

A.  Well,  normally  letters  of  that  nature  would 
come  into  my  office,  and  I  don't  recall  ever  ha^dng 
seen  the  letter. 

Mr.  Eisner:  Mr.  Coughlin  testified  to  the  same 
effect,  if  the  Court  please. 

Q.  (By  Mr.  Eisner) :  Have  you  ever  seen  such  a 
letter  in  the  files  of  the  California  Transport  Motor 
Company  ?  A.     Xo,  sir. 

Q.  Mr.  I)a^•i.s,  claims  were  submitted  by  Califor- 
nia Motor  Transport  Company  to  the  Fidelity  & 
Casualty  Company  on  losses  that  occurred  l^etween 
September  1st,  1946,  and  January  21st,  1947  ? 

A.     Yes,  they  were. 

Q.  Were  those  claims  submitted  in  the  same  form 
as  claims  had  previously  been  submitted  under  the 
prior  existing  policy?  A.     Yes,  identical. 

Q.  Upon  any  of  the  claims  that  were  presented 
and  su])mitted,  was  there  any  niunber  of  any  policy  ? 
Well,  they  speak  for  themselves,  I  will  withdraw  the 
question. 

The  Court:  I  was  going  to  suggest  the  claims 
would  speak  for  themselves. 

Mr.  Eisner :     Yes. 

Q.  The  policies,  Mr.  Davis,  are  ordinarily  kei>t 
in  your  possession,  the  insurance  policies,  under  your 
control?  [367] 

A.     Yes,  our  j)olicies  are  kept  under  my  control. 
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Q.  When  was  the— was  October  22nd,  1947,  the 
first  time  that  policies  under  numbers  20961  and 
20930  were  called  to  your  attention  ? 

A.  Yes,  the  same  day  that  Mr.  Canth^n  came  into 
our  place  of  business  with  the  draft  of  the  letter.  If 
that  was  October  22nd,  that  is  th(^  first  day  I  ever 
saw  the  policies. 

Mr.  Eisner:     I  think  that  is  all. 

The  Court :  I  want  to  tell  you,  ucntlemen,  we  are 
.s^oing  to  stop  here  sharply  at  4:00  o'clock  foi'  two 
reasons:  I  have  an  appointment  dowutcnvn  at  4:15 
and  for  another  reason,  I  have  been  on  this  bench 
since  9  o'clock  this  morning*. 

Cross-Examination 
Bj'  Mr.  ]\Iurman : 

Q.  Mr.  Davis,  with  this  organization  that  you 
mentioned,  you  knew,  did  you  not,  you  had  to  have 
filings  with  the  Railroad  Commission  and  the  I.C.C. 
to  carry  on  business '?  A.     Yes,  I  do. 

Q.  When  this  binder  was  given  you  along  with 
the  letter  from  Mr.  Cantlen  stating  tbnt  tliis  insur- 
ance, that  this  kept^your  insurance  in  force,  or  words 
to  that  effeet,  did  you  check  witli  the  I.C.C.  or  Rail- 
road Conunission  as  to  whetlicr  or  not  tliey  have  the 
filings  on  this  binder  i 

A.  Xo,  I  (lidn'l  ))('rsonnlly  dicck  witli  tlicm.  The 
regulntoiy  business,  tbnt  is  sdinctliing  that  was  al- 
ways taken  cave  of  [3bS]  l)y  Mr.  Cantlen, 

{}.  \ n\\  relied  on  Mr.  Cantlen  to  take  eare  of 
that  t  A.     That  is  correct. 
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Q.  So  tliat  when  you  got  this  binder,  you  didn't 
see  fit  to  find  out  what  kind  of  filing,  if  any,  were 
made  with  the  Railroad  Commission  and  Public 
Utilities— I.C.C.  i  A.     Xo,  I  didn't. 

Q.  That  was  part  of  your  duty  if  you  had  done  it 
yourself,  but  you  relied  on  Mr.  Cantlen,  is  that  right? 

xV.  The  brokers  have  always  handled  filings  with 
the  regulatory  bureaus  for  us. 

Q.  When  Mr.  Cantlen,  at  the  meeting  in  July,  re- 
ferred to  the  F.  &  C.  desiring  an  increase  of  rates,  is 
that  the  first  time  you  had  heard  that  the  F.  &  C. 
were  interested  in  increasing  the  rates  that  had  been 
in  existence  for  five  years  ? 

A.  I  don't  know  that  Mr.  Cantlen  made  the  state- 
ment that  they  were  interested,  insisting  on  increase 
of  rates.  As  I  recall  the  conversation,  he  had  our 
experience  record  and  said  that  they  might  want  an 
increase  in  rates. 

Q.  Was  that  the  first  time  he  brought  to  your  at- 
tention the  fact  that  they  might  want  an  increase  in 
rates  ?  A.     To  my  recollection,  yes. 

Q.  Never  on  any  previous  discussion  concerning 
renewals?  A.     Xo.   Xo. 

Q.  Coming  back  to  this  Exhibit  ^^0,"  Plaintiff's 
Exhibit  "10,"  [3()9]  which  was  the  final  audit,  you 
recall A.     I  recall  the  Exhibit. 

Q.  Mr.  Eisner  read  you  some  language  and  you 
said  you  didn't  recall  whether  it  was  on  there  at  all 
at  the  time  you  signed.  He  didn't  read  this,  and  I 
will  ask  you  whether  this  language  was  on  there  at 
the  time  you  signed:  "Rates  of  150-BI,  50-PD,  rates 
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of  15-BI,  05-PD,  (given  to  me  by  underwriting  de- 
partment) :"    Was  that  on  there  at  the  time  you 
signed  it  ?  A.     I  couldn't  say  if  it  was  or  not, 

Q.     To  the  best  of  youi*  recollection? 

A.  I  just  couldn't  say.  The  only  thing  I  would  be 
interested  in  there  was  any  difference  in  gross  re- 
ceipts. 

Q.  There  is  quite  a  space,  Mr.  Davis,  from  the  top 
of  the  page  where  these  audits  as  to  gross  receipts 
end,  and  the  bottom  wher(>  yo\i  signed.  Don't  you 
have  any  recollection  as  to  whotlier  there  was  writing 
in  between  there? 

A.  No,  I  don't  know.  Three  years  is  a  long  time 
ago. 

Q.  Did  you  note  at  the  bottom  \wrv  whether 
"California  Motor  Transport  Com])any''  was  writ- 
ten opposite  ' '  insured ' '  ? 

A.     No,  I  can't  say  that  I  noted  that. 

Q.  How  about  policy  numbers  SPT.-20f)r)0  ^  Did 
you  know  whether  that  was  on  there  ? 

A.  No,  I  didn't.  I  don't  recoil  ret  wliat  was  on 
there.  I  know  when  they  come  in  it  is  a  matter  of 
determination  of  proper  report  and  irross  receipts 
during  the  period,  and  the  [oTO]  policy  number 
wouldn't  mean  anything,  or  anything  else.  Tf  tlici-e 
arc  any  discre})ancies  in  the  anionnl  bctwren  our 
rei)ort  and  the  atnount  of  final  audit,  the  Auditor 
would  call  it  to  my  attention.  \\v  liav(^  any  number 
oi*  them. 

Q.  However,  your  signature  is  opposite^  the  woi-d 
"O'rtified  bv ."  A.     William  J.  Davis. 
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Q.  And  your  recollection  is  that,  in  signing  that, 
ail  you  recall  is  these  figures  that  are  at  the  top  of 
tlie  page,  is  that  right?  A.     That  is  right. 

Q.  Was  Mr.  Challburg's  signature  on  there  as 
yet? 

A.  I  couldn't  tell  you  whether  he  preceded  mine 
or  not. 

Q.  This  ordinarily  consists  of  more  than  one 
sheet,  wouldn't  it  not?  A.     I  believe  so. 

Q.  Here  is  a  second  sheet  under  the  one  that 
bears  the  signature,  upon  the  same  type  of  paper, 
and  carries  the  same  general  printing  throughout. 
Do  you  recall  whether  or  not  you  looked  at  that  be- 
fore you  signed  the  page  that  preceded  it? 

A.     I  don't  know  whether  I  did  or  not. 

Q.     That  has  to  do  with  the  payroll,  does  it  not? 

A.     That  is  correct. 

Q.  That  audit  as  to  payroll  was  made  to  deter- 
mine the  correctness  [371]  as  to  the  payroll  figures, 
was  it  not  ? 

A.  Yes.  It  is  entirely  different,  I  might  add,  to 
the  payroll  of  our — entirely  different  from  your 
gross  receipts. 

Q.  I  understand,  ])ut  nevertheless,  the  audit  of 
the  pa^yroll  figure  was  ]:)art  of  the  final  audit,  was  it 
not  ?  A.     Yes,  unquestiona})ly. 

Q.  When  you  certified  as  to  the  other  side  by 
signing  your  name  to  the  preceding  page,  did  you 
certify  to  the  correctness  of  these  payroll  figures  as 
well? 
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A.  I  don't  know  that  that  second  sheet  was  ever 
given  to  me. 

Q.  Can't  you  tell  us  whether  you  certified  to  the 
payroll  figures  as  \vell  as  the  gross  receipts  ? 

A.  No,  I  can't.  There  is  no  signature  on  it.  I 
don't  know  that  that  document  was  given  me  at  the 
same  time  this  was. 

Q.  But  you  would  agi'ee  to  it  that  the  final  audit 
consists  of  certification  both  as  to  gross  receii)ts  and 
payroll  ? 

A.  Not  certification,  no.  T  said  the  audit  consists 
of  payroll  figures,  as  well  as  gross  r(^ceipts,  not  to 
certification.   There  is  no  certification  on  this. 

Q.  Then  it  is  yoxw  statement  that  }<»u  can't  tell 
us  whether  or  not  you  certified  to  these  ])ayr()ll  fii:,- 
ures  or  not?  A.     No,  sir,  I  couldn't. 

Q.  As  to  the  other  writing  a]:>pearing  hei-ein, 
"Swamj^ers  and  Dockmen,"  right  down  to  the  bot- 
tom of  the  page,  you  can't  tell  us  now  whether  you 
saw  that  statement  in  that  form  t  [372] 

A.  No,  I  am  assuming  T  did,  but  T  can't  say 
definitely  T  did. 

{}.     Why  do  you  assume  you  did  ? 

A.  J^ecause  the  figures  would  be  taken  from  rec- 
ords in  our  office,  and  i)resumal)ly  on  the  same  date, 
so  1  would  assume  I  saw  these  figures  at  the  same 
time. 

Q.  Isn't  it  a  fact  youi*  si^uatuve  appeariui;'  here 
as  it  does  is  some  evidence  u])on  which  that  assump- 
tion is  l)ased?  A.     I  would  say,  yes. 

Q.     As  a  matter  oi"    fact,   in   previously  signing: 
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audits,  you  certified  to  both  payroll  and  gross  re- 
cei})ts,  didn't  you,  on  previous  contracts  all  this  5- 
year  period  ? 

A.     I  would  say  so,  if  payrolls  were  insured. 

Q.  On  this  matter  of  claims  now — well,  before  I 
get  to  that,  while  Mr.  Schaeffer  is  getting  out  the 
correspondence,  do  you  recall  on  October  22nd,  1947, 
when  you  signed  the  letter  which  you  said  Mr.  Cant- 
len  had  prepared  and  you  had  typed — do  you  recall 
that?  A.     Yes,  I  do. 

Q.  When  you  signed  that  letter,  Mr.  Davis,  that 
was  the  representation  or  attitude  of  your  company 
as  to  the  paj^ment  of  the  additional  premiums  which 
the  F.  &  C.  is  now  claiming,  isn't  that  correct?  Isn't 
that  the  attitude  of  the  company  as  apjjeared  in  that 
letter?  A.     Oh,  yes,  most  definitely.  [373] 

Q.  And  you  ended  up  by  saying,  ' '  At  no  time  did 
we  agi'ee  to  a  rate  of  $2.20  as  against  our  former  rate 
of  $1,223.  It  is,  therefore,  necessary  for  us  to  de- 
cline pajTiient  of  your  invoices  submitted  in  view  of 
the  aforementioned  reason."  Is  that  correct? 

A.     That  is  correct.  That  is  the  attitude. 

Q.  That  was  your  attitude?  Skipping  to  Plain- 
tiff's Exhibit  ''19,"  Avhich  you  furnished — which  was 
furnished  by  F.  &  C.  as  a  copy  sent  to  them  by  Mr. 
Mettalia,  and  going  on  to  the  claims  themselvc^s,  do 
do  you  recall  sending  a  claim  to  the  F.  &  C.  that  in- 
volved an  accident  which  occurred  on  November  19, 
1946,  i:>ut  about  which  no  law  suit  was  filed  until 
December,  1947,  or  until  November,  1947  ? 
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A.     Did  you  say  did  I  recall  the  accident  ? 

Q.  Or  do  you  recall  any  accident  involvinc^  a 
driver  by  the  name  of  ISIurphy  ? 

A.  Oh,  yes,  yes,  I  rememl)er  that.  T  was  a  witnc^ss, 
I  believe. 

Q.  That  matter  came  to  3'our  attention  in  Novem- 
ber, 1947,  did  it  not,  as  far  as  the  law  suit  was  con- 
cerned ? 

A.  Is  there  anything  there  to  indicate  that  I  I 
don't  know  that  is  tlie  date. 

Q.  Well,  there  is  a  notation  by  the  F.  &  C.  show- 
ing the  date  of  accident,  November  19,  19-16,  and 
reported  to  the  com])any  on  December  4,  lf)47,  over 
a  year  afterw^ards. 

A.  Well,  as  I  say,  I  don't  recall.  1  was  i)rol)al)ly 
served  [374]  the  papers  in  this  matter.  I  do  recall 
the  case  very  well.  We  were,  as  \\w  case  dcM'loped, 
we  were  improperly  made  a  party  to  that  suit  and  it 
w^ound  up  by  us  being  declared  non-suit  against  the 
company. 

Q.  Well,  when  you  got  the  papers,  you  referred 
them  to  the  F.  &  C.  for  defense,  did  you  not  .^ 

A.     That  is  correct. 

Q.     And  the  F.  tt  C.  defended  yuu,  did  tliey  not  ? 

A.     Yes,  that  is  correct. 

Q.     ^Plirough  their  hiwyers  ^  A.     Yes. 

(^.  111  the  course  ol'  tliat  rctcrciicc,  did  you  re- 
ceive a  letter  from  Mr.  Tapscott  of  the  Claims  De- 
partment of  F.  &  C,  stating  that  P.  it  C.  would 
(lereiid  tliat  ease,  oil  resei\at ioii  oi*  tlieir  riu'lits  as  to 
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your  delay  in  notice,  but  otherwise  \Yould  take  the 

Defense  i 

A.  I  may  haxc  i-eeeived  such  a  letter.  I  don't 
recall  it. 

Q.  This  reference  to  the  F.  &  C.  of  the  defense  of 
this  case  took  place  after  you  had  written  a  letter  to 
Bayly,  Martin  &  Fay  as  set  forth  in  Plaintiff's  Ex- 
hibit "18,"  did  it  not,  which  letter  is  dated  October 
22nd,  1947? 

A.     You  say  that  this  letter  was  written 

Q.  That  the  reference  came  after  this  letter, 
Plaintiif 's  Exhibit  "18." 

Mr.  Eisner :  The  documents  speak  for  themselves, 
counsel.  [375] 

Mr.  Murman :     There  is  no  dispute  a])out  them  ? 

Mr.  Eisner :  No,  one  is  April  21st,  1946,  and  the 
other  October  22nd,  1947.  A.     Yes. 

Q.  (By  Mr.  ]\Iurman)  :  The  reference  came  af- 
terwards ?  A.     Yes. 

Q.     I  show  you  a  letter  addressed  to  California 

'  Motor  Transport  Company,  Limited,   dated  April 

21st,  1947,  the  original  of  which  was  signed  by  R.  M. 

Tai3scott,  Claims  Attorney,  purportiuL!,-  to  ])e  a  copy 

of  that  letter,  and  ask  you  whether  or  not  you  re- 

:   ceived  the  original? 

A.  I  don't  recall.  I  have  seen  this  letter.  It  is 
directed  to  our  Mr.  J.  H.  Cross.  I  don't  recall  seeing 
this  letter  ])efore  it  was  directed  to  the  attention  of 
our  Mr.  Cross. 

Mr.  Murman:  Is  there  any  disj^ute  al^out  that, 
Mr.  Eisner  ? 
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Mr.  Eisner:  I  have  no  objection  to  assuming  it 
was. 

Mr.  Murman :  Then,  may  I  offer  it  in  evidence  as 
Plaintiff  Exliibit  next  in  order,  which  I  believe  is 
No.  20? 

(Docimient  was  marked  Plaintiff's   Exhibit 
''20"  in  e^ddence.) 

The  Court:  I  hate  to  break  into  this,  Mr.  Mur- 
man, but  T  have  to  leave  now.  What  can  wo  do  about 
this? 

Mr.  ^Murman :  I  was  .^•oin,2J  to  read  this,  then  that 
would  terminate  my  cross-examination.  [376] 

The  Court:     Read  it,  then. 

Mr.     Murman:     (Reading     Plaintiff's     Exhibit 

"20."): 

Q.  That  is  th(^  case  that  the  attorneys  got  a  non- 
suit on,  is  that  correct  I  A.     That  is  correct. 

Mr.  Murman:     No  furtlier  questions. 

The  Court:  I  have  to  go  to  trial  tomornnv  and 
have  a  Jury  called.  How  long  will  it  take  you  to 
finish  this  case? 

Mr.  Eisner:     This  is  tlic  last  witness  1  have. 

M]-.  St.  Claii-:  This  is  th(>  end,  so  far  as  T  kno\v, 
A'oiir  1  lonor. 

Tlie  Court:     Uiwv  you  any  fui-tlicr  (examination? 

Mr.  St.  Clair :  Only  to  ask  what  that  gross  receipt 
was  tliat  Mr.  Coughlin  couldn't  answer,  and  which 
I  said  was  One  Million  One  Hundred  Thousand,  is 
that  it? 

A.    Roughly  the  figui'e  would  be  annual. 

Afv.  Rf.Clnir:     Thnt  is  nil. 
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Mr.  Miirman :     Then  the  ease  can  be  submitted. 

The  Court:  Then  let's  mark  it  submitted,  and  I 
would  like  to  have  you  gentlemen  brief  it  for  me. 
Those  Exhibits,  I  can  remember  each  pretty  well, 
but  I  can't  remember  all  the  matter  in  them.  Sup- 
pose you  brief  it  and  if  I  w^ant  to  have  you  argue 
something,  I  will  ask  you. 

Mr.  St.  Clair:  We  are  Third  Party  Defendants. 
Our  interest  in  very  narrow.  I  think  Mr.  Murman 
should  make  the  [377]  first  lu-ief,  then  Mr.  Eisner, 
then  myself. 

The  Court:     Yes. 

Mr.  Murman:  I  should  have  an  opportunity  to 
answer  Mr.  Eisner's  brief. 

The  Court:  Sui)pose  you  file  the  first  brief,  Mr. 
Murman,  then  Mr.  Eisner  can  answ^er  and  Mr. 
Eisner  in  his  Inief  can  set  up  his  claim  against  Mr. 
St.  Clair  and  both  of  you  can  answer  Mr.  St.  Clair's 
brief. 

Mr.  Murman:  I  would  like  to  have  thirty  and 
thirty.  We  have  to  have  the  record  written  up  so 
that  we  can  properly  refer  to  it. 

Mr.  Eisner:  There  is  just  one  question  that  I 
overlooked,  just  one  question  of  Mr.  Davis,  if  the 
Court  please:  Mv.  Davis,  were  you  present  at  the 
conversation  where  Mr.  Simpson  of  the  Insurance 
Exchange  Company  w^as  present  with  Mr.  Coughlin  ? 

Mr.  ]\Iurman :     Objected  to. 

Q.     The  latter  part  of  July  or  in  July  of  1946? 

Mr.  Murman:  Objected  to  as  not  proper  redirect 
examination. 

Mr.  St.  Clair:     Yes,  I  don't  think  that  is  proper. 
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He  has  bad  this  witness  on  the  stand  all  afternoon. 

The  Court:  I  don't  care  about  that,  but  he  stated 
all  Simpson  said  was  that  he  could  get  the  same 
rate  at  $1.22,  and  it  is  hearsay,  in  the  second  place, 
as  far  as  these  people  are  concerned.  [378] 

Mr.  Eisner :  That  they  could  get  the  same  policy 
at  the  same  rate. 

The  Court:  x\ssume  that  is  what  he  testified 
to 

Mr.  Eisner:     Yes,  very  well. 

Mr.  St.  Clair :     What  is  the  time  1'(^r  filing  briefs  ? 

The  Court:     Let's  make  it  ten  aiid 

Mr.  St.  Clair:     How  about  tw(Mity.  A'our  Honor? 

Mr.  Eisner :     T  would  like  more  time,  Y<nir  Honor. 

The  Coui't :  All  right,  make  it  twenty,  twenty  and 
twenty.  W(^  will  adjourn  until  10:00  o'clock  tomor- 
roAV  morning. 

Certificate  of  Re])()rt(>r 

I,  Kenneth  J.  Peck,  Official  Re])orter,  certify  that 
the  foregoing  379  pages  is  a  true  and  correct  tran- 
script of  the  matter  therein  contained  as  r('])orted  by 
ine  and  thereafter  reduced  to  tyjx'writing,  to  the  best 
ol*  uiy  ability. 

/s/  KENNETH  .1.  V\-]V\\, 
[Kiidc.rscd]:      1m1c<]   1  )rccinl)<-r  I'D.   11)4!). 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD  ON 
APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  LTnited  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  Court,  in  the  above-entitled 
case,  and  that  they  constitute  the  Record  on  Appeal 
herein,  as  designated  by  the  Appellants,  to  ^Yit: 

Complaint 

Order  Granting  Motion  to  Bring  in  Third  Party 
Defendant 
Third  Party  Complaint 
Answer 

Answer  of  Third  Party  Defendant 

Memorandum  Opinion 

Findings  of  Fact  and  Conclusions  of  Law 

Judgment 

Notice  of  Appeal  to  Court  of  Appeals  for  the 
Ninth  Circuit 

!  Appellants  Designation  of  Record,  Proceedings 
'and  Evidence  to  be  Contained  in  the  Record  on  Ap- 
peal 

Re])orter's  Transcript — Vol.  1 — for  Sei^tember  30, 
1949 

Reporter's  Transcri])t — Vol.  2 — for  October  10, 11, 
17, 1949 

Plaintilf's  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 
11,  12,  13,  14,  15,  If),  17,  18  and  19  and  20 
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Defendants'  Exhibits  Nos.  A,  li,  C,  D,  E,  F,  G,  H, 
I,  J,  K,  L,  M  and  N 

AA,  BB,  CC,  DD,  EE,  FF,  GG,  HH,  II,  JJ,  KK, 
LL,  MM,  NN,  00,  PP,  QQ,  RR,  SS-1,  SS-2,  SS-3 
and  SS-4 

Envelope  of  miscellaneous  papers. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  25th 
day  of  October,  A.D.,  1950. 

C.  W.  CALBREATH, 

Clerk, 

[Seal]  :         By  M.  E.  VAN  BUREN, 

Dejjuty  Clerk. 


[Endorsed]  :  No.  12722.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  California  Motor 
Transport  Co.,  Ltd.,  a  Corporation,  et  al..  Appel- 
lants vs.  The  Fidelity  and  Casualty  Company  of 
New  York,  a  Cori)orati()n,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  October  26,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  tlie  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12722 

CALIFORNIA  MOTOR  TRANSPORT  CO.,  et  al., 

Appellants, 
vs. 

The  Fidelity  and  Casualty  Company  of  New  York 
and  Bayly,  Martin  &  Fay,  Inc.,  a  Corporation, 

Respondents. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY 

The  points  uj^on  which  appellants,  and  each  of 
them,  intend  to  rely  upon  the  appeal  of  the  above- 
entitled  action  are  as  follows : 

1.  The  insufficiency  of  the  evidence  to  support 
the  findings  of  fact  upon  which  judgment  in  favor 
of  respondent,  The  Fidelity  and  Casualty  Company 
of  New  York,  was  predicated. 

2.  The  insufficiency  of  the  evidence  to  support 
the  findings  of  fact  upon  which  judgment  in  favor 
of  respondent,  Bayly,  Martin  &  Fay,  Inc.,  was  pred- 
icated. 

3.  The  decision  is  not  supported  by  the  evidence. 

4.  The  decision  is  against  the  law. 

5.  The  insufficiency  of  the  evidence  to  suppoi-t  a 
finding  that  Policv  SPL  20950  or  Policv  SPL  20968 
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was  ever  accepted,  or  that  either  of  said  policies  ever 
became  effective. 

6.  The  insufficiency  of  the  evidence  to  support  a 
finding  that  Policy  SPL  20950  or  Policy  SPL  20968 
was  ever  issued  or  offered  upon  any  premium  l)asis 
other  than  a  retrospective  rating  basis. 

7.  The  failure  of  the  Trial  Court  to  find  that 
Policy  SPL  20950  and  Policy  SPL  2096S  were 
offered  only  in  conjunction  with  a  retrospective 
I'ating  plan,  which  said  plan  was  nevei'  accepted. 

8.  The  insufficiency  of  the  evidence  to  support  a 
finding  that  appellants  reported  claims  and  losses 
under  Policy  SPL  20950  or  Policy  SPL  20968,  and 
that  appellants  remitted  monthly  premium  ])ay- 
ments  under  said  policies. 

9.  The  failure  of  the  Trial  Court  to  find  that  the 
insurance  in  effect  during  the  period  in  dispute  was 
a  certain  binder  made  and  executed  by  respondent, 
The  Fidelity  and  Casualty  Company  of  New  York, 
which  said  binder  was  in  effect  during  the  entire 
period  covered  by  this  action. 

10.  The  insufficiency  of  the  evidence  to  establish 
that  respondent,  Bayly,  Martin  &.  Fay,  Inc.,  accepted 
the  policies  sued  upon,  or  either  of  them. 

11.  'i'lie  insufficiency  of  the  evidence  to  support 
a  finding  that  respondent,  Bayly,  Martin  k  Kay, 
Inc.,  did  not  represent  to  appellants  that  the  binder 
issued  by  respondent,  The  Fidelity  and  (Casualty 
Company  of  New  York,  provided  appellants  with 
insurance  during  the  negotiations  between  the 
parties. 
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.12.  The  insufficiency  of  the  evidence  to  support 
a  finding  that  either  Policy  SPL  20950  or  Policy 
SPL  209(38  was  accepted  by  respondent,  Bayly, 
Martin  &  Pay,  Inc.,  with  the  knowledge  and  in  ac- 
cordance with  the  instructions  of  appellants. 

13.  The  insufficiency  of  the  evidence  to  support 
a  finding  that  respondent,  Bayly,  Martin  &  Fay,  Inc., 
did  not  conceal  the  receipt  of  Policies  SPL  20950 
and  SPL  20968,  and  that  said  respondent  did  not 
fail  to  notify  appellants  thereof. 

14.  The  failure  of  the  Trial  Court  to  find  that 
respondent,  Bayly,  Martin  &  Fay,  Inc.,  negligently 
omitted  to  notify  appellants,  and  each  of  them,  of 
the  receipt  of  Policies  SPL  20950  and  SPL  20968 
from  respondent,  The  Fidelity  and  Casualty  Com- 
pany of  New  York. 

15.  The  failure  of  the  Trial  Court  to  find  that 
respondent,  Bayly,  Martin  &  Fay,  Inc.,  negligently 
omitted  and  failed  to  deliver  said  policies  to  ap- 
pellants, and  each  of  them. 

16.  The  failure  of  the  trial  Court  to  find  that  if 
the  policies  of  insurance  sued  upon  were  accepted, 
they  were  accepted  by  respondent,  Bayly,  Martin 
&  Fay,  Inc.,  contrary  to  and  in  violation  of  its 
authority. 

Dated:     October  31st,  1950. 

/s/NORMAN  A.  EISNER, 

Attorney  for  Appellants. 

Affidavits  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  November  1,  1950. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


California  Motor  Transport  Co.,  Ltd. 
(a  corporation),  et  al., 

Appellants, 

vs. 

The  Fidelity  and  Casualty  Company  of 

Neav  York  (a  corporation), 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

APPELLANTS'  OPENING  BRIEF. 


BASIS  OF  JURISDICTION. 

This  action  was  brought  by  the  Fidelity  &  Casualty 
Company  of  New  York,  a  New  York  corporation, 
against  defendants,  California  corporations  and  citi- 
zens, to  collect  insurance  premiums  in  the  amount  of 
$7841.99.  An  answer  was  filed  and  also,  with  leave  of 
Court,  a  third  party  complaint.  By  the  third  party 
complaint  the  defendants  allege  that  if  any  liability 
exists  to  the  plaintiff,  it  is  due  to  wrongful  acts  and 


negligence  of  Bayly,  Afartin  &  Fay,  Inc.,  ihv  insur- 
ance broker  in  the  transaction. 

The  action  was  brou,o:ht  and  tried  in  the  United 
States  District  Court,  for  tlie  Nortlieni  District  of 
California,  Southern  Division.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  third  party  de- 
fendant, and  this  appeal  has  been  taken  by  the  defend- 
ants. This  Court  has  jurisdiction  upon  appeal  to 
review  the  judgment  of  the  District  Court  below  by 
virtue  of  the  provisions  of  Title  28  U.S.C.  1291  and 
1294. 


STATEMENT  OF  THE  CASE. 

Defendants  are  highway  carriers,  jointly  owned  and 
operated.  The  complaint  alleges  that  ''on  or  about 
September  1,  1946  *  *  *  ]ilaintiff  made,  executed  and 
issued  to  defendants  *  *  *  Com])rehensive,  General- 
Automobile  Policy  No.  SPL-20968'  (Tr.  p.  4)  and  at 
the  same  time  made,  executed  and  issued  to  defend- 
ants Policy  No.  SPL-20950  covering  excess  insurance 
over  that  jirovided  for  in  Policy  No.  SPL-209{)8.  (Tr. 
p.  7.)  There  is  no  forthright  allegation  of  acceptance 
of  either  of  these  policies.  The  action  is  for  premiums 
upon  these  policies  from  September  1,  1946  to  Jan- 
uary 21,  1947. 

The  answer  puts  in  issue  the  execution,  issuance, 
delivery  and  acceptance  of  the  policies  and  pleads 
affirmatively  that  a  previous  policy   (SPL-1457)   is- 


'The  initials  SPL  stand  for  Special  Public  Liability. 


sued  by  plaintiff  and  coverinc:  defendants  was  in 
effect  from  September  1,  1945  to  September  1,  1946; 
that  prior  to  September  1,  1946,  defendants  received 
from  third  party  defendant,  their  agent,  a  binder 
issued  by  plaintiff,  which  the  agent  informed  defend- 
ants would  constitute  coverage  at  the  same  rate  as  in 
Policy  SPL  1457,  pending  negotiations  for  new  insur- 
ance ;  that  Policy  SPL  1457  required  a  monthly  report 
of  gross  earnings  and  a  payment  of  premium  based 
thereon;  that  from  and  after  September  1,  1946,  de- 
fendants continued  said  monthly  reports  of  gross 
earnings  and  remitted  premiums  at  the  rate  speci- 
fied in  Policy  SPL  1457;  that  plaintiff  accepted  said 
reports  and  payments  without  objection;  that  the  cov- 
erage by  plaintiff  terminated  January  21,  1947  and 
that  the  first  knowledge  defendants  had  of  any  de- 
mand for  increased  premium  was  in  August,  1947.- 

The  third  party  complaint  pleads  in  separate  counts 
against  the  agent  fraud,  negligence  and  breach  of 
duty.  It  alleges  that  cross-defendant  misrepresented 
to  the  defendants  that  the  old  rate  of  insurance  would 
be  effective  pending  negotiations  for  new  insurance; 
the  receipt  by  the  agent  of  Policies  SPL  20968  and 
20950,  and  failure  to  deliver  same  to  defendants  or 
infoiTQ  defendants  of  their  receipt  or  disclose  their 
contents;  concealment  from  defendants  of  the  exist- 
ence or  acceptance  of  said  jjolicies,  and  conduct  by 


^August  is  an  error.  Bayly,  Martin  &  Fay  wrote  a  letter  dated 
August  7,  1947,  but  did  not  deliver  it  until  October  22,  1947,  and 
until  then  defendants  had  no  knowledge  of  the  demand  for  addi- 
tional premium.  (Tr.  pp.  255-274.) 


which  defendants  were  kept  in  ie^norance  of  the  exist- 
ence of  said  policies  and  led  to  believe  and  act  upon 
the  assumption  that  durin.c:  the  entire  period  of  Sep- 
tember 1,  1946  to  January  21,  1947.  the  effective  rate 
was  that  specified  in  Policy  SPT.  1457. 

As  between  plaintiff  and  defendants,  appellants 
contend : 

1.  The  evidence  is  wholly  insufficient  to  prove  that 
Policies  SPL  20968  and  20950  were  ever  issued  or 
accepted.  The  evidence  discloses,  without  contradic- 
tion, that,  during  and  as  a  part  of  negotiations  car- 
ried on  between  the  agent  and  plaintiff  for  new 
insurance  for  defendants,  the  policies  were  su])mitted 
by  plaintiff  to  the  agent  in  conjunction  with  a  retro- 
spective agreement,  pursuant  to  wiiich  the  rate  of 
premium  would  fluctuate  in  accordance  with  loss  ex- 
perience of  defendants.  The  policies  and  agreement 
together  constituted  the  proposed  insurance  contract. 
The  policies  w^ere  not  wTitten  or  offered  independently 
of  the  agreement  or  on  the  basis  of  a  guaranteed  rate 
of  premium.  The  insured  refused  to  consider  a  retro- 
spective rating  plan  and  never  considered  and  never 
had  the  opportunity  to  consider  the  acceptance  of  the 
policies  independently  of  such  a  ])lan.  The  contract 
that  was  proposed  was  never  accepted  and  the  policies 
never  became  effective. 

2.  That  the  conduct  of  the  })arties  clearly  demon- 
strates that  the  parties,  plaintiff,  defendants  and 
cross-defendant,  never  considered  oi-  deemed  these 
policies  to  be  in  effect. 


5 


3.  That  plaintiff,  by  its  conduct,  has  waived  and  is 
estopped  to  assert  any  claim  for  additional  premium. 

As  between  defendants  and  third  party  defendant, 
appellants  contend: 

1.  If  Policies  SPI.  20968  and  20950  were  ever 
accepted,  it  could  only  have  been  by  wrongful  and 
unauthoiized  acts  of  the  agent. 

2.  If  Policies  SPL  20968  and  20950  were  delivered 
to  the  agent  and  were  in  effect,  the  agent  committed 
a  breach  of  duty,  statutory  as  well  as  common  law,  in 
holding  the  policies  and  failing  to  deliver  them  to  the 
defendants. 

3.  Third  party  defendant  by  representation  and 
conduct  deliberately  led  defendants  to  believe  during 
the  entire  period  September  1,  1946  to  January  21, 
1947,  and  thereafter  until  October  22,  1947,  that  their 
insurance  coverage  was  at  the  rate  provided  for  in 
Policy  SPL  1457,  and  that  defendants  had  no  addi- 
tional liability. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  evidence  is  insufficient  to  support  the  find- 
ing (11)  that  on  or  about  September  1,  1946,  at  the 
request  of  defendants  and  third  party  plaintiffs,  and 
each  of  them,  in  San  Francisco,  California,  plaintiff 
made,  executed  and  issued  to  said  defendants  its 
written  contract  of  primary  casualty  insurance  known 
as  '' Comprehensive  General- Automobile"  Policy  No. 
SPL  20968. 
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2.  The  evidence  is  iiisufficient  to  suj)port  the  find- 
ing (12)  that  on  or  about  September  1,  1946,  at  the 
request  of  defendants  and  third  party  plaintiifs,  plain- 
tiff made,  executed  and  issued  to  said  defendants  and 
third  party  plaintiffs  its  written  contract  oC  casualty 
insurance  known  as  ''Comprehensive  General- Auto- 
mobile" Policy  No.  SPL-20950. 

3.  The  evidence  is  insufficient  to  support  the  find- 
ing (13)  that  plaintiff  delivered  said  policies  to  third 
party  defendant,  the  agent  of  defendants  and  third 
party  plaintiffs. 

4.  The  evidence  is  insufficient  to  support  the  find- 
ing (13)  that  defendants  reported  claims  and  law 
suits  under  said  policies  or  remitted  monthly  premium 
payments  under  said  policies  or  that  the  said  i:)ay- 
ments  were  received  l\v  plaintiff  on  account  of  the 
total  earned  premiums  under  said  policies,  or  subject 
to  final  audit  at  said  rates. 

5.  Failure  of  the  Court  to  find  that  said  policies 
were  submitted  by  plaintiff  and  handed  l)y  plaintiff 
to  third  party  defendant,  in  conjunction  with  a  ret- 
rospective agreement  which  was  an  integral  part  of 
the  policies,  and  without  the  execution  of  whicli  the 
policies  would  not  be  issued. 

6.  Failure  of  the  Court  to  find  that  the  retrospec- 
tive agreement  was  never  executed  or  acc(^pted. 

7.  Failure  of  the  Court  to  find  that  the  said  poli- 
cies were  retained  by  thiid  |)arty  defendant,  and 
never  delivered  to  defendants,  for  the  reason  that  they 
were  never  issued  and  never  became  effective. 


8.  Insufficiency  of  the  evidence  to  establish  that  the 
policies,  or  either  of  them,  was  ever  accepted. 

9.  Insufficiency  of  the  evidence  to  support  the 
finding  (15)  that  defendants  paid  to  plaintiff  $9131.13, 
or  any  other  sum,  on  account  of  earned  premium  of 
Policy  SPL-20968. 

10.  Failure  of  the  Court  to  find  that  plaintiff,  by 
its  conduct  in  knowingly  accepting,  without  protest  or 
objection,  reports  and  payments  based  on  the  pre- 
mium rate  of  the  former  Policy  SPL-1427,  has  waived 
and  is  estopped  to  assert  any  claim  for  additional 
premium. 

11.  Failure  of  the  Court  to  find  upon  the  issue  of 
waiver  and  estoppel  of  plaintiff,  a  defense  affiraia- 
tively  pleaded  by  defendants. 

12.  Failure  of  the  Court  to  find  that  if  these  poli- 
cies were  accepted,  they  were  accepted  by  the  wrong- 
ful and  unauthorized  action  of  third  party  defendant. 

13.  Insufficiency  of  the  evidence  to  support  the 
finding  (18)  that  third  party  defendant  did  not  repre- 
sent to  defendants  that  a  binder  issued  on  or  about 
August  7,  1946,  covered  defendants  pending  negotia- 
tions for  new  insurance. 

14.  Insufficiency  of  the  evidence  to  support  the 
finding  (18)  that  third  party  defendant  at  no  time 
made  representations  to  defendants  that  were  false 
and  untrue,  or  that  third  party  defendant  had  reason- 
able grounds  for  not  believing  true. 

15.  Insufficiency  of  the  evidence  to  support  the 
finding  that  third  party  defendant  received  and  ac- 
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cepted  the  aforesaid  policies  from  plaintiff  with  the 
knowledge  of  and  in  accordance  with  the  instructions 
of  defendants. 

16.  Insufficiency  of  tlie  evidence  to  su]")port  the 
finding  that  third  party  defendant  at  no  time  con- 
cealed from  and  failed  to  notify  defendants  of  the 
receipt  of  said  policies  from  plaintiff. 

17.  Failure  of  the  Court  to  find  that  third  party 
defendant  retained  said  policies  and  did  not  deliver 
or  submit  them  to  defendants  until  Oct.  22,  1947. 

18.  Failure  of  the  Court  to  find  that  third  party 
defendant  from  April  19,  1947,  when  a  claim  for  pre- 
mium under  Policy  SPL-20968  was  first  asserted  by 
plaintiff',  until  Oct.  22,  1947,  deliberately  concealed 
from  defendants  the  fact  that  plaintiff'  asserted  a 
claim  for  premium  under  said  policy. 


ARGUMENT. 

This  action  is  for  the  recovery  of  premiums  alleged 
to  have  been  earned  under  and  according  to  the  terms 
of  two  insurance  policies,  Nos.  SPL-20968  and  SPL- 
20950.  The  policies  are  alleged  to  have  been  in  effect 
from  September  1,  1946,  until  January  21,  1947.  If 
these  policies  were  not  in  effect,  i\\ou  the  cause  of 
action  alleged  has  not  been  proved. 

Defendants  had  ])een  insured  by  i)laintiff'  for  a 
number  of  years.  Its  policy  for  the  year  September 
1,  1945  to  September  1,  1946  was  known  as  No.  SPL- 
1457.    The   rate    of   premium   upon   this   policy    was 


1.223%  of  the  gross  income,  and  under  it  defendants 
were  required  to  submit  monthly  reports  of  gross 
income,  make  monthly  remittances  based  thereon,  and, 
at  the  expiration  of  the  policy  submit  their  records  of 
gross  receipts  for  a  final  audit.  Prior  to  its  expira- 
tion, August  27,  1946,  plaintiff  issued  a  binder.  (Ex- 
hibit B.)  This  binder  was  delivered  by  the  broker, 
third  party  defendant,  to  defendants  mth  a  letter 
(Exhibit  I)  in  which  it  is  stated:  ''This  contract  is 
your  Compi^ehensive  Public  Liability  and  Automobile 
Damage  Policy  and  the  enclosed  will  act  as  evidence 
of  insurance  pending  renewal.  ' '  It  is  undisputed  that 
Bayly,  Martin  &  Fay,  Inc.  carried  on  negotiations 
with  plaintiff  endeavoring  to  agree  on  a  basis  of  re- 
newal and  that  these  negotiations  continued  until  Jan- 
uary 17,  1947.  It  is  undisputed  that  defendants 
were  covered  by  insurance  by  plaintiff  from  Septem- 
ber 1,  1946  until  Januaiy  21,  1947,  and  that  during 
that  period  defendants  continued  to  report  and  pay 
Xjremiums  according  to  the  terms  and  rate  of  Policy 
1457,  and  that  plaintiff  accepted  and  retained  these 
reports  and  payments  without  protest  or  objection. 

The  question  in  this  case  is  not  whether  during 
September  1,  1946  and  January  21,  1947,  defendants 
were  covered  by  a  binder  or  whether  they  were  cov- 
ered by  an  oral  extension  of  their  former  policy.  The 
question  is  whether  or  not  the  two  policies  sued  upon 
in  this  action  were  in  effect.  The  length  of  time  that 
negotiations  for  a  new  contract  of  insurance  should 
be  carried  on  was  optional  with  both  sides.  Either 
could  terminate  the  negotiations  at  will.   A  new  con- 
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tract  could  only  become  effective  by  mutual  ac^ree- 
ment.  Unless  a  new  contract  was  entered  into  for  a 
ditferent  rate,  the  coverage  could  only  have  been  at 
the  rate  contained  in  the  former  policy.  Plaintiff  con- 
tends that  from  September  1,  194()  until  January  21, 
1947,  these  new  contracts  of  insurance  were  in  effect. 
Appellants  maintain  that  the  evidence  does  not  sup- 
port a  finding  that  they  were  in  effect. 

It  is  unnecessary  to  cite  authority  to  the  point  that 
the  essentials  of  a  contract  of  insurance  are  not  differ- 
ent from  those  of  any  other  contract.  There  must  be 
a  meeting  of  minds.  The  offer  and  acceptance  must 
conform.  The  policy  must  be  accepted  on  the  same 
terms  and  conditions  upon  which  it  is  offered  or 
issued. 

'^A  contract  is  an  agreement  to  do  or  not  to  do 
a  particular  thing.  It  must  be  by  consent,  which 
is  free,  mutual  and  communicated  by  each  to  the 
other.  The  consent  is  not  mutual  unless  the 
parties  agree  upon  the  same  thing  in  the  same 
sense,  and  unless  they  do  so  agree  there  is  no 
contract. ' ' 

K.  C.  Working  C.  Co.  v.  Eureka-Sec.  Ins.  Co., 

82Cal.  App.  (2d)  120,13:3; 
Amcricar}  Can  Co.  v.  The  Agricultural  Ins.  Co., 
12  Cal.  App.  133,  137. 

It  has  already  been  indicated  that  the  rate  of  pre- 
mium on  Policy  1457  was  $1,223  for  $100.00  of  gross 
receipts.  It  was  a  guaranteed  or  fixed  rate  of  pre- 
mium. The  present  action  is  based  on  the  theory  of  a 
guaranteed  or  fixed  rate  of  premium  of  $2.20  for  each 
$100.00  of  gross  income.   TJie  increase  is  almost  100%. 
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POLICIES  SPL  20968  AND  20950  WERE  NEVER  OFFERED  EX- 
CEPT IN  CONJUNCTION  AND  COUPLED  WITH  A  RETRO- 
SPECTIVE ACtREEMENT.  WHICH  LATTER  HAD  TO  BE 
ACCEPTED  AND  EXECUTED  BEFORE  THE  POLICIES 
WOULD  BECOME  EFFECTIVE. 

Appellants  are  ur,2:in,o;,  with  the  utmost  seriousness, 
that  the  finding  of  the  trial  Coui't  that  the  policies 
sued  upon  were  in  effect  from  September  1,  1946  to 
January  21,  1947,  is  not  supported  by  the  eAddence. 
Being  well  aware  of  the  rule  that  a  judgment  will  not 
be  disturbed  if  supported  by  substantial  evidence,  we 
shall  endeavor  to  show  that  such  evidence  is  lacking 
in  this  case.  For  this  reason,  we  shall  not  dwell  upon 
the  testimony  of  appellants,  but  try  to  demonstrate 
out  of  the  mouths  of  respondent's  own  witnesses  and 
officials,  and  by  their  conduct,  that  these  policies  were 
not  in  effect.  So  far  as  appellants  are  concerned,  their 
testimony  is  that  they  were  told  and  understood  that 
the  binder  would  constitute  their  coverage  pending 
negotiations  for  renewal  and  at  the  rate  in  the.  ex- 
piring policy  (Tr.  pp.  347,  403) ;  that  only  the  retro- 
spective agreement  was  submitted  to  them;  that  they 
knew  nothing  of  these  policies  (Tr.  p.  405)  ;  that  no 
flat  or  guaranteed  rate  was  ever  submitted  (Tr.  p. 
406)  ;  that  they  refused  to  accept  a  retrospective  plan 
of  rating  (Tr.  pp.  404,  406) ;  that  they  never  accepted 
or  authorized  the  acceptance  of  these  policies  (Tr. 
p.  406) ;  that  they  never  agreed  to  a  2.20  rate  of  pre- 
mium (Tr.  p.  407) ;  that  the  first  they  knew  of  any 
demand  for  additional  premium  was  on  October  22, 
1947.  (Tr.  p.  407.) 
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THE  INSTRUMENTS. 

Let  US  first  look  at  the  documents  themselves.  These 
policies  are  Exhibits  3  and  4.  The  retrospective  agree- 
ment (Elxhibit  C)  refers  specificalh'  to  Policy  SPL- 
20968  (the  primary  coverage)  and  states  that  it  is 
about  to  be  issued  upon  the  security  of  the  agreement. 
The  language  U3ed  is  as  follows : 

"Whereas,  at  the  special  instance  and  request 

of  the   INSURED   and    upon    the   security   of   this 

Agreement,  the  company  is  about  to  issue  to  the 

INSURED  the  following  policy: 

Automobile  Liability  Policy  Number  SPL-20968 

Whereas,  the  company,  for  the  mutual  benefit 
of  the  COMPANY  and  the  insured,  has  proposed 
the  adoption,  by  agreement,  of  the  Retrospective 
Rating  Plan  hereinafter  set  forth  in  modification 
of  the  Premium  provisions  of  the  said  policy,  and. 
such  proposal  having  been  accepted  Jn/  the  in- 
sured, 

Now,  Therefore,  in  consideration  of  the  prem- 
ises and  the  sum  of  one  dollar  by  each  of  the 
parties  hereto,  to  the  other,  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  it  is 

AGREED:" 

Policy  SPL-20950  (excess  coverage)  contains  an 
endorsement  (No.  8),  which  refers  to  and  ties  in  the 
retrospective  rating  plan  covered  l)y  the  agreement. 
Explanatory  of  this  endorsement,  Charles  A.  Met- 
talia,  casualty  superintendent  of  plaintiff,  testified  as 
follows : 

"Q.  The  retrospective  arrangement  or  plan 
mentioned  here  has  reference  to  the  retrospective 
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agreement  which  is  dated  September  1,  1946,  the 
same  date  as  the  policy;  that  is  true,  isn't  it? 

A.    Yes. 

Q.  Is  it  a  fact  that  this  endorsement,  Retro- 
spective Rating  Plan,  was  upon  this  policy  at  the 
time  you  delivered  it  to  Mr.  Cantlen? 

A,     I  assume  that  all  these  endorsements  were 

attached  to  the  policy. 
******* 

Q.  Now,  Mr.  Mettalia,  I  call  your  attention 
to  this  language  of  the  retrospective  agreement, 
which  is  Defendants'  Exhibit  C:  'Whereas  at  the 
special  instance  and  request  of  the  insured  and 
upon  the  security  of  this  agreement,  the  company 
is  about  to  issue  to  the  insured  the  following 
policy:  Automobile  Liability  Policy  No.  SPL- 
20968  \  This  policy  No.  SPL20968  referred  to  in 
the  retrospective  agreement  is  the  same  policy 
numbered  SPL20968  which  is  Plaintiff's  Exhibit 
3  in  this  case,  is  that  correct? 

A.     I  believe  so."  (Tr.  pp.  124-125.) 

The  instruments  show  upon  their  face  that  they  are 
parts  of  one  transaction,  that  the  policies  were  not 
issued  independently  or  on  a  flat  or  guaranteed  rate 
of  premiiun,  but  only  in  conjunction  with  a  retro- 
spective rating  plan  covered  by  the  agreement. 


THE  TESTIMONY  DISCLOSES  THAT  THE  POLICIES  WERE  ONLY 
OFFERED  IN  CONJUNCTION  WITH  THE  RETROSPECTIVE 
AGREEMENT  AND  NOT  ON  A  GUARANTEED  BASIS. 

Charles  A.  Mettalia  is  casualty  superintendent  of 
plaintiff.    He  delivered  the  two  policies  to  Mr.  Cant- 
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len  of  Bayly,  Martin  &  Fay  approximately  October 
1st  or  2nd,  1946.  He  delivered  to  Mr.  Cantlen  the 
retrospective  agreement  at  the  same  time  he  delivered 
the  policies. 

'^Q.  Approximately  when  were  they  delivered 
to  Mr.  Cantlen,  according  to  your  best  recollec- 
tion? 

A.  I  would  say  one  of  the  policies  was — let 
me  see;  that  is  about  October  1,  a])proximately 
October  1,  maybe  October  2nd. 

Q.     Now,    Mr.    Mettalia,    you    presented    this 
retrospective  agreement  and  the  two  policies  to 
Mr.  Cantlen  at  one  time,  did  you  not? 
A.    I  believe  so. 

Q.  What  did  you  say  to  Mr.  Cantlen  when 
you  gave  him  this  retrospective  agreement  at  the 
same  time  that  you  gave  him  these  policies'? 

A.  That  we  wanted  to  accept  the  policies  on — 
we  wanted  that  signed  so  that  that  would  he  part 
of  the  renewal  policy.  A  retrospective  rate  basis 
is  more  or  less  to  the  advantage  of  the  insured 
by  signing  such  an  agreement.  Of  course  it  could 
be  the  other  way,  too. 

Q.     Could  be  the  other  way,  too? 

A.     It  is  possible,  yes. 

Q.  Isn't  it  a  fact  that  you  asked  Mr.  Cantlen 
at  the  same  time  to  have  the  insured  sign  this 
agreement  ? 

A.    Yes. 

Q.  You  did?  Now,  then,  Mr.  Mettalia,  this 
retrospective  agreement  was  never  signed,  was  it? 

A.     That  is  correct. 
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Q.  Did  Mr.  Cantlen  tell  you  that  he  submitted 
the  retrospective  agreement  to  the  client,  the  in- 
sured ? 

A.    Yes. 

Q.  Did  Mr.  Cantlen  tell  you  that  the  insured 
refused  to  sign  the  retrospective  agreement? 

A.    Yes. 

Q.  Was  it  after  the  insured  refused  to  sign 
the  retrospective  agreement  that  the  insurance 
was  cancelled  by  the  Fidelity  &  Casualty  Com- 
pany? 

A.     Yes."    (Tr.  pp.  106-109.) 

When  it  became  evident  to  Mr.  Cantlen  that  Cali- 
fornia Motor  would  not  accept  a  retrospective  plan 
of  insurance,  he  endeavored  to  have  the  plaintiff 
write  the  insurance  on  a  guaranteed  basis.  The  fol- 
lowing testimony  of  Mr.  Mettalia  shows  clearly  that 
these  policies  were  never  written  or  offered  except  in 
conjunction  with  the  retrospective  agreement: 

"Q.     Did  Mr.  Cantlen  ever  tell  you  that  he  had 
not  delivered  either  policy  to  the  insured? 
A.     Several  months  later. 
Q.     When  did  Mr.  Cantlen  tell  you  first,  for 
the  first  time,  he  had  never  delivered  either  one 
of  those  policies  to  the  insured? 

A.  I  don't  recall  ever  hearing  that  statement 
from  Mr.  Cantlen. 

Q.  You  said  it  was  told  you  several  months 
later.    Who  told  you? 

A.  Several  months  later  when  we  demanded 
the  retrospective  rating  agreement  to  be  signed, 
Mr.  Cantlen  said  that  the  insured  was  not  in 
agreement  with  the — that  is,   wasn't  willing  to 
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sign  the  agreement,  and  whether  or  not  we  could 
work  up  or  revise  or  write  up  a  new  program, 
something  like  that.  I  don't  recall  the  exact 
words. 

Q.  To  get  this  clear,  when  you  say  'a  few 
months  later'  you  mean  after  September  1,  1946? 

A.     Oh,  yes,  possibly  November. 

Q.  You  demanded  of  Mr.  Cantlen  the  signing 
of  the  retrospective  agreement? 

A.    Yes. 

Q.     That  is  correct? 

A.     That  is  correct. 

Q.  And  Mr.  Cantlen  then  told  you  he  couldn't 
get  the  retrospective  agreement  signed,  is  that 
true? 

A.     That  is  correct. 

Q.  What  did  you  mean  when  you  said  you 
learned  a  few  months  later  Mr.  Cantlen  had  not 
delivered  the  policies  to  the  insured? 

A.  I  repeat  what  I  just  mentioned  a  few  min- 
utes ago,  that  several  months  later  Mr.  Cantlen, 
when  I  approached  him  on  signing  the  agree- 
ment, said  that  the  insured  would  not  sign  the 
agreement,  that  he  felt  the  rate  was  too  high, 
something  like  that,  and  whether  or  not  we  could 
work  up  a  program  on  a  f/uaranteed  cost  basis. 

Q.  What  did  you  tell  Mr.  Cantlen  then?  That 
you  could  not? 

A.  That  J  would  trif  to  work  up  some  guaran- 
teed cost  basis,  but  certainhi  under  no  conditions 
would  tJir  rate  of  s.2  be  acc(  ptable  as  flit  guaran- 
teed cost  policy,  bearing  in  mind  that  there  was 
a  percentage  of  increase  from  the  entire  indus- 
try that  is  the  automobile  business  in  this  State, 
of  approximately  thirty-throo  per  cent,  and  that 
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if  it  did  go  on  a  guaranteed  basis  it  would  be  in 
excess  of  $2. 

Q.  Mr.  Cantlen  told  you  the  insured  would 
not  agree  to  that,  didn't  he? 

A.     That  is  correct. 

Q.  Mr.  Cantlen  told  you  that  the  rate  was  too 
high,  that  the  insured  would  not  accept  such  rate, 
is  that  it? 

A.  That  is  right.  He  was  referring  to  the 
maximum. 

Q.  Then  he  asked  you  if  you  could  negotiate 
and  get  something  that  might  be  acceptable  to 
the  insured? 

A.     That  is  correct. 

Q.  Did  you  have  anything  else  to  offer  Mr. 
Cantlen,  any  different  rate  than  had  been  sub- 
mitted ? 

A.     I  don't  recall,  no.    We  were  going  to  ne- 
gotiate with  the  home  of&ce,  and  finally  they  de- 
cided to  send  out  cancellation  notices. 
«  *  *  *  «  *  « 

Q.  From  the  time  of  your  original  negotia- 
tions with  Mr.  Cantlen  in  the  month  of  August, 
then,  when  you  talked  to  him  about  rates,  you 
were  talking  to  him  about  a  rate  that  would  be 
adjusted  according  to  the  loss  experience  of  the 
insured  ? 

A.     That  is  correct. 

Q.  And  your  conversations  with  Mr.  Cantlen 
during  the  month  of  August,  then,  and  at  all 
times,  were  based  upon  a  premium  that  would  be 
ultimately  figured  upon  a  rate  that  would  ulti- 
mately be  determined  according  to  the  loss  expe- 
rience of  the  insured? 
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A.  Correct,  providing  the  insured  did  agree 
to  it,  or  providing  he  would  go  along  on  the 
retrospective  agreement."   (Tr.  pp.  126-130.) 

The  $2.00  rate,  which  Mr.  Mettalia  stated  was  defi- 
nitely unacceptable  to  the  company  on  a  guaranteed 
basis  is  the  rate  called  for  by  Policy  No.  SPL  20968. 
The  guaranteed  rate  of  $2.00  was  both  unacceptable 
to  plaintiff  and  unacceptable  to  defendants.  No  ac- 
ceptance of  such  a  rate  was  ever  communicated  to 
plaintiff. 

Mr.  Cantlen. 

"Q.  Did  you  ever  tell  Mr.  Mettalia  or  Mr. 
O'Malley  that  California  Transport  Company 
would  accept  policies  with  a  2.20  rate? 

A.     No,  I  did  not."  (Tr.  p.  273.) 

Without  either  offer  or  acceptance  both  essential 
elements  of  a  contract  are  lacking. 

The  retrospective  agreement  was  drawn  by  the  New 
York  office,  the  home  office  of  plaintiff,  and  had  al- 
ready been  signed  by  a  vice  president  when  the  poli- 
cies and  agreement  were  handed  to  Mr.  Cantlen.  Its 
execution  was  not  discretionary  with  the  local  office; 
the  agreement  was  a  definite  requirement  of  the  offi- 
cials and  homo  office  of  \\w  ('()ni])any.  (Ti*.  p.  145.) 

Mr.  C.  L.  Anderson  is  resident  manager  of  plain- 
tiff. Plxhibit  RR  (Tr.  p.  332)  is  a  letter  written  by 
Mr.  Anderson  to  Bayly,  Martin  &.  Fay.  This  letter 
definitely  and  unequivocally  confirms  the  fact  that 
plaintiff  was  only  willing  to  renew  the  insurance  sub- 
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ject  to  the  retrospective  rating  plan  covered  by  the 
agreement.  It  is  dated  December  11,  1946.  It  shows 
that  the  retrospective  agreement  was  then,  and  had 
been,  adamantly  insisted  upon  as  a  condition  prece- 
dent to  renewal  of  the  insurance.  The  renewal  could 
not  be  accomplished  without  execution  of  the  retro- 
spective agreement  and  the  closing  words  are:  *'It 
is  necessary  for  us  to  put  a  time  limit  within  which 
the  matter  of  renewal,  etc.  must  he  consummated/* 

It  is  difficult  to  imagine  a  stronger  or  more  conclu- 
sive statement.  Just  eight  days  later,  December  19, 
1946,  the  time  limit  for  renewal  was  set,  and  on  that 
date  notice  was  given  to  defendant  of  cancellation  of 
coverage  as  of  January  21,  1947.  (Tr.  pp.  92-93.) 

On  December  19,  1946,  the  same  date  that  notice  of 
cancellation  w^as  sent  to  defendant,  Mr.  Mettalia  sent 
a  telegram  (Plaintiff's  Exhibit  8,  Tr.  p.  109)  to  the 
home  office  of  the  plaintiff  in  which  it  is  stated: 
'^  California  Motor  Transport  SPL-20950  and  20968. 
Request  home  office  send  cancellation  notice  to  ICC 
effective  Januarj^  21  Stop  Insured  refused  to  sign 
retrospective  agreement. '  '^ 

Henry  R.  Cantlen  is  \T.ce  president  in  charge  of 
the  San  Francisco  office  of  Bayly,  Martin  &  Fay.  He 
personally  carried  on  negotiations  with  the  plaintiff 


3We  shall  later  in  this  brief  demonstrate  that  the  reference  to 
these  policy  numbers  was  not  a  reference  to  these  particular 
policies,  but  only  a  convenient  means  of  referring  to  pending 
coverage,  so  that  when  and  if  new  insurance  was  issued  the 
policies  v.'ould  be  given  those  numbers  and  new  filings  with  the 
Regulatory  Body  would  not  be  required. 
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(concerning  renewal  of  the  insurance.  His  testimony 
likewise  demonstrates  that  the  policies  were  never 
offered  and  were  never  open  to  acceptance  other  than 
in  conjunction  with  the  execution  of  the  retrospective 
agreement. 

''Q.  When  was  the  definite  information  con- 
veyed to  you  by  Fidelity,  that  Fidelity  would  only 
consider  renewal  of  the  insurance  policy  on  a 
retrospective  arrangement  ? 

A.  They  told  me  at  a  meeting  that  took  place 
about  the  middle  of  August — August  15th  they 
indicated  that  definitely — not  definitely,  but  that 
the  home  office  w-ere  insisting  upon  the  renewal 
of  this  contract  on  a  retrospective  basis. 

Q.     Did  you  thereafter  see  Mr.  Coughlin? 

A.     Yes,  I  did. 

Q.  How  long  after  August  15th,  according  to 
your  best  recollection? 

A,  According  to  my  file,  it  was  about  August 
27th. 

Q.  At  that  meeting  at  which  you  saw  Mr. 
Coughlin,  did  you  express  to  Mr.  Coughlin  the 
significance  of  a  retrospective  arrangement,  what 
such  an  arrangement  would  entail  and  mean? 

A.     Yes,  I  did,  sir. 

Q.  Did  you  tell  him  at  that  meeting  that  Fi- 
delity was  insisting  upon  renewal  of  the  insur- 
ance upon  a  retrospective  arrangement? 

A.     Yes,  I  did. 

Q.  I  understood  you  to  say  he  expressed  him- 
self as  not  being  pleased  with  the  idea  of  a  retro- 
spective arrangement. 

A.     He  did. 
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Q.  Thereafter  you  took  the  matter  up  with 
Mr.  Mettalia  and  Mr.  O'Malley  again,  both  told 
you  that  the  company  was  adamant  and  that  the 
home  office  would  only  consider  the  business  on 
the  basis  of  a  retrospective  plan,  is  that  true? 

A.    That  is  true. 

Q.  Approximately  when  was  it  that  Mr.  Met- 
talia or  Mr.  O'Malley  gave  you  that  information? 

A.  The  uUimatiim,  definite  ultimatum,  came 
just  prior  to  the  time  that  the  policies  were  is- 
sued, so  that  would  have  been  in  the  neighbor- 
hood of  September  22nd  or  23rd."  (Tr.  pp.  262- 
263.)   (See  also  Tr.  pp.  239,  243-244.) 

As  further  evidence  that  the  policies  were  not  is- 
sued or  accepted  is  the  fact  that  Cantlen  not  only 
continued  negotiations  with  plaintiff  in  an  endeavor 
to  have  the  insurance  renewed  on  an  acceptable  guar- 
anteed basis,  but  also  continued  negotiations  with 
other  companies.  (Tr.  pp.  242-243.) 

After  receiving  the  policies  and  retrospective  agree- 
ment, Cantlen  did  not  show  the  policies  to  defendant, 
but  only  submitted  the  retrospective  agreement.  This 
was  in  October,  1946. 

"Q.     So  you  told  him  the  companj^  was  insist- 
ing on  your  declaration  of  the  policies,  as  you  put 
it,  is  that  correct — the  signing  of  the  retrospective 
agreement  and  the  declaration  of  the  policies? 
A.     Correct. 

Q.     What  happened  after  that? 
A.     I   again   went   over   the   workings   of   the 
retrospective    plan    and    left    the    retrospective 
agreement  with  him,  and  he  said  he  wanted  to  look 
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them  over  and  would  ])ro])ably  have  his  attorney 

look  them  over,  but  he  again  reiterated  that  he 

would  not  be  wholly  satisfied  with  such  a  plan, 

and  asked  me  if  I  couldn't  interest  a  market,  so 

I  told  him  we  were  scourins:  the  market  to  obtain 

a  company  that   would  ivrite  the  business  on  a 

guaranteed  plan  in  lieu  of  a  retrospective  writing 

plan. 
******* 

Q.  This  was  in  October,  was  it,  or  the  latter 
part  of  September? 

A.  No,  this  would  have  been  in  October."  (Tr. 
pp.  244-245.) 

When  asked  by  counsel  for  plaintiff  if  he  noticed 

that  the  policies  set  up  the  2.20  rate,  Mr.   Cantlen 

replied : 

"Yes,  they  set  up  those  rates,  but  they  are  issued 
in  conjunction  with  another  agreement". 

"Q.  I  would  like  to  have  you  take  Policy  No. 
20968,  which  is  the  primary  policy.  Plaintiff's 
Exhibit  3,  and  point  out  to  the  Court,  where  in 
that  policy  there  is  any  reference  made  to  the 
retrospective  agreement. 

A.  It  would  not  be  necessary  to  be  referred 
to  in  here  because  the  policies  were  definiteli/  is- 
sued with  the  uyider standing  that  the  rcl rosprctive 
agreement  would  be  entered,  into.**  (Tr.  p.  295.) 

The  record  in  this  case  is  so  replete  with  testimony 
demonstrating  without  any  question  that  these  policies 
were  only  to  be  effective  on  execution  of  the  retro- 
spective agreement,  that  it  is  difficult  to  keep  the 
quotations  witJiin  reasonable  bounds.     The  following 
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is  most  important:  Bayly,  Martin  c^'  Fay,  although  it 
received  the  policies  and  the  retrospective  agreement 
simultaneously,  delivered  the  retrospctive  agreement 
to  defendant  for  examination  as  soon  as  received,  the 
beginning  of  October,  1946,  but  retained  the  policies 
in  its  possession  until  October  22,  1947.  Mr.  Cantlen 
was  asked  why  the  policies  were  not  delivered  before 
October  22,  1947,  and  his  answer  could  not  be  more  to 
the  point. 

''Q.  Why  did  Bayly,  Martin  &  Fay  not  deliver 
Policies  20950  and  20968  to  California  Motors 
prior  to  October  22,  1947? 

A.  The  reason  the  policies  were  not  delivered, 
Mr.  Eisner,  was  hecause  the  policies  were  issued 
in  conjunction  with  the  retrospective  agreement, 
and  the  retrospective  agreement  was  not  signed, 
so  therefore,  in  our  opinion,  the  transaction 
wasn't  completed."    (Tr.  p.  273.) 

Also  on  examination  by  his  own  counsel,  Mr.  Cant- 
len testified  (Tr.  p.  339) : 

"Q.  Were  you  asked  on  direct  examination, 
when  someone  else  called  you  as  a  witness,  as  to 
why  you  didn't  deliver  the  policy  to  Mr.  Coughlin 
when  you  received  it  in  October,  1946  ? 

A.  /  didn't  deliver  the  policies  to  Mr.  Coughlin 
because  the  policies  ivere  issued  in  conjunction 
with  the  retrospective  agreement,  and  until  and, 
unless  the  retrospective  agreement  ivas  signed  I 
didn't  wish  to  involve  the  contracts  and  put  them, 
through  our  books.  It  ivas  still  an  unfinished 
matter,  as  far  as  our  office  was  concerned." 
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What  stronger  or  more  definite  statement  could  be 
made? 

Also,  we  respectfully  call  attention  to  the  following' 
testimony  of  Mr.  Cantlen.  Bayly,  Martin  &  Fay  had 
received  from  defendants  the  pi-emimn  for  the  month 
of  September,  1946,  in  November,  1946,  but  did  not 
turn  it  over  to  plaintiff  until  January,  1947.  Counsel 
for  Bayly,  Martin  &  Fay  asked  for  an  explanation  for 
this  delay  in  remittance  and  Cantlen  replied : 

**Yes,  I  remember  when  the  young  lady  brought 
the  remittance  in,  called  to  my  attention  the  re- 
mittance had  been  received,  and  I  told  her  to  hold 
it  up  because  the  transaction  had  not  been  com- 
pleted, as  far  as  we  were  concerned;  there  was 
NO  AGREEMENT;  the  ossured  had  not  consented  or 
agreed  to  the  retrospective  basis  on  ivhicli  the  com- 
pany was  insistinfi;  and  so  I  felt  that  it  was  still 
an  unsettled  problem,  and,  to  mij  best  recollection, 
I  told  her  just  to  hold  that  tcmporaHli/.''  (Tr.  pp. 
338-339.) 

This  was  in  November,  1946.  How,  in  the  face  of 
such  testimony,  is  it  possible  to  conclude  that  there  was 
an  agreement,  and  particularly  an  agreement  that  the 
policies  were  issued  and  accepted  on  a  guaranteed 
basis  ? 

We  believe  that  the  testimony  of  both  Mr.  Mettalia 
and  Mr.  Cantlen  establishes  beyond  any  (juestion  that 
the  policies  were  never  offered  for  acce])tance,  except 
in  conjunction  with  the  acceptance  of  a  T('tr()s])ective 
rating  plan,  which  defendant  at  all  times  refused  to 
consider.     We  shall  now  attempt  to  demonstrate  that 
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neither  the  insurer  nor  the  ])rok('i"  considered  these 
policies  in  effect  and  that  the  idea  of  attempting;  to 
hase  a  claim  upon  them  for  additional  premium  was 
first  conceived  by  Fidelity  in  the  month  of  A]n-il,  1947. 


THE  CONDUCT  OF  THE  PARTIES  DEMONSTRATES  THAT  THESE 
POLICIES  WERE  NOT  CONSIDERED  IN  EFFECT. 

Policies  20968  and  20950  call  for  payment  of  sub- 
stantial deposit  premiums.  Deposit  premiums  had 
been  required  by  all  of  the  several  policies  that  plain- 
tiff had  previously  written  for  the  defendant.  In  all 
prior  instances  the  deposit  premiums  had  been  de- 
manded and  paid  at  the  time  the  ])olicies  were  issued. 
In  this  instance,  the  deposit  premiums  were  never 
billed  by  the  plaintiff,  were  never  asked  for  by  the 
plaintiff,  and  were  never  billed  or  asked  for  by  the 
broker. 

Mr.  Rechnagel,  cashier  of  the  plaintiff,  stated  that 
if  a  policy  calls  for  a  deposit  premium,  it  is  the  busi- 
ness of  his  department  to  bill  and  collect  it;  that  he 
had  no  record  of  any  bill  havino;  been  sent  for  the  de- 
posit premiums  on  these  policies  and  that  according 
to  general  i:)ractice  it  should  have  been  billed.  (Tr.  pp. 
188-191.) 

If  these  policies  were  considered  in  effect,  it  seems 
strange  that  the  general  practice  of  the  company 
should  not  have  been  followed.  The  deposit  premium 
on  Policy  20968  alone  was  $6060.00,  and  on  20950  it 
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was  $6685.40.  It  iiiiquestiona])ly  should  and  would 
have  been  billed  and  collectod  if*  the  policies  had  actn- 
ally  been  issued. 

"Q.  When  you  say  it  sliould  have  been  billed, 
you  mean  accordinc,"  to  the  general  ])raetiee  of 
your  company  when  a  ])()licy  is  issued  whi(di  calls 
for  a  deposit  ])remium,  that  it  is  the  practice  and 
the  duty  of  your  office  to  bill  for  that  deposit 
premium  ? 
A.     That  is  right."    (Tr.  p.  190.) 

Policy  1457  required  defendant  to  make  monthly 
reports  of  gross  receij^ts  and  remit  ])remiums  based 
thereon  at  the  rate  of  1.223%.  For  the  ]jeriod  from 
September  1,  1946  until  January  21,  1947,  defendant 
continued  to  send  to  Bayly,  Martin  &  Fay  its  monthly 
re])orts  of  gross  receipts  and  remit  premiums  based 
thereon  at  the  same  rate,  1.22o.  Bayly,  Martin  &:  Fay 
in  turn  and  according  to  regular  practice  processed  the 
reports  made  l)y  defendant  and  retigured  the  j)iciniuni, 
breaking  it  down  into  ))ul)lic  liability  at  the  rate  (d' 
.997  and  proi)erty  damage  at  .22(>  (total  1.22:]).  (Tr. 
pj).  252,  289.)  These  rei)orts  and  (die(d<s  of  Hayly, 
Martin  «t  Fay  to  cover  at  said  ratios,  were  s(Mit  by 
Bayly,  Martin  cV-  Fay  to  Fidelity. 

The  auditing  department  of  Fidcdity  i-eceixcd  and 
checked  the  reports  oT  IJayly,  Martin  A:  V;\y  and  en- 
dorsed aj)pi<»val  thereon.  (vSee  Kxhibit  10.)  The  audit- 
ing department  oi'  Fichdity  in  tuiii  made  out  its  own 
written  reports  showing  picnnuin  cai'ned  at  the  same 
rate  (1.22o)  siiown  in  the  rcptuts  id'  llayly.  .Martin  A: 
Fay.  (Kxhil)it  11.)    (Ti-.  pp.  H)7,  172.)    This  |)ioccdui-e 
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was  followed  in  tho  case  ol*  each  month's  gross  re- 
ceipts. When  the  checking-  was  done  and  the  auditor's 
reports  made  out,  the  auditor's  office  had  in  its  posses- 
sion dailies  or  copies  of  these  ])olicies. 

Copies  of  these  auditor's  reports  (Exhibit  11)  went 
to  the  cashier  of  Fidelity  and  also  Bayly,  Martin  & 
Fay.  The  cashier  had  in  his  possession  the  dailies  of 
Policies  SPL  20968  and  20950  since  early  October, 
1946.  (Tr.  p.  194.)  The  checks  of  Bayly,  Martin  & 
Fay  covering  the  ])remium  figui'ed  on  the  basis  of 
1.223,  were  received  by  the  cashier  and  deposited.  No 
protest,  question  or  objection  was  raised  by  Fidelity  or 
Bayly,  Martin  &  Fay.  (Tr.  pp.  289,  290.)  It  was  not 
until  April  19,  1947,  that  a  claim  was  asserted  by 
Fidelity  for  additional  premium.  This  was  the  first 
time  that  Cantlen  ever  heard  of  such  a  claim.  (Ti*.  p. 
275.) 

The  conduct  of  Fidelity  in  accepting  and  checking 
reports  of  earned  premium  at  the  rate  of  approxi- 
mately one-half  of  that  now  asserted ;  actually  making 
out  its  own  reports  upon  such  l)asis;  accepting  and 
retaining  without  protest  or  objection  payments  made 
upon  said  basis,  is  wiiolly  irreconcilable  with  the 
theory  of  plaintiff's  case.  Likewise,  is  the  conduct  of 
Bayly,  Martin  &  Fay.  This  insurance  coverage  liad 
been  the  subject  of  extensive  negotiations  locally  and 
with  the  home  office,  and  it  is  Just  incredible  that 
either  Fidelity  or  Bayly,  Martin  &  Fay  could  have 
acted  as  they  did,  if  the  understanding  or  intent  had 
been  that  the  policies  sued  upon  were  effective. 


28 


It  is  the  practice  of  the  cashier's  office  of  Fidelity 
to  make  out  ledger  cards  coveriu.i;"  ])olicies,  as  soon  as 
issued.  (Tr.  pp.  191.  195.)  Mr.  Rechuaoel,  cashier  of 
plaintiif,  at  the  request  of  plaintiff's  counsel,  i)roduced 
ledger  cards  dated  February  15,  1947  (five  and  one- 
half  months  after  it  is  contended  these  jxdicies  Inn-ame 
effective).  (Tr.  p.  191.)  These  cards  are  ])art  of  Ex- 
hibit 14.  They  show  that  the  rate  of  pi-emiuni  on 
Policies  SPL  20968  and  20950  is  not  2.20,  but  /.??.;.  It 
was  not  until  May  1,  1947  (shortly  after  the  i)lan  to 
assert  a  claim  for  additional  premium  was  first  fornui- 
lated)  that  new  ledi^er  cards  (cards  5  and  (i)  were 
made  out  and  upon  which  the  ])i'emiuni  I'ates  con- 
tained in  Policies  20968  and  20950  were  used,  as  if 
they  were  guaranteed  rates  and  entirel\'  discoimected 
with  a  retrospective  rating  ])lan.  (Tr.  p.  195.)  Again, 
conduct  of  ])hiintiff  that  cannot  l)c  cx])lain(>d  and 
wholly  inconsistent  with  its  claim. 

Under  date  of  Nov<'mber  1.  194(i,  U'dgei*  cards  (Ex- 
hibit H)  were  made  (only  pi-oduced  a1  the  demand 
of  the  plaintiff's  counsel)  pui'porting  to  show  deposit 
premiums  called  for  by  Policies  209()8  and  20950. 
In  some  strange  manniu-,  that  the  cashier  could  not 
explain,  an  entirely  diff'erent  deposit  premium  Avas 
shown  than  set  forth  in  the  ))olicies.  (Ti-.  )>.  217.)  It 
was  admitted  that  no  deposit  prcmintn  had  cwv  l)(>en 
billed  or  collected,  although  it  was  the  practice  to  bill 
and  collect  de])osit  j)i('miunis  as  soon  as  policies  be- 
came effective.  (Tr.  p.  190.)  The  cards  were  made  out 
and  held  in  abeyaiice  until  the  policies  should  become 
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effective   by   acceptance  and   execution   of  the   retro- 
spective agreement;  events  tliat  never  occurred. 

In  the  case  of  all  policies  calling  for  a  premium 
based  on  gross  receipts  of  the  insured,  it  is  customarv 
for  insurer  to  make  a  final  audit  to  determine  that  full 
and  accurate  reports  of  gross  receipts  have  been  sub- 
mitted. (Tr.  p.  298.)  The  final  audit  by  Fidelity  of 
defendants'  gross  receipts  for  the  period  September  1, 
1946  to  January  21,  1947,  was  made  by  plaintiff's 
auditing  department  April  2,  1947.  (Tr.  p.  153.)  It  was 
not  until  after  this  final  audit  that  plaintiff  or  any  de- 
partment of  plaintiff  ever  considered  making  a  charge 
under  these  policies.  It  was  then,  for  the  first  time, 
that  there  was  written  on  the  auditor's  report  (Ex- 
hibit 12)  and  in  handwriting  not  identified  the  words: 
** Assured  refused  to  sign  retrospective  agreement, 
retrospective  rate  not  to  be  used."  (Tr.  p.  179.)  The 
notation  assumes  that  because  the  assured  had  refused 
to  sign  the  retrospective  agreement,  execution  of  which 
had  been  demanded,  the  company  could  simply  disre- 
gard that  part  of  its  offer,  and  collect  from  the  as- 
sured on  the  theory  and  basis  that  the  company  had 
offered  and  the  assured  had  accepted  the  ])olicies  on  a 
guaranteed  basis. 

Based  upon  the  final  audit,  audit  statements,  dated 
April  19,  1947  (Exhibit  13,  Tr.  p.  158),  were  made  out 
by  plaintiff's  auditing  department,  showing  additional 
premium  due  and  copies  of  this  statement  wei'e  sent 
to  plaintiff's  cashier  and  to  Bayly,  Martin  &  Fay.  No 
copy  was  sent  to  defendants.   Thei'e  is  attar'hed  to  Ex- 
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hibit  13  a  statement  made  out  by  Bayly,  Martin  &  Fa^ 
to  California  Motors  for  the  additional  premium. 
The  statement  is  an  original,  and  was  never  sent  toj 
California  Motors.  {Tv.  ])p.  160,  255.) 

When  Bayly,  Martin  cV:  Fay  received  a  (•(»))y  of  tlie 
statement  (Exhibit  13)  it  not  only  did  not  send  a  copy 
to  or  notify  the  defendants,  l)ut  dis]:)uted  and  eon- 
tended  with  Fidelity  that  it  had  no  riuht  to  demand 
further  premium. 

Mr.  Cnvtlen. 
''Q.     After  you  receiAcd  this  statement  of  A])ril 
19,  1947,  did  you  take  the  matter  up  with  Fidelity 
&  Casualty  Company? 
A.    Yes. 

Q.    With  whom  did  you  take  it  up? 
A.     I  took  it  up  with,  first  Mr.  Mettalia. 
Q.     Did  you  tell  him  that,  in  your  o))inion,  the 
company  wasn't  justified  in   elaiming-  additional 
premium "? 

A.  I  told  him  that  I  did  not  believe  that  they 
were  entitled  to  the  2.20  rate  on  the  earned 
premium  developed,  or,  in  the  gross  receipts  re- 
port. 

Q.  What  was  3'our  t'ull  conversation  with  him 
pertaininc:  to  that? 

A.  I  coTitended  that  tlu^  rate  was  excessive,  in 
other  words,  thcji  inrc  chaniiuff  fin's  earned 
premium  on  a  gua  ran  feed  basis,  and  that  1  could 
not — the  assured  never  agreed  to  pa//  ■J.J(f  on  a 
(fuaranteed  basis,  and  \  felt  that  the  rate  was  ex- 
cessive on  the  .uuaranteed  basis.  Mt-.  Mettalia 
contended  that  tlu"  company  iroidd  lud  hare  issued 
the  policy  at  tin  lonu  r  raft  on  a  (/nanintced  basis, 
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and  that  if  the  i)iiii{ra)U'C  companij  issued  the 
policies  on  a  guoranteed  basis  they  would  have  in- 
sisted upon  a  rate  of  2.20. 

Q.  Did  you  thereafter  take  the  matter  up  with 
any  one  of  the  eom})anv,  otlier  than  Mr.  Mettalia? 

A.     Yes. 

Q.  Did  you  tell  him  anything:  in  addition  to 
that? 

A.  Well,  I  made  the  same  contention  as  I 
made  to  Mr.  Mettalia,  and  Z  did  not  agree  or  ever 
felt  that  theij  ivere  entitled  to  charge  on  a  guar- 
anteed basis  rate,  the  rate  that  was  proposed  on  a 
retrospective  basis."    (Tr.  pp.  276-277.) 

We  emphasize  the  significance  of  these  statements. 
Defendants  never  agreed  to  pay  2.20  on  a  guaranteed 
basis.  Cantlen  never  recommended  or  suggested  such 
a  rate.  Mettalia  did  not  contend  that  the  policies 
were  in  effect  or  that  they  were  issued  on  a  guaranteed 
basis,  but  sought  to  Justify  the  demand  on  the  ground 
that  if  the  company  had  issued  policies  on  a  guar- 
anteed basis  it  would  have  insisted  on  a  2.20  rate.  Mr. 
Cantlen's  testimony  and  his  recollection  of  the  conver- 
sations and  statements  made  by  Mr.  Mettalia  have  not 
been  disputed. 

It  was  not  until  August  6,  1947,  that  Bayly,  Martin 
&  Fay  made  a  bill  to  defendants  for  the  additional 
premimn  demanded  by  plaintiff.  This  bill,  however, 
was  not  sent  to  defendants.  It  was  held  until  October 
22,  1947.  (Tr.  pp.  254-255,  277.)  At  that  time  Cantlen 
went  out  to  defendants'  place  of  business  and  brought 
with  him  the  two  policies,  which  Bayly,  Martin  &  Fay 
had  retained  in  its  possession  all  this  time  and  n  bill 


32 


for  the  additional  premiuin.  Cantlen  did  not  tell  de- 
fendants to  pay  the  bill,  but  on  the  contrary  brought , 
with  him  a  form  of  letter  for  defendants  to  write  to 
Bayly,  Martin  &  Fay  dis])uting  the  cliar-c.  nd'ond- 
ants  followed  Cantlen 's  instructions  and  wrote  the 
letter  he  dictated.  This  letter  is  l^]xhil)it  18.  (Tr.  ]>i). 
277-279.) 

Mr.  Cantlen  was  examin<'(l  ])ortainin,2,-  to  statements 
in  this  letter,  of  which  he  was  tlu>  author,  and  the 
following  are  excerpts  from  his  testimony  (Tr.  ])]). 
278-279)  : 

'"Q.  I  call  your  attention  to  this  paragraph: 
'During  the  aforementioncnl  period,  namely,  from 
September  1,  194()  to  January  21,  1947,  we  at- 
tempted through  you  to  negotiate  a  renewal  ar- 
rangement with  the  Fidelity  lS:  Casualty  Com})any, 
but  in  view  of  the  arrangements  which  were  of- 
fered to  us  we  found  it  inadvisable  to  continue 
with  this  company.'  Is  that  statement  true  ^ 
A.    Yes. 

Q.     1    call    your    attention    to    this    statement: 
'At  no  time  did  we  agree  to  a  rate  of  ^2.20  as 
against  our  former  rate  of  $1,223.'   Did  you  draft 
that  statement? 
A.     Yes." 

It  is  resjK'ctrully  submitted  that  the  oral  testimony 
introduced  in  this  case,  the  documentary  evidence  and 
the  eonduct  of  the  parties  cleajly  demonstrate, 

1.  These  policies  wei-e  ne\(M'  in  effect; 

2.  They  were  offered  only  in  conjunction  with 
the  ]etros])ective  agreement; 
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3.  The  insurance  was  never  offered  on  a  2.20 
guaranteed  basis  and  appellant  never  agreed  to 
pay  a  2.20  rate  of  premium; 

4.  The  arrangement  between  the  parties  was 
that  pending  negotiations  for  renewal  appellant 
should  be  covered  at  the  rates  provided  for  in 
Policy  1457; 

5.  No  other  rates  were  ever  agreed  upon. 


THE  FILINGS  WITH  THE  INTERSTATE  COMMERCE 
COMMISSION  AND  RAILROAD  COMMISSION. 

The  argument  is  made,  and  mention  is  made  in  the 
Memorandum  Opinion  of  the  Trial  Court,  that  these 
policies  were  in  effect,  or  regarded  as  in  effect,  be- 
cause the  number  of  the  primary  Policy,  SPL20968, 
was  listed  with  the  Interstate  Commerce  Commission 
and  Public  Utilities  Commission.  The  testimony  dem- 
onstrates that  these  listings  have  no  significance  what- 
soever. 

It  will  first  be  noted  that  the  listing  of  this  policy 
number  occurred  on  August  27,  1946.  (Tr.  pp.  84-87.) 
It  was  done  at  the  same  time  that  Fidelity  issued  its 
binder  covering  appellant,  pending  renewal.  At  the 
time  of  these  listings  negotiations  had  hardly  begun, 
no  policies  had  been  written,  and  no  one  had  the 
slightest  knowledge  whether  policies  would  ever  be 
written. 

These  are  the  simple  facts:  Appellant  is  a  highway 
'carrier  and   is   required   to   have  information   of   in- 
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siirance  coverage  on  file  witli  these  Hegulatory 
Bodies.  When  a  binder  is  issued,  eonstituting  tem- 
porary coverage  pending  negotiations  for  issuance  of 
a  policy,  the  practice  of  the  insurance  carrier  is  not 
to  file  the  details  ol'  the  hinder  witli  the  Hegulatory 
Bodies,  but  to  assign  a  i)olicy  numlier,  wliich  will  be- 
come the  number  of  the  new  prospective  policy,  if  and 
when  issued.  The  policy  Tiunibcr.  so  assigned,  is  listed. 
This  satisfies  the  requirements  oi'  the  ICO  and  Public 
Utilities  Commission  and  obviates  the  necessity  of  re- 
registering when  the  renewal  [xdicy  is  issued.  The  in- 
surance is  referred  to  l)y  a  ])()li('>'  number,  although 
there  is  no  policy  bearing  such  a  numbei-  and  the 
coverage  is  actually  by  a  binder.  It  is  merely  a  con- 
venient method  of  listing  and  identifying  the  coverage. 
The  listings  having  l)een  by  a  policy  number,  when 
the  coverage  is  cancelled,  the  notice  of  cancellation 
naturally  refers  to  the  insurance  in  the  same  maimer 
in  which  it  was  listed,  to-wit,  by  i)olicy  iiumbei-. 

The  following  was  testified  to  by  Mettalia. 

Dirrcf  Examination. 

*'Q.  Now,  at  the  time  yon  issued  the  binder 
were  there  any  numbers  assigned  to  the  prospec- 
tive new  policies  ? 

A.  Yes,  we  had  to  assign  a  nimihci-  to  the 
policy  because — to  the  insured,  because  of  cri'tni?i 
federal  and  state  filings  we  had  to  make. 

Q.     What  were  those  filings  to  be? 

A.  We  had  t(»  make  a  Kailio.id  Coiiiiiiission 
filing,  wliich  is  now  known  as  the  riihlic  I'tilities 
Commission,  niul  also  had  to  nmkc  a  hlinu-  for  the 
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ICC,  because  they  would  inunediately  stop  tlie 
operations  of  the  California  Motors. 

Q.  So  at  the  time  the  binder  was  issued,  fol- 
lowinu'  tliis  fonversatiou  with  Mr.  Cantlen  and 
})rior  to  tlic  a])))roval  by  tlie  Bureau,  you  did  as- 
sign policy  numbers  to  these  prospective  con- 
tracts and  made  the  filings  with  the  Railroad  Com- 
mission and  the  ICC? 

A.  Because  the  binder  wouldn't  be  very  mucli 
value  to  an  insured  without  these  filings. 

Q.  By  the  way,  Mr.  Mettalia,  the  filings  with 
the  Railroad  Commission  and  the  ICC  were  only 
as  to  the  primary  insurance,  isn't  that  correct? 

A.     Yes,  because  that  is  all  they  require. 

Q.  At  this  time  I  show  you  what  purports  to 
be  a  copy  of  the  filing  with  the  Railroad  Commis- 
sion and  ask  you  if  it  is — if  you  identify  it  as 
such? 

A.     That  is  correct. 

Q.  I  notice  it  carries  the  stamp  of  the  'Rail- 
road Commission,  State  of  California  August  28, 
1946,  Transportation  Department'.  Does  that  re- 
call to  you  on  or  about  the  date  it  was  filed? 

A.  Yes,  this  was  filed  with  the  Railroad  Com- 
mission on  August  27,  which  is  the  date  there,  and 
it  was  accepted  by  the  Railroad  Commission  on 
August  28. 

Q.     That  was  before  the  expiration  date? 

A.     That  is  correct. 

Q.     On  the  then  existing  Policy  SPL-1457? 

A.     That  is  correct."   (Tr.  pp.  84-85.) 

Cross-examination. 

"Q.  Regarding  these  filings,  these  filings  were 
filed  about  August  27,  1946,  were  they  not? 
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A.     That  is  corroct,  tlioy  were. 

Q.  Tliey  wovo  filed  at  a  time  wlien  tli<'  hinder 
had  heen  issued  to  the  insured  extending-  1457, 
is  that  correct  ? 

A.     Yes.   Can  I  add  a  litth^  to  that? 

Q.    Yes. 

A.  When  hmders  arc  issued  we  automatically 
add  these  assifjncd  polici/  iu(}nJ)(rs  to  satisfy  the 
ICC  and  the  Railroad  ComniissiorL  They  do  not 
accept  them  otlierwise.  If  it  isn't  satisfactory  to 
the  ICC  file,  they  are  fined  $30  i^ross  on  that  par- 
ticular file."    (fr.  pp.  119-120.) 

Mr.  Cantlen  also  testified  "It  was  the  customary 
procedure."  (Tr.  p.  242.) 

From  and  after  August  27,  1946,  it  was  the  practice 
of  Fidelity  and  Bayly,  Martin  c^-  Fay  to  refer  to  the 
coverage  of  defendant  in  the  same  maiine]',  SPL- 
20968. 

"Q.     (Mr.   Cantlen).     No   rate   or   terms   had 
been  agreed  upon  for  that  policvf 
A.     No. 

Q.  After  August  27,  194(),  wheneAei*  the  cover- 
age by  Fidelity  tS:  Casualty  Com])any  of  Califor- 
nia Motor  Transport  Company  was  inferred  to  in 
any  communications  between  your  office  and  Fi- 
delity S:  Casualty  Company  or  Fidelity  ^  Casualty 
Company  and  your  office,  was  that  cov(>rage  re- 
ferred to  and  identified  in  the  same  manner  as 
Policy  20968? 

A.     My  recollection,  it  was. 
Q.      It  was  so  referi-ed  to  ! 
A.     Yes."    (Tr.   pp.  299-:UK).) 
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It  is  respectfully  submitted  that  the  listing  of 
Policy  SPL-20968  in  August,  1946,  and  permitting 
the  listing  so  made  to  remain  until  January  21,  1947, 
do  not  in  the  slightest  manner  or  degree  indicate  that 
any  policy  bearing  that  number  was  ever  actually 
issued  or  accepted. 


THE  BINDER. 

Under  the  date  of  August  27,  1946,  Fidelity  issued 
to  defendants  a  binder.  This  binder  is  Exhibit  B.  (Tr. 
p.  106.)  The  binder  covers  exactly  the  same  risks  as 
were  covered  by  Policy  SPL-1457  and  recites  under 
'^Description  of  Risk"  the  following:  '' Pending  re- 
newal of  Policy  No.  SPL-1457."  A  heading  '^ Esti- 
mated Premium"  is  left  blank.  The  covering  note  is 
entitled  ''Sixty  Day  Binder  No.  126895."  The  binder 
states  that  if  the  policy  is  issued,  the  policy  shall 
supersede  the  binder  and  the  policy  begin  on  the 
binder  date.  If  the  policy  is  not  issued,  the  binder 
may  run  for  allotted  term  or  be  cancelled  by  notice. 
The  following  provision  of  the  binder  has  no  appli- 
cation in  this  case:  ''A  premium  charge  at  the  rates 
and  in  compliance  with  the  rules  of  the  manual  of 
rates  in  use  by  the  company  when  this  binder  becomes 
effective  will  be  made  for  the  time  this  binder  is  in 
effect  if  no  policy  of  insurance  in  place  hereof  is  is- 
sued and  accepted  by  the  insured."  The  coverage  in 
this  case  is  a  sjjecially  negotiated  risk  and  has  noth- 
ing to  do  with  the  manual  of  rates.  (Tr.  pp.  270-271.) 
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Mr.  Caiitlen  delivered  this  binder  to  defendant  in 
conjunction  with  a  letter,  which  is  Exhibit  T.  (Tr.  p. 
265.)  This  letter  advises  defendant  that  the  binder 
will  constitute  the  coverage  pending-  negotiations  for 
renewal. 

That  it  was  the  intent  that  the  binder  should  consti- 
tute the  coverage  pending  renewal  is  indicated  by  the 
following  testimony  of  Mr.  Cantlen: 

''(Mr.  Murman).  Q.  What  did  you  tell  Mr. 
Mettalia  about  the  insui-ance  when  you  stated 
that  he  said  the  home  office  was  adamant,  that 
there  must  be  a  reti-ospective  plan? 

A.  I  told  him  that  the  assured  was  adverse 
to  that  form  of  })lan  and  that  we  were  still  trying 
to  get  togethei'  rather — this  was  the  latter  part 
of  August  I  told  him  that  the  assuivd  disliked 
the  idea  of  a  retrospective  plan,  in  view  of  the 
possible  penalty,  and  that  we  were  still  trying  to 
get  the  thing  worked  out  and  have  a  meeting,  or 
have  them  get  together,  and  he  gave  me  a  binder 
pending  renewal. 

Q.     That  is  Defendants'  Exhibit  B? 

A.    Yes. 

Q.  What,  if  anything,  was  said  about  the 
filings? 

A.  And  that  they  would  file  so  that  there 
wfnild  be  no  lapse  of  coverage."  (Tr.  |)]).  239- 
240). 

Ml".  CaTitleii  also  gave  the  i'ollowing  testimony  (Tr. 
pp.  2<)4-266)  : 

"(^.  At  what  meeting  was  it  that  Mi*.  Mettalia 
told    von   flint    b'idelitN'   would   ix'wv  vctu   n   binder 
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pending  renewal  and  would  file  with  the  ICC  and 
Railroad  Commission  ? 

A.  To  my  recollection,  that  was  at  a  meeting 
of  August  15th. 

Q.  As  nearly  as  you  can  recall,  were  those  the 
words  of  Mr.  Mettalia? 

A.  I  can't  recall  his  exact  words,  but  it  is 
customary  in  our  business  that  we  have  extension 
of  coverage  pending  a  renewal,  so  I  undoubtedly 
requested  he  issue  a  binder  pending  renewal  of 
the  policy  and  do  the  necessary  filings  with  the 
Commissions." 

''Q.  Now  at  the  time  you  received  the  binder 
and  delivered  it  to  Mr.  Coughlin,  did  you  know 
how  long  the  negotiations  for  renewal  would 
take? 

A.     No,  I  didn't. 

*  *  *  «  «  •  « 

Q.  The  negotiations  for  the  renewal  of  the 
policy  took  a  great  deal  more  than  sixty  days, 
did  they  not? 

A.    Yes." 

Over  thirty  days  had  expired  before  the  retrospec- 
tive agreement  and  policies  were  received.  It  was 
November,  after  the  expiration  of  the  sixty  days,  ac- 
cording to  Mettalia,  when  Cantlen  told  him  that 
Coughlin  would  not  sign  the  retrospective  agreement 
and  asked  Mettalia  to  try  to  work  out  something  on 
a  guaranteed  basis.  (Tr.  p.  127.) 

Negotiations  continued  until  cancellation.  (Tr.  pp. 
290-291.)    Until  that  time,  Cantlen  was  endeavoring 


40 


to  persuade  Couiililin  to  enter  into  the  retrospective 
agreement.  (Tr.  p.  332.) 

The  custom  of  insurers  to  issue  binders  or  covering 
notes  "pending  renewal"  is  well  Cvstahlished.  If  no 
premium  is  specified  it  is  pi-esumed  that  the.  coverage 
is  on  the  same  terms  as  the  policy  in  force.  This  is 
clearly  exyjressed  hy  the  District  Court  of  Appeal  of 
California  (hearing  hy  Supreme  Court  denied)  in 
the  case  of  Glohe  d-  BntgerH  v.  Libert  if  BcU  I  nsnrance 
Co.,  16  Cal.  App.  (2d)  76,  79-80.  In  that  case,  as  in 
the  case  at  bar,  the  binder  was  for  sixty  days — pend- 
ing renewal.   The  Court  said: 

"A  covering  note  is  a  contract  of  present  in- 
surance. *  *  *  Ap])ellants  contend  that  there  was 
no  consideration  for  this  'keep  covered'  contract. 
The  law  seems  to  be  w-ell  settled  that  a  'binder' 
contract  or  'keep  covered'  contract  need  not  ex- 
))ress  any  consideration,  there  being  an  implied 
agreement  to  pay  the  usual  ])remiuni.  (Couch  on 
Insurance,  sec.  91.)  Temporary  contracts  of  this 
sort  ai'e  frequently  consti-ued  by  tlie  courts  as 
implying  the  customai-y  rates,  even  when  no 
j)remium  is  specified  in  the  'covei'ing  note'  or 
'binding  slip'.  {IjCiw  v.  Northern  Assur.  Co., 
supra,  at  p.  403;  J.  ('.  SmitJi  c(-  W(tllac(  (\).  v. 
Priu^mtn  Nat.  Ins.  Co.,  68  N.J.L.  674  (54  Atl. 
458).)  It  was  sti])nlated  that  the  custcnn  and  pi'o- 
cedure  on  the  F^acific  Coast,  in  matters  of  this 
kind,  is  that  the  reinsured  company,  prior  to  the 
expiration  of  a  policy  wliicli  it  antici|)ates  may 
l)e  renewed,  takes  the  reinsurance  cei'titicate  to 
the  i-einsurer,  and  r('(|iiests  that  the  pioteetictii  and 
covei-age  of  such    reinsurance  be  extended   I'or  a 
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period  of  time,  so  as  to  enable  the  reinsured  to 
obtain  the  renewal  of  its  policy,  and  such  rein- 
surance certificates  as  it  may  desire  for  the  en- 
suing year.  If  the  reinsurer  is  agreeable  to  re- 
insimns:  the  line  and  wishes  to  grant  such  ex- 
tension, it  marks  on  said  reinsurance  certificate 
the  words  '  Kept  Covered days  from  expi- 
ration pending  renewal';  the  purpose  of  such 
'keep  covered'  note  heing  to  provide  automatic 
cover  for  the  reinsured  mider  the  same  terms  of 
the  policy  in  force,  pending  such  time  as  it  is 
definitely  known  ivhether  or  not  such  policy  will 
he  renewed  and  the  reinsurance  offered  under  the 
terms  of  the  'keep  covered'  note  required." 

Negotiations  for  renewal  continued  beyond  the  sixty 
days.  Nothing  further  was  said  or  done  pertaining 
to  the  binder.  According  to  both  Mettalia  and  Cantlen 
the  binder  was  not  formally  extended,  nor  was  it 
cancelled.  However,  Fidelity  threatened  cancellation 
of  the  coverage  unless  there  was  acceptance  of  the 
retrospective  agreement,  and  on  December  19,  1946 
actual  notice  of  cancellation  of  coverage  was  given. 
The  sixty  days  expired  October  30,  1946.  Thereafter, 
and  until  cancellation  was  effective,  the  conduct  and 
practices  of  insurer  and  insured,  reporting,  paying 
and  receiving,  continued  exactly  as  during  the  pre- 
ceding sixty  days. 

There  can  be  no  question  but  that  the  binder  con- 
stituted the  contract  of  insurance  for  the  sixty  days 
for  which  it  was  originally  wTitten,  and  that  the  rate 
was  that  of  the  expiring  policy.    It  is  likewise  clear 
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I'roni  tlu'  testimony  and  conduct  of  the  parties  that 
after  the  expiration  of*  the  sixty  days,  continuation 
of  coverage  under  the  former  policy  was  either  agreed 
uj)on  by  parol  or  was  implied.  An  extension  by  either 
method  is  valid,  and  unless  dittVrent  terms  are  agreed 
ui)on  it  will  be  presumed  that  tlu^  terms  of  the  expir- 
ing policy  will  be  ap])licable. 

14  Cal  Jur.  428; 

Gold  V.  Sun  Insurance  Co.,  73  (^al.  216,  218; 
Globe  d-  Rutgers  v.  Liherty  Bell  Tvs.  Co.,  16 

Cal.  App.  (2d)  76,  79-80; 
Mall  eft  e    v.   British  American    Assurance    Co. 

(Md.),  46  Atl.  1005: 
U.  S.  Fire  Insurance  Co.  of  New  York  v.  Fife, 

6  S.W.  (2d)  211,  214; 

15  A.L.R.  1016,  1017  (Anno.); 
69  A.L.R.  572,  573  (Anno.)  ; 
92  A.L.R.  239  (Anno.). 

Let  us  em])hasize  that  the  issue  in  this  case  is 
whether  oi-  not  these  ])olicies  (SPL  20968  and  20950) 
were  in  effect  and  binding  contracts  between  Septem- 
ber 1,  1946  and  January  21,  1947.  The  action  of  plain- 
tiff is  based  upon  them.  It  is  alleged  and  found  that 
these  ])olicies  constituted  the  contracts  of  insurance 
l)i]uling  on  the  insurer  and  insured  from  Se])tember 
1,  lf)46  until  Jamiary  21,  1947.  If  the  insui'ance  was 
und<'r  other  cdntiact  or  contracts,  whatever  their  na- 
ture oT'  legal  basis,  the  plaintiff  is  not  entitled  to  vo- 
cover. 
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THE  SIGNATURE  OF  MR.  DAVIS  UPON  THE  FINAL  AUDIT. 

C.  A.  Glial  11  )urg  testified  that  he  went  to  defendant's 
|)lace  of  business  on  April  2,  1947  to  make  a  final 
audit.  A  final  audit  is  made  as  a  matter  of  course, 
when  insurance  is  l)ased  on  gross  receipts,  to  ascertain 
if  receipts  i-eported  were  accurate.  Mr.  Challburg 
testified : 

"Q.  Was  the  purpose  of  your  visit  to  the 
office  of  the  California  Motor  Transport  Company 
to  check  the  gross  receipts  of  the  California 
Motor  Transport  Company  from  September  1, 
1946  until  January  21,  1947? 
A.     Right. 

Q.     You  went  down  to  ascertain  whether  or 
not  the  gross  receipts  as  reported  by  Bayly,  Mar- 
tin &  Fay  to  Fidelity  and  Casualty  Company,  as 
shown  upon  Plaintiff's  Exhibit  10,  were  correct? 
A.     Right."   (Tr.  p.  170.) 

Mr.  Challburg  testified  that  Mr.  Davis,  the  auditor 
of  California  Motor,  was  present  when  he  made  the 
audit.  The  audit  is  Exhibit  12.  The  second  page  con- 
tains the  gross  receipts  and  is  signed  by  Mr.  Davis. 
Upon  the  same  sheet  is  the  notation  already  referred 
to  that  the  retrospective  agreement  not  having  been 
signed,  the  retrospective  rates  were  not  applicable. 
We  wish  to  make  clear  that  Davis'  approval  went 
exclusively  to  the  figures  showing  gross  receipts,  and 
that  the  other  notations  were  not  upon  the  document 
when  he  appended  his  signature. 

"Q.  Were  there  any  extensions  or  anything 
upon  the  document  you  showed  to  Mr.  Davis  other 
than  the  gross  receipts  for  his  approval? 
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A.     That  is  all. 

Q.  The  only  thing-  you  showed  Mr.  Davis  for 
his  approval  were  gross  receipts  whether  or  not 
they  were  correct,  as  you  took  them  from  the 
books  of  the  California  Motor  Transport  Com- 
pany? 

A.     That  is  right. 

Q.  And  Mr.  Davis  then  appended  his  si^a- 
ture  approving  your  figures  as  correct? 

A.     Yes."  (Tr.  p.  171.) 


1^ 

MEMORANDUM  OPINION  OF  THE  TRIAL  COURT.  ' 

We  shall  here  only  consider  those  portions  of  the  i 
opinion  that  bear  upon  the  right  of  the  ]ilnintiff  to 
recover. 

The  opinion  correctly  states  that  "the  point  to  be 
determined  as  far  as  the  plaintiff  and  defendants  are 
concerned,  is  whether  or  not  there  was  an  effective 
issuance  and  delivery  of  the  policies  which  made  them 
binding  upon  plaintiff  and  defendants".  The  trial 
Court  simply  disregards  all  of  the  undisputed  testi- 
mony and  evidence  that  the  policies  were  only  written 
and  submitted  in  conjunction  with  the  retrospective 
agreement,  that  the  agreement  was  not  accepted,  and 
that  there  never  was  any  meeting  of  minds.  The  trial 
(V)urt  states  "there  is  no  doubt  that  the  plaintiff  con- 
sidered them  in  effect."  AssumiTig  that  plaintiff  did 
consider  them  in  effect  (which  the  testimony  and  cir- 
cumstances clearly  disprove),  this  cuuld  not  convei't 
an  offer  that  had  never  been  accepted  into  a  contract. 
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The  Court  makes  no  mention  of  the  wholly  incon- 
sistent conduct  of  plaintitf,  which  has  been  heretofore 
set  forth,  except  to  state  that  "the  fact  that  no  de- 
posit premium  was  paid  and  that  plaintiff  received 
premiums  based  on  the  old  rate  are  not,  under  the 
circumstances,  inconsistent  with  the  fact  that  the  poli- 
cies were  then  in  effect."  It  is  difficult  to  understand 
what  "circumstances"  the  Court  has  reference  to.  It 
would  seem  to  require  a  lot  of  explanatory  circum- 
stances to  remove  these  glaring-  inconsistencies. 

The  trial  Court  states  that  the  fact  that  the  policies 
were  considered  in  effect  by  plaintiff  is  shown  by  the 
testimony  of  its  officials.  It  is  submitted  that  the 
testimony  of  the  officials  conclusively  demonstrates 
that  the  policies  w^ere  only  written  and  submitted  in 
conjunction  with  the  retrospective  agreement  and 
were  never  offered  or  authorized  to  be  offered  on  any 
other  basis.  It  is  stated  that  the  fact  that  plaintiff 
considered  the  policies  in  effect  is  shown  by  the  fact 
that  it  did  not  cancel  the  filings  with  the  Railroad 
Commission  of  the  State  of  California  and  Interstate 
Commerce  Commission.  The  testimony  of  plaintiff's 
officials,  and  the  undisputed  fact,  is,  that  the  filings 
with  the  Commissions  w^ere  simply  of  a  policy  num- 
ber, which  number  would  be  given  to  any  prospective 
renewal  policy  that  would  be  issued,  and  w^hich  in  the 
meantime  w^ould  be  a  ready  method  of  reference  to 
the  insured's  coverage.  The  filings  would  only  be 
cancelled  when  the  coverage  was  cancelled.  There  is 
no  connection  between  the  failure  of  plaintiff  to  can- 
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eel  the  tilings  and  the  etfeetiveness  ol'  the  })olieies.  The 
coverage  was  eanceUed  and  likewise  the  filings,  when 
it  became  finally  apparent  that  the  parties  could  not 
get  together  on  the  renewal  policy. 

The  trial  Court  also  i)oints  to  the  fact  that  plaintiff 
defended  claims,  as  evidence  that  it  regarded  the  poli- 
cies as  in  effect.  Of  course  plaintiff  defended  claims. 
The  defendants  paid  and  the  plaintiff  accepted  for 
the  period  from  September  1,  1946  to  January  21, 
1947  premiums  at  the  former  rate.  Plaintiff  was  paid 
and  retained  $9131.13.'  For  at  least  sixty  days  from 
September  1,  1946,  the  coverage  was  under  the  Innder. 
The  facts  that  insurance  continued  after  the  sixty 
days,  that  premiums  continued  to  be  paid  and  ac- 
cepted and  that  claims  continued  to  be  accepted  and 
defended,  exactly  as  during  the  original  binder  pe- 
riod, do  indicate  that  plaintiff  regarded  itself  as  an 
insurer,  but  not  that  it  regarded  itself  as  an  insurer 
under  these  policies. 

We  submit  that  there  is  nothing  in  the  record  which 
supports  the  trial  (court's  statement  that  ]ilaintiff 
"treated  and  intended  the  issuance  and  delivery  of 
its  insurance  policies  to  defendant  as  effective  and 
binding  upon  it,  even  though  \i  hnd  not  I'cceived  from 
defendants  the  i-etrospective  agreement  ivhirh  it  was 
(Ivnmndinfj.''  Just  how  ])laintiff  could  demand  the 
execution  of  the  reti'ospective  agreement  as  a  part 
of  the  insurance  contracts,  and  at  the  same  time  treat 


''riic  losses  paid  l>y  plaiiil ilT  foi-  tlu'  saint'  pt-i-iotl  September  1, 
i;)4(i  to  .liiiiuary  21.  I!M7,  inciudin^r  expenses  of  litifjation, 
aiiioiiiitcd  to  $7h6o.OO.  (Tf.  p.  12fi.) 
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and  intend  that  the  policies  should  be  effective  and 
bindinu'  without  the  execution  of  the  agreement,  is 
indeed  difficult  to  understand.  At  no  time  did  plain- 
tiff recede  from  its  demand,  at  no  time  did  it  agree 
to  issue  the  ]JoIicies  on  a  guaranteed  basis,  and  at  no 
time  did  the  home  office  of  plaintiff  authorize  or  sanc- 
tion the  issuance  of  the  policies  on  such  a  basis.  The 
undisputed  testimony  is  that  the  policies  would  not 
be  issued  except  on  a  retrospective  basis,  and  that  in 
no  event  would  a  guaranteed  2.20  rate  be  considered 
by  the  plaintiif. 

The  trial  Court  states  that  while  Cantlen  testified 
that  he  did  not  regard  the  transaction  as  complete 
until  the  retrospective  agreement  was  signed,  he  also 
testified  that  he  considered  his  principal  covered  by 
these  policies,  and  his  conduct  shows  that  he  thought 
that  such  was  the  situation.  We  have  already  quoted 
Cantlen 's  testimony — definitely  to  the  point  that  the 
policies  w^ere  not  considered  effective  because  they  were 
not  accepted  on  the  conditions  offered.  We  have  also 
related  the  conduct  of  Cantlen.  We  have  shown  that 
he  retained  the  policies;  that  he  did  not  collect  or 
demand  the  deposit  premiums ;  that  he  acce])ted  from 
defendant  premiums  at  the  rate  of  the  expiring 
policy,  broke  the  rate  dow^n,  recalculated  the  amount 
due  and  reported  and  remitted  to  Fidelity  the  basis 
of  the  former  x)olicy;  that  when  the  auditor's  state- 
ment of  April  19,  1947  was  received,  Cantlen  did  not 
send  same  to  or  notify  defendants,  but  argued  with 
plaintiff  and  contended  that  there  w^as  no  justification 
to  make  the  additional  charge,  that  it  was  excessive 
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and  never  a^reod  to;  that  it  was  not  until  ()('tol)er^ 
22,  1947  that  he  l)rouii]it  out  to  defendants  the  policies. 
and  the  bill  of  plaintiff  Tendered  in  July,  1947,  and 
at  the  same  time  broui^ht  with  him  a  draft  of  a  letter 
to  be  written  by  defendants  denying-  liability.  The 
trial  Court  does  not  mention  any  of  this  conduct.  It 
overlooks  these  most  sisrnificant  facts  and  points  out 
that  Oantlen  received  a  claim  from  defendant  and 
sent  it  to  plaintiff  ^vith  a  coverinii'  memorandum  re- 
ferring to  the  policies  by  numbers.  (Tr.  ]).  248.)  The 
trial  Court  overlooks  the  fact  that  this  reference  to 
policy  numbers,  accordinii*  to  Cantlen's  own  testimony, 
had  not  the  slightest  si^nifif'ance,  inasmuch  as  from 
Au,2:ust  27,  1946,  when  the  biiuh^-  was  issued,  the 
prospective  policies  were  referred  to  by  these  num- 
bers and  that  the  tem])orary  coverage  in  all  intercom- 
munications between  Cantlen  and  Fidelity  was  re- 
ferred to  by  these  numbers.  (Tr.  p]).  299-300.)  The 
trial  (^ourt  also  mentions  that  in  November,  1946, 
Cantlen  advised  the  American  Manuanese,  a  customer 
of  plaintiff  (defendant),  by  letter  \o  the  effect  that 
defendants  were  covered  l)y  insurance  u])  to  Septem- 
ber 1.  1947,  which  was  the  expiration  date  of  the  poli- 
cies. It  was  aTi  ordinary  occurrence^  lor  a  customer 
to  ask  vei-ification  ol'  the  fact  that  defendants  were 
covered  by  insurance.  Such  in(|uiries  wer(^  addressed 
to  defendants  and  as  a  matter  of  routine  were  re- 
ferred to  the  broker  I'oi'  i-eply.  The  only  j)UT'pose  of 
Caiitlen's  lettei"  was  to  L!,ive  the  assui'ance  to  the  cus- 
tomer. Tliei-e  was  ])i'esent  coveiauc.  in  which  the 
customei"    was    int<'rested,    and    (M'rtainlv    it    was    un- 
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necessary  and  inappropriate  for  the  broker  to  detail 
to  the  customer  the  pending  argument  over  renewal 
rates.  So  far  as  defendants  are  concerned,  Mr.  Davis, 
the  office  manager,  testified  that  the  writing  of  such 
letters  by  the  broker  was  a  routine  matter  and  when 
copies  were  received  by  defendants  they  were  simply 
filed  away  by  a  secretary  without  his  even  seeing 
them.  (Tr.  pp.  378-380.)  It  is  also  mentioned  that 
Cantlen  sent  to  plaintiff  voluntary  audits  with  spe- 
cific reference  to  these  policies.  These  voluntary 
audits  (Exhibit  10)  were  the  gross  receipts,  as  re- 
ported by  defendants,  and  upon  which  Cantlen  had 
calculated  the  earned  premium  at  the  combined  rate 
of  1.223.  This  significant  fact  the  Court  does  not  men- 
tion. The  reference  to  the  policy  numbers  in  these 
voluntary  audits  was  nothing  more  than  the  accepted 
manner  of  identifying  the  coverage  that  existed  since 
the  issuance  of  the  binder. 

The  trial  Court  states: 

'It  will  serve  no  purpose  to  review  every  item 
of  evidence  indicating  that  both  plaintiff  and 
defendants'  agent  Cantlen  considered  that  these 
policies  were  in  effect  and  superseded  the  binder. 
It  will  suffice  to  say  that  they  compel  the  con- 
clusion that  these  policies  became  effective  even 
though  the  retrospective  agreement  was  not  ex- 
ecuted. ' ' 

We  have  specifically  referred  to  every  item  of  evi- 
dence reviewed  by  the  trial  Court  in  its  opinion.  The 
trial  Court  recognizes  that  the  execution  of  the  retro- 
spective agreement  was  demanded.    There  is  not  an 
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iota  of  testimony  that  the  dematid  for  execution  of 
tlie  aj2:reement  was  ever  withdrawn.  Tlie  testimony  is 
undisputed  tliat  (^antlcn  knew  and  plaintiff  knew  that 
defendants  would  not  a('ce])t  th(^  retrospective  agree- 
ment. There  is  not  an  iota  of  testimony  that  j)laintiff 
ever  offered  these  jjolicies  on  a  s^uaranteed  basis  or 
that  Cantlen  ever  agreed  to  accept  them  or  was  ever 
authorized  to  accept  them  on  a  guaranteed  basis.  The 
testimony  is  the  very  opposite.  How  and  when  could 
these  poUcies  have  become  elfective  ?  Certainly,  the 
trial  Court  does  not  indicate  how  or  when  this  oc- 
curred and  the  record  is  barren  of  anything:  that  sup- 
ports the  conclusion  that  it  did  occur. 


THE  ISSUE  OF  WAIVER  AND  ESTOPPEL. 

The  answer  of  defendant  affirmatively  pleads  the 
defense  of  waiver  and  estoppel.  (Tr.  pp.  24-26.)  It  is 
alleged  in  part: 

"That  the  action  of  plaintiff  in  accepting  the 
reports  and  jjremiums  forwarded  by  defendants, 
clearly  indicating,  as  aforesaid,  the  estimation  of 
said  premiums  on  the  basis  of  the  ])remium  rates 
provided  for  in  ])olicy  SPL  1457,  led  and  induced 
defendants  to  l)elieve  that  they  continued  to  be 
protected  under  the  terms  of  said  ])olicy  SPL 
1457  and  to  l)e  lial)le  for  piemiums  at  the  rate 
provided  for  in  said  policy  SPL  1457  during  the 
period  of  the  negotiations  alleged  in  paragraj)h 
II  above;  that  the  action  of  plaintitf  has  estopped 
plaintiff  from  asserting  at  this  time  that  any  new 
premium   rate  or  any  premium  late  other  than 
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that  provided  in  policy  No.  SPL  1457  was  in 
effect  and  binding-  upon  defendants  during  the 
period  September  1,  1946  to  January  21,  1947." 

The  conduct  of  plaintiff  lulled  defendants  into  per- 
mitting the  status  to  remain  and  the  negotiations  to 
continue.  Defendants  would  never  have  agreed  to  pay 
a  2.20  rate  and  the  negotiations  would  have  promptly 
temiinated  if  the  claim  for  such  a  rate  had  been 
known. 

Bayly,  Martin  &  Fay  was  the  broker  for  defendants 
and  constituted  their  agent  to  place  the  insurance. 
However,  Bayly,  Martin  &  Fay  acted  as  the  agent  of 
plaintiff  for  the  collection  of  premiums,  and  the  acts 
of  Bayly,  Martin  &  Fay  in  accepting  from  defendants 
the  reports  and  remittances  for  premiums  were  the 
acts  of  the  plaintiff.  Mr.  Rechnagel  testified  (Tr.  p. 
189): 

'^Q.     Is  the  broker  authorized  by  the  company, 
your  company,  to  make  the  collections  in  its  be- 
half and  then  remit  to  the  company? 
A.     The  broker  is  authorized. 
Q.     The  broker  makes  the  collection  on  your 
behalf? 

A.     That  is  right." 


'^Mr.  Cantlen 

Q.  Was  it  the  arrangement  between  Bayly, 
Martin  &  Fay  and  Fidelity  &  Casualty  Company 
that  Bayly,  Martin  &  Fay  should  collect  the 
premium  from  the  California  Motor  Transport 
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Company  and  remit  it  to  tlio  Fidelity  Sc  Casualty  ' 
Company  ? 

A.     That  is  correet."  (Tr.  }).  285.)  M 

It  is  the  general  rule  that  an  insurance  hioker  acts 
for  the  insured  for  the  purj)ose  of  making-  the  appli- 
cation and  procuring  the  policy,  and  for  the  iiisurer 
for  the  purpose  of  collecting-  and  delivery  the  policy. 
2  Couch,  Sec.  452,  1297: 
GJohe  d  R.  F.  Ins.  Co.  r.  J.rrhrr  W.  cO  Co.,  215 

N.Y.S.  225; 
Newark  Fire  I)is.  Co.  r.  Sammovs,  110  111.  160. 

The  evidence  is  without  c.onti'adiction  that  ii^ports 
were  regularly  made  and  premiums  regularly  paid  to 
Bayly,  Martin  &  Fay  and  acce])ted  hy  Bayly,  Martin 
&  Fay  at  the  prior  rate.  (Tr.  pp.  281-284.)  The  in- 
sured was  thereb}'  induced  to  rely  upon  the  correct- 
ness of  its  remittances  and  not  to  place  the  insurance 
elsewhere.  Upon  general  principles  of  waiver  and 
estoppel  such  acceptance  without  protest  or  objection 
bars  the  right  of  any  further  demand. 

American   Eagle   Fire   Ins.   Co.    ?'.   McKinn^n 

(Ariz.),  28(3  Pac.  183; 
Arendt  v.  North  Anierieo))  Ufe  Ins.  Co.  (Neb.), 
187  N.W.  65. 

The  trial  Court  failed  to  tind  upon  this  issue  of 
waiver  and  estoppel.  This  was  a  material  issue  and 
the  failure  to  lind  thereon  constitutes  reversible  error. 

Lowe  V.  Pierce,  76  Cal.  App.  (2d)  316; 

Hagge  r.  Drew,  73  Cnl  App.  (2d)  739. 
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ARGUMENT  AS  TO  LIABILITY  OF 
THIRD  PARTY  DEFENDANT. 

We  have  thus  far  been  considering  the  judgment  in 
favor  of  plaintiff.  If  a  liability  does  exist  (which  we 
earnestly  contend  is  not  the  fact)  from  defendants  to 
plaintiff,  then  that  liability  could  only  have  arisen  by 
wi'ongful  and  unauthorized  action  by  Bayly,  Martin 
&  Fay.  The  third  party  complaint  asserts  a  right  of 
defendant  to  judgment  against  Bayly,  Martin  &  Fay 
for  any  amount  for  which  defendants  may  be  held 
Uable  to  plaintiff*.  The  trial  Court,  although  finding  in 
favor  of  plaintiff',  also  found  in  favor  of  the  third 
party  defendant.  From  this  judgment  defendants 
have  also  appealed. 

The  following  facts  are  admitted  or  are  uncontra- 
dicted : 

1.  Defendants  never  authorized  Bayly,  Martin 
&  Fay  to  accept  insurance  policies  bearing  a  2.20 
rate  of  premium  and  Bayly,  Martin  &  Fay  knew 
it  had  no  such  authorization. 

2.  Bayly,  Martin  &  Fay  received  the  policies 
on  October  1st  or  2nd,  1946  and  retained  them  in 
its  possession  imtil  October  22,  1947. 

3.  When  delivering  the  binder  to  defendants 
Bayly,  Martin  &  Fay  represented  in  writing  that 
the  binder  would  constitute  defendants'  insurance 
coverage,  pending  renewal. 

4.  When  receiving  a  copy  of  plaintiff' 's  audit 
(Exhibit  13)  about  April  19,  1947,  indicating  a 
demand  for  additional  premium,  Bayly,  Martm  & 
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Fay  did  not  notify  the  defendants.  It  deliberately' 
concealed  the  fact  of  such  demand  until  October. 
22,  1947. 


IF  BAYLY,  MARTIN  &  FAY  ACCEPTED  ON  BEHALF  OF  DEFEND- 
ANTS POLICIES  CALLING  FOR  A  2.20  GUARANTEED  RATE 
OF  PREMIUM,  IT  WAS  WITHOUT  AUTHORIZATION. 

Tf  these  policies  were  acceptt^l,  it  could  only  have 
been  by  act  of  Bayly,  Martin  &  Fay.  All  of  the  nego- 
tiations were  between  plaintiff  and  Bayly,  Martin  & 
Fay.  There  were  absolutely  no  communications  be- 
tween defendants  and  plaintiff.  The  policies  were 
delivered  to  Bayly,  Martin  &  Fay  and  it  retained 
possession  of  them. 

If  Bayly,  Martin  c^i:  Fay  was  not  authorized  to 
accept  policies  bearing  a  guaranteed  2.20  rate  of  pre- 
mium, then  its  acceptance  of  them  on  behalf  of  de- 
fendants was  a  breach  of  duty  for  which  it  is  liable. 

Cantlen  knew  that  he  had  no  right  to  accept  a 
policy  with  a  guaranteed  rate  of  premium  unless  de- 
fendants agreed  to  such  rate : 

"A.  I  explained  to  Mr.  Coughlin  that  Fidelity 
&  Casualty  Company  still  were  insisting  upon  the 
retrospective  plan  of  insurance  and  that  I  was 
still  unsuccessful  in  havinu,'  them  consider  a  guar- 
anteed cost  jjlan,  and  that  we  wei-e  continuing  to 
attempt  to  secure  or  locate  another  market  to 
oiler  to  him,  and  continue  our  efforts  with  Fidel- 
ity &  ('asualty  Com})any  to  have  them  reconsider 
the  writing  of  it  on  a  guaranteed  cost  plan,  the 
rate  to  be  agreed  upon."  (Tr.  p.  242.) 


55 


Bayly,  Martin  &  Fay  had  acted  as  broker  for  de- 
fendants since  1941,  and  in  all  instances  defendants' 
approval  was  obtained  before  any  policy  of  insurance 
was  accepted.  (Tr.  pp.  306-308.) 

It  is  undisputed  that  defendants  did  not  agree  to 
accept  a  policy  with  a  2.20  rate  and  that  Cantlen  knew 
that  defendants  would  not  accept  such  a  rate. 

"Q.  Did  Mr.  Coughlin  tell  you  he  would  ac- 
cept or  approve  the  policy  of  the  combined  rate 
of  $2.20  as  compared  with  the  rate  of  1.223,  which 
he  had  been  paying? 

A.     No,  he  did  not."  (Tr.  p.  272.) 

Cantlen  dictated  Exhibit  18,  the  letter  of  defend- 
ants to  Bayly,  Martin  &  Fay  denying  liability. 

"Q.     I  call  your  attention  to  this  statement: 
'At  no  time  did  we  agree  to  a  rate  of  $2.20  as 
against  our  former  rate  of  1.223'.   Did  you  draft 
that  statement? 
A.     That  is  true. 
Q.     Is  that  statement  true? 
A.    Yes."  (Tr.  p.  279.) 

The  rate  of  2.20  was  never  even  mentioned  to 
Coughlin. 

"Q.     So  that,   although  the  exact  amount  of 
$2.20  was  never  mentioned,  there  was  conversa- 
tion about  the  rate  increase? 
A.     Correct."  (Tr.  p.  294.) 

The  most  conclusive  testimony  that  defendants 
never  agreed  to  a  2.20  rate,  and  that  Cantlen  knew 
that  thev  had  not  so  agreed,  is  the  following: 
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"Q.  Did  you  liavo  aiiy  sul)sequent  conversa- 
tions with  Mr.  Coui^hlin  on  tliis  matter,  that  is, 
in  the  next  few  days,  before  tlie  caneellation? 

A.  Yes,  on,  T  would  say,  tlu'  ITtli  of  January, 
or  the  KJth,  I  liad  a  further  nieetiui;-  with  Mr. 
Mettalia,  and  T  asked  him  if*  he  tlioupfht  that  //  J 
could  (jet  a  firm  order  from  the  a.ssured  for  a  (fiiar- 
anteed  cost  plan  at  a  rate,  would  he  submit  it  to 
New  York  for  tlieir  approval.  *  *  *  Mi-.  Mettalia 
told  me  he  would  submit  it,  but  he  held  little,  if 
any,  hope  that  they  would  consider  it.  T  then 
went  to  Mr.  Coui^hlin's  office  and  asked  him  if  he 
would  give  me  a  firm  order  at  a  rate  of  1.75,  that 
I  would  like  to  su])mit  it  on  the  firm  basis  to 
Fidelity  &  Casualty  Com])any,  and  at  that  time 
he  told  me  that  he  had  su inscribed  or  entered  into 
the  agreement  with  the  Trans]K>rt  Insurance  Ex- 
change and  they  were  to  take  over  the  insurance 
as  of  the  effective  date  of  the  cancellation  of  the 
Fidelity  &  Casualty  Company."  (Tr.  p.  335.) 

Tn  other  words,  on  January  l()th  or  17th,  1947, 
Cantlen  was  trying  to  get  Conghlin  to  submit  a  firm 
oT'der  ol*  a  1.75  guaranteed  rate.  It  is  ])e]'r(M'tly  obvious 

1.  That  Cantlen  knew  that  he  had  to  have 
express  authorization  or  order  before  he  could 
submit  any  pro]>osition  on  Ix^half  of  defendants; 

2.  No  prior  authorization  or  ordei-  at  any  rate 
had  been  received  by  him. 

If  Bayly,  Martin  tSi:  I'^ny  acce|)t(>(l  tlu^sc  ixilicics.  it  did 
so  without  authority,  was  guilty  of  n  clear  bi-each  of 
duty,  and  is  responsible  for  such  damages  as  its  un- 
authoi-ized  action  caused  its  piincipal. 


57 


*'If  a  broker  performs  unauthorized  acts,  in  the 
course  of  his  agency,  he  is  liable  to  his  principal 
for  the  loss  or  damage  which  results  therefrom". 

12  CJ.S.  p.  94; 

L.  Reed  Mfg.  Co.  v.  Worts,  187  111.  378,  385. 


THE  RETENTION  OF  THE  POLICIES  WAS  A  BREACH  OF  DUTY 
BOTH  AT  COMMON  LAW  AND  ACCORDING  TO  STATUTE. 

If  these  policies  were  effective,  it  was  the  broker's 
positive  duty  to  deliver  them  to  the  assured.  In  this 
it  failed.  Bayly,  Martin  &  Fay  held  these  policies 
from  October  2,  1946  until  October  22,  1947.  It  did 
not  even  show  the  policies  to  defendants.  (Tr.  pp,  243, 
252,  253,  272.)  Cantlen  was  not  even  sure  he  told  de- 
fendants that  he  had  received  any  policies.  He 
''thinks"  he  told  Coughlin  he  had  received  policies 
when  he  submitted  to  Coughlin  the  retrospective 
agreement.  (Tr.  p.  272.)  This  was  positively  denied 
by  Coughlin. 

"Q.  Did  Mr.  Cantlen  ever  tell  you  he  had  any 
policy  or  policies  in  his  possession  that  he  had 
received  from  Fidelity  &  Casualty  Company  at 
the  same  time  he  received  the  retrospective  agree- 
ment? 

A.     Not  at  that  time,  no,  sir. 
Q.    Was  the  first  time  you  heard  of  any  policy 
the  time  Mr.  Cantlen  came  out  with  the  policies 
to  the  oface  on  October  22,  1947? 

A.     It  was  either  October  or  November  when 
he  came  to  see  Mr.  Davis,  that  is  right. 
Q.     1947,  October  or  November? 
A.     That  is  right."  (Tr.  pp.  405-406.) 
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It  is  the  practice  oi'  Bayly,  Martin  &  Fay  to  deliver 
the  poHcies  to  the  insured  as  soon  as  they  are  issued 
and  checked.  (Tr.  p.  273.)  Tn  the  case  of*  defendants, 
it  had  previously  been  the  f)ractice  of  Bayly,  Mai-tin 
&  Fay  to  send  the  renewal  ])<)licy  before  the  existing 
policy  expired.  (Tr.  p.  341.) 

Section  383.5  of  the  Insurance  Code  of  California 
provides  as  follows : 

"'  (Deliveri/.)  The  original  or  a  true  copy  of 
such  document  shall  be  delivered  to  each  owTier. 
Where  it  is  executed  by  an  insurer,  the  insurer 
shall  deliver  the  ((riqinal  oi*  a  true  copy: 

(a)  To  the  aii,ent  or  broker  who  negotiated 
the  insurance,  for  delivery  to  each  owner  of  the 
motor  vehicle,  or 

(b)  To  each  owuer  of  the  motor  vehicle. 

The  agent  or  broker  receiving  such  original  or 
copy  shall  deliver  one  to  each  owner.  *  *  * 

{Violation  of  section.)  The  licenses  of  any 
agent  or  broker  found  ))y  the  commissioner  after 
hearing  to  have  violated  this  section  may  be  sus- 
pended or  revoked  in  accordance  with  the  pro- 
ceduT'c  ])rovided  in  Section  1731,  or  the  certificate 
of  authority  of  any  insu]*er  found  l)v  the  commis- 
sioner after  hearing  to  have  violated  this  section 
may  l)e  suspended  or  revoked  in  accordance  with 
the  procedure  provided  in  Section  704. 

(Purpose.)  The  j)iii'p()S(>  of  this  section  is  to 
prevent  fi'aud  or  mistake  in  connection  with  the 
transaction  of  insurance  covering  motor  vehicles 
and  in  rurtherance  of  that  purpose  the  commis- 
sionc?"  may  make  I'casonalile  I'ules  and  I'cgulations 
therefor." 
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If  these  policies  were  accepted,  it  could  only  have 
been  because  Bayly,  Martin  &  Fay,  as  the  agent  of 
defendants,  retained  possession  of  them  and  did  not 
return  them  to  plaintiff.  If  so,  the  retention  of  the 
policies  by  Bayly,  Martin  &  Fay,  and  failure  to 
deliver  same  to  the  defendants,  was  the  direct  cause 
of  defendants'  liability,  and  for  the  resulting  loss  the 
broker  or  agent  is  responsible. 


BAYLY,  MARTIN  &  FAY  GUILTY  OF  CONCEALMENT. 

The  answer  of  third  party  defendant  admits  the 
duties  of  the  agent  to  the  principal;  admits  that  it 
was  the  duty  of  said  third  party  defendant  as  agent 
and  broker  of  third  party  plaintiffs,  to  notify  third 
party  plaintiffs  of  the  receipt  and  acceptance  by  third 
party  defendant  of  said  Policies  SPL  20950  and 
SPL  20968  and  to  disclose  to  third  party  plaintiffs, 
as  the  principals  of  third  party  defendant,  the  fact 
of  receipt  and  acceptance  and  particularly  to  notify 
said  third  party  plaintiffs  that  said  policies  contain 
provisions  for  increased  premium  rate  as  specified 
hereinbefore,  and  to  disclose  said  material  fact  to 
third  party  plaintiffs  as  the  i;)rincipals  of  third  party 
defendant. 

It  is  respectfully  submitted  that  these  duties  were 
not  complied  with  by  third  party  defendant. 

In  addition  to  retention  of  the  policies  and  failure 
to  even  show  them  to  the  insured,  Bayly,  Martin  & 
Fay  committed  the  following  additional  breaches  of 
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duty  and  uood  faith.  Tt  I'aihHl  t<»  notify  dofoiulants 
when  a  demand  was  assei*ted  by  plaintiff  f»»r  addi- 
tional premium  on  ov  about  A])iil  19,  1947,  and  de- 
liberately concealed  from  defendants  the  fact  of  such 
additional  demand  and  claim  until  October  22,  1947. 
It  collected  premiums  from  defendants  and  failed  to 
pr<imptly  remit  same  to  the  ])laintiff.  It  detinitely 
informed  defendants  that  the  binder  would  constitute 
its  coverage  "pending  renewal"  and  thereby  induced 
defendants  to  rely  upon  such  information.  It  acce])ted 
monthly  reports  and  remittances  of  premiums  from 
defendants  on  the  basis  of  the  former  policy,  all  with- 
out protest  or  objection,  and  thereby  led  defendants 
to  believe  and  act  upon  the  assnni])tion  that  such  w^as 
in  fact  the  rate  of  premium. 


MEMORANDUM  OPINION  OF  THE  TRIAL  COURT. 

We  shall  now  advert  to  that  })ortion  of  the  Memo- 
randum Opinion  bearing  u|)on  the  liability  of  third 
party  defendant. 

The  trial  Court  failed  to  even  consider  the  primary 
question:  Did  third  party  defendant  acre]>t  the 
policies  so  as  to  make  same  bindinu  upon  defendants 
without  authorization  i 

The  Court  states  that  because  Ihe  binder  recites 
that  it  is  for  sixty  days,  it  is  impossible  to  believe 
that  defendants  eould  \\;\\v  beliexcd  that  the  binder 
was  in  effect  aftej-  that  period.  W'e  woikUt  what  in- 
sured, if  uixcn  a   hinder  1)\'  his  brokci'  .nul   ir  told   by 
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the  broker  that  the  binder  delivered  will  constitute  his 
policy  and  coverage  pending  negotiations  for  renewal, 
would  read  the  binder  to  ascertain  its  terms  and  not 
depend  upon  the  representations  of  his  agent.  If  the 
insured  did  read  the  binder  and  did  observe  that  it 
was  written  for  sixty  days,  would  he  not  leave  the 
details  of  its  extension  to  the  agent  and  depend  upon 
the  agent  to  obtain  necessary  extensions?  Certainly, 
an  agent  is  not  relieved  of  responsibility  for  a  mis- 
representation on  the  theory  that  his  principal  has  the 
duty  to  read  the  document  and  thereby  ascertain  that 
his  statement  is  false. 

The  Court  states  that  defendants  knew,  or  should 
have  known,  of  the  delivery  of  the  policies  to  their 
agent.  This  is  a  remarkable  statement.  How^  could 
defendants  have  known  ?  If  the  agent  received  policies, 
it  was  its  jjositive  legal  duty  to  deliver  them  to  the 
insured.  Were  defendants  to  presume  that  this  duty 
had  been  violated  and  w^ere  they  charged  with  the  duty 
of  exercising  some  mysterious  power  of  intuition  ? 

The  Court  states  that  "the  documentary  evidence 
and  the  circumstances  show  that  defendants  knew,  or 
should  have  known,  they  w^erc  covered  not  by  the 
binder,  but  by  the  policy."  The  Court  ignores  all  of 
the  undisputed  evidence,  which  absolutely  disproves 
such  a  conclusion:  The  written  statement  of  the 
broker  already  referred  to  that  the  binder  would 
constitute  defendants'  policy  pending  renewal;  the 
information  from  the  agent  that  plaintiff  would  only 
consider  the  issuance  of  renewal  policies  on  a  retro- 
spective  basis;    the    submission    of   the    retrospective 
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agreement  without  any  policy;  the  agent's  statement 
that  plaintiff  positively  refused  to  consider  a  guar- 
anteed rate  of  premium;  the  repeated  acceptance  by 
third  party  defendant  and  plaintiff  without  protest 
or  objection  of  premiums  reported  and  paid  at  the  rate 
of  the  former  policy ;  the  failure  to  receive  or  bo  shown 
any  policies. 

The  following  is  what  the  Court  points  to  in  support 
of  the  conclusion  that  defendants  knew  or  should 
have  kno\vn  that  they  were  covered  by  these  policies: 
The  Court  states  that  being  experienced,  Coughlin 
knew  that  he  could  not  operate  without  insurance  and 
therefore  must  have  inquired  and  known  that  these 
policies  had  been  issued.  This  is  a  no)i  sequitur. 
Coughlin  knew  that  he  had  to  have  insurance.  He 
had  to  have  insurance  from  Septem])or  1,  1946,  and 
his  agent  told  him  that  he  had  it.  The  defendants 
were  covered  by  the  binder  and  the  listings  with  the 
Regulatory  Bodies  followed  as  a  matter  of  course. 
The  broker  was  responsible  for,  and  attended  to  this. 
With  absolutely  nothing  in  the  record  to  support  such 
a  conclusion,  the  Court  assumes  that  Coughlin  must 
have  inquired  and  thereby  learned  something  that  it 
was  the  positive  duty  of  the  agent  to  fully  disclose,  and 
which  it  failed  to  disclose.  Tt  is  suggested  that  if  cer- 
tain clues  had  been  followed  they  would  have  led  to  a 
disclosure.  The  Court  overlooks  the  fact  that  it  is  con- 
sidering the  liability  of  an  agent  for  failure  to  make 
disclosure  of  vitally  material  facts  to  his  i)rincipa]. 
Certainly,  an  agent  cainiot  be  relieved  of  responsi- 
bilitv   for   breach    of   his   obliQ:ations   and    duties,    bv 
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mere  speculation  that  his  principal  had  means  of  in- 
formation if  it  pursued  an  inquiry.  This  is  not  a  case 
of  people  dealing  at  arm's-length. 

'*A  party  may  rely  on  another's  representations 
without  respect  to  their  nature  as  expressions  of 
opinion  and  without  investigating  their  truth, 
where  the  relation  between  the  parties  is  confi- 
dential. *  *  *  However,  the  general  rule  requiring 
the  representee  to  exercise  due  diligence,  and  to 
avail  himself  of  means  of  knowledge  within  reach, 
does  not  apply  if  a  relation  of  trust  or  confidence 
exists  between  the  parties,  so  that  one  of  them 
places  peculiar  reliance  in  the  truthw^orthiness 
of  the  other,  and  in  such  cases  the  latter  is  under 
a  duty  to  make  a  full  and  truthful  disclosure  of  all 
material  facts  and  is  liable  for  either  misrepre- 
sentation or  concealment." 
37  CJ.S.  282,  Sec.  35. 

''The  contract  between  plaintiff  and  defend- 
ant created  here  the  relation  of  principal  and 
agent.  *  *  *  The  case  presented  is  not  one  where 
the  parties  are  to  be  considered  as  dealing  at 
arm's-length  but  one  where,  because  of  the  ex- 
istence of  a  confidential  relation,  neitlier  party 
could,  without  incurring  liability  therefor,  mis- 
represent to  the  other  any  condition  which  it  was 
important  for  the  other  party  to  be  ad^dsed  of." 

Vance  v.  Supreme  Lodge  of  the  Fraternal 
Brotherhood,  15  Cal.  App.  178,  183. 

In  the  case  of  Calmon  i\  Sarraille,  142  Cal.  638,  the 
relationship  was  also  that  of  principal  and  agent. 

''The  proposition  of  the  appellant,  that  inas- 
much as  the  contents  of  the  instrument  were  open 


64 


to  the  plaintiff  equally  as  to  Gamier,  and  that  as 
they  signed  it  without  reading  it  or  having  it  read 
to  them,  they  are  bound  by  its  terms,  is  without 
merit.  The  case  of  TIawkms  v.  Hatvkins,  50  Cal. 
558,  cited  in  support  of  this  proposition,  has  no 
application.  The  rule  there  laid  down  is  applicable 
when  the  parties  to  the  transaction  are  dealing  at 
arm's-length,  but  has  no  application  where  the 
relation  of  trust  or  confidence  exists  l)etween 
them." 

The  Court  next  mentions  the  fact  that  defendants 
received  a  copy  of  Cantlen's  letter  to  American  Man- 
ganese Company.  Again,  the  Court  reasons  that  it  was 
the  duty  of  defendant  to  deduce  and  discovei-  from  a 
reference  to  a  date  of  expiration  of  insurance  in  this 
copy  of  a  letter  to  one  of  defendant's  customers  that 
policies  that  it  had  never  seen  were  in  force  and  bind- 
ing upon  it.  The  Court  ignores  the  most  reasonable 
testimony  of  defendants  that  copies  of  such  letters 
when  received  were  simply  filed  as  a  matter  of  course. 
The  Court  overlooks  the  fact  tliat  the  agent  had  a 
positive  and  affirmative  duty  to  disclose  facts  and 
deliver  policies,  and  that  the  insured  had  a  right  to 
rely  upon  the  agent  performing  those  duties.  The 
agent  is  not  relieved  of  that  responsibility  by  discover- 
ing clues  by  which  the  principal  could  have  discovered 
that  the  agent  violated  its  trust. 

The  Court  next  states  ''defendants  required  plain- 
tiff to  defend  claims  made  against  them  for  accidents 
occurring  up  to  the  effective  cancellation  date,  even 
though  some  of  the  claims  were  not  filed  until  after  the 
defendants   had    in   April,    1947,    rejected   plaintiff's 
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claim  for  premiums  figured  ui)on  the  rates  fixed  by 
the  policies."  T.et  us  examine  this  statemeut:  Having 
paid  premiums  until  January  21,  1947,  and  plaintiff 
having  accepted  and  retained  such  premiums,  it  neces- 
sarily follows  tliat  defendants  would  expect  plaintiff 
to  take  care  of  claims  arising  during  that  period.  The 
Court  states  that  claims  were  presented  ''after  the  de- 
fendants had  in  April,  1947,  rejected  plaintift''s  claim 
for  premiums  figured  upon  the  rate  fixed  by  the 
policies."  The  Court  is  referring  to  plaintiff's  audit  of 
April  19,  1947  (Exhibit  11),  but  the  Court  overlooks 
the  fact  that  the  copy  of  the  audit  showing  the  addi- 
tional demand  went  to  Bayly,  Martin  &  Fay,  and  that 
Bayly,  Martin  &  Fry  deliberately  withheld  all  infor- 
mation pertaining  to  it  from  defendants  until  October 
22,  1947;  overlooks  the  fact  that  upon  its  receipt 
Cantlen  argued  and  contended  with  plaintiff  that  the 
demand  was  unjustified  and  that  this  controversy 
between  Cantlen  and  plaintiff  continued  until  July, 
1947;  overlooks  the  fact  that  Cantlen  wrote  a  letter  to 
defendants  on  August  7,  1947,  advising  of  the  demand 
and  then  held  it  until  October  22,  1947. 

On  the  basis  of  these  facts,  and  none  other,  so  far 
as  there  is  any  specification,  the  Court  concludes  that 
defendants  should  haA'e  kno^^^^  that  these  policies  were 
issued,  delivered  and  were  effective;  that  they  super- 
seded the  binder,  and  that  the  rates  provided  for  by 
them  were  controlling  until  a  retrospective  agreement 
was  signed,  or  the  policies  were  cancelled.  We  re- 
spectfully sul)mit  that  there  is  not  the  slightest  basis 
for  such  conclusion;  there  was  no  manner,  without 
information   from   the  agent,   that  defendants  could 
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have  known  that  the  policies  wei'e  issued,  delivered 
or  effective;  no  manner  in  which  the}^  could  have 
known  that  the  rates  in  the  policies  were  controlUng 
until  a  retrospective  agreement  was  signed  or  the 
policies  cancelled. 

The  Court  completely  ignores  the  fact  that  if  these 
policies  were  accepted,  they  were  accepted  without 
authorization;  that  if  they  w^re  effective  the  agent 
breached  its  positive  duty  in  withholding  the  policies. 
These  breaches  cannot  be  neutralized  or  avoided  by 
speculating  that  the  principal  had  available  clues  by 
which  to  discover  facts  that  the  agent  failed  to  dis- 
close. 


CONCLUSION. 

It  is  respectfully  sul)mitted  that  these  policies  were 
never  effective;  they  were  issued  conditionally  and  the 
condition  was  never  fulfilled;  there  never  was  any 
agreement  by  which  they  were  issued  and  accepted  on 
a  guaranteed  basis  and  exclusive  of  the  retrospective 
agreement.  It  is  further  submitted  that  if  the  policies 
were  effective,  they  could  only  have  become  so,  by 
reason  of  unauthorized  acts  of  Bayly,  ^lartin  &  Fay, 
for  which  the  third  party  defendant  is  responsible. 

Dated,  San  Francisco,  California, 
January  29, 1951. 

Respectfully  submitted, 

Norman  A.  Eisner, 

Attorney  for  Appellants. 
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BRIEF  OF  APPELLEE 
THE  FIDELITY  AND  CASUALTY  COMPANY  OF  NEW  YORK. 


STATEBIENT  OF  THE  CASE. 
This  is  a  suit  on  contract  involving  two  insurance 
policies.  Appellants  were  insured  from  September  1, 
1946,  to  January  21,  1947.  Appellee  insurance  com- 
pan}^  contends  appellants  must  pay  for  this  insurance 
at  the  rate  of  $2.20  per  $100.00  gross  earnings  as  pro- 
vided in  the  two  new  policies.  Appellants  contend  that 
they  have  paid  at  the  rate  of  $1,223  as  pro^dded  in  a 
binder  because  the  binder  extended  the  old  policy,  that 
expired  September  1,  1946.  Because  appellee  believes 
that  the  record  shows  that  on  the  facts  there  can  be 
no   merit   to   appellants'    contentions,    and   the    trial 


Court  so  held,  a  succinct  chronological  statement  of 
all  the  facts  should  be  helpful. 

Commencing  on  September  1,  1941,  and  continuing 
on  each  anniversary  date  thereafter,  appellee  insured 
appellants  for  more  than  five  consecutive  years.  From 
the  beginning  it  was  understood  that  the  premium  rate 
depended  upon  appellants'  loss  experience.  Ap})ellee 
and  appellants'  agent,  Mr.  CantltMi,  discussed  the 
premium  rate  with  each  renewal  and,  although  the 
risk  was  developing  adversely,  the  original  iireniium 
rate  of  $1,223  per  $100.00  of  gross  earnings  remained 
unchanged  until  the  renewal  date  in  1946.  J3y  that 
time  the  risk  had  risen  above  the  ]")ermissible  loss 
ratio  to  185%  of  the  earned  premiums  and  a])]iellants 
were  notified  that  a  75%  premium  increase  was  in 
order.  To  protect  appellants  pending  the  writing  of 
the  new  insurance,  appellee  issued  a])pellants  a  sixty 
(60)  day  binder  eiTective  September  1,  1946,  tlie  ex- 
piration date  of  the  old  insurance.  At  the  same  time, 
and  at  appellants'  agent's  recjuest,  appellee  made  the 
required  legal  filings  for  a])pellants  with  the  Railroad 
Commission  and  I.  C.  C.  stating  ap])ellants  were 
covered  with  the  new  primary  j)olicy  No.  SPL  20968, 
so  that  they  could  contimie  their  motor  trans])ort  busi- 
ness uninterrupted. 

hi  tlu'  latter  pai't  ol'  S('pt('!n))er,  1946,  a}))K'll(M'  wrote 
up  and  delivered  to  the  agent  the  two  new  j^olicies, 
effective  from  September  1,  1946,  which,  accordingly, 
su])erseded  the  binder.  The  ag(Mit  knew  that  the  new 
insurance,  evidenced  l)y  both  the  primary  policy  SPL 
20968  and  the  excess  policy  SPL  20950,  together  called 


for  payinont  of  a  total  jn'emiimi  at  the  rate  of  $2.20 
per  $100.00  of  gross  earnings  subject  to  final  premium 
audit.  At  the  same  time,  a  proposed  retrospective 
agreement  which,  even  if  signed,  had  no  effect  on  the 
insurance  except  as  to  the  rate  applicable  to  the  final 
premium  audit  of  the  primary  policy  at  the  end  of 
the  policy  period,  was  delivered  to  appellants  with  the 
'option  of  signing  the  same  or  subjecting  the  new 
policies  to  cancellation  should  appellee  elect  so  to  do. 
In  December,  1946,  appellee  learned  that  appellants 
had  definitely  decided  not  to  sign  the  pi'oposed  agree- 
ment, so  appellee  elected  to  give  appellants  the  usual 
thirty  (30)  day  notices  of  cancellation,  which  spe- 
cifically referred  by  number  to  the  primary  and  excess 
policies  which  had  been  issued  effective  September  1, 
1946.  Appellee  also  gave  the  Railroad  Commission 
and  the  I.  C.  C.  notices  of  cancellation  specifically  re- 
ferring to  the  primary  policy  by  number.  All  the 
cancellations  became  effective  January  21,  1947. 

Immediately  upon  receiving  notices  of  cancellation 
and  because  their  agent  had  tried  in  vain  to  place  the 
insurance  elsewhere,  appellants  on  their  own  procured 
insurance  at  a  "few  cents  higher"  rate  through  a 
reciprocal  organization  of  truckers  known  as  the 
"Transport  Insurance  Exchange".  Following  cancel- 
lation, appellee  completed  a  final  audit  of  appellants' 
gross  earnings  in  April,  1947.  The  audit,  covering 
the  period  of  September  1,  1946,  to  January  21,  1947, 
was  certified  correct  by  Mr.  Davis,  appellants'  general 
auditor  and  assistant  secretary.  On  the  final  audit 
as  so  certified,  appeared  the  number  of  primary  policy 


SPL  20968  as  well  as  a  nutation  that  ai)))ellaiits  ]\ad 
not  executed  the  proposed  i'etrosi)ective  agreement  so 
that  the  effective  j)remiuni  rates  were  $2.20  per  $100.00 
of  gross  earnings.  Following  the  final  audit,  a])i)ellee 
rendered  a  "bill"  to  appellants,  in  the  form  of  state- 
ments of  adjusted  premiums,  showing  that  appellants 
owed  a  total  earned  premium  of  $16,973.11  on  both 
policies  which,  less  payments  of  $9,131.12  ])re\iously 
made  to  appellee  by  ap})ellants  on  monthly  re])orts 
voluntarily  furnished  by  ap])ellants  after  notices  of 
cancellation  were  received,  left  a  total  premium  bal- 
ance of  $7,841.99  due  a])|)e]]e(\  On  October  22,  1947, 
appellants  refused  to  pay  the  premium  balance  of 
$7,841.99. 

In  addition,  and  from  and  after  September  1,  1946, 
the  effective  date  of  the  policies,  appellants  reported  a 
total  of  ninety-eight  claims  to  a})pellee  for  handling 
under  the  two  policies  which  appellee  had  issued.  The 
record  shows  that  a|)])ellants  benefited  by  a])])ellee 
paying  out  a  total  of  $7,800.00  in  disposing  of  these 
ninety-eight  claims.  The  $7,800.00  paid  out  to  dispose 
of  these  claims,  together  with  additional  acquisition 
costs  of  13%  of  the  earned  premium  plus  production 
costs  of  11%,  clearly  resulted  in  appellants  continuing 
to  be  an  unprofitable  risk  for  appellei*  ovei*  and  above 
the  payments  of  $9,131.12  voluntarily  made. 

Furthermore,  aftei-  aj^pollants,  with  Cull  knowledge 
of  appellee's  claim,  had  refused  on  October  22,  1947, 
to  pay  ay)pellee's  clnini  of  $7,841.99  f'oi-  the  bnlnnco 
due  on  earned  premiums  as  determined  by  final  audit, 
appellants  in  December  of  1947.  referred  a  new  claim 


in  tlu»  i'orni  ul'  a  lawsuit  for  >|^25,000.00  damages  to 
appellee  to  defend  on  behalf  of  appellants  under 
policies  SPL  20968  and  SPL  20950.  In  good  faith, 
and  at  a  cost  to  appellee  in  excess  of  $1,600  (included 
in  the  $7,800.00  paid  out  on  claims),  appellee  under- 
took a  successful  defense  of  this  lawsuit  under  the 
very  policies  the  premium  rate  of  which  appellants 
are  now  again  disputing  in  refusing  to  pay  the 
premium  balance  of  $7,841.99  due  appellee  since  Janu- 
ary 21,  1947. 

After  a  full  hearing  lasting  several  days,  the  trial 
Court  determined  all  conflicts  and  ruled  for  appellee, 
ordering  judgment  to  be  entered  accordingly  upon 
approi)riate  findings  of  fact  and  conclusions  of  law. 
Judgment  was  thereafter  entered  in  appellee's  favor 
for  $7,841.99,  plus  interest  from  October  27,  1947,  and 
costs  of  $49.70.  The  appeal  has  been  taken  from  this 
judgment. 


APPELLANT  CONTENDS  EVIDENCE  INSUFFICIENT  TO 
SUPPORT  JUDGMENT  IN  FAVOR  OF  APPELLEE. 

Appellants  concede  that  Mr.  Cantlen  was  "their 
agent"  and  that  ''It  is  undisputed  that  defendants 
were  covered  by  insurance  by  plaintiff  from  Septem- 
ber 1,  1946,  until  January  21,  1947".  (A.O.B.  3,  9.) 
But,  say  appellants,  ''The  question  is  whether  or  not 
the  two  policies  sued  upon  in  this  action  were  in 
effect"  since  ''Plaintiff  contends  that  from  September 
1,  1946,  imtil  January  21,  1947,  these  new  contracts 
of  insurance  were  in  effect"  (A.O.B.  9-10).  Thus 
''Appellants  arc  urging,  wath  the  utmost  seriousness. 
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that  the  finding  of  the  trial  Court  that  the  jxilicies 
sued  upon  were  in  effect  from  September  1,  1946,  to 
January  21,  1947,  is  not  supported  l\v  tlie  evidence" 
(A.O.B.,  11). 

Appellants  admit  "heinir  well  aware  of  the  rule  that 
a  judgment  will  not  be  disturbed  if  supported  by  sub- 
stantial evidence''.  (A.O.H.,  11.)  However,  after  quot- 
ing some  favorable  fragmentary  excer])ts  from  the 
I'ecord,  appellant  conclude,  '*How  and  when  could 
these  policies  have  become  effective?  Certainly,  the 
trial  Court  does  not  indicate  how  or  when  this  oc- 
curred and  the  record  is  barren  of  anything  that  sup- 
ports the  conclusion  that  it  did  occur".  (A.O.li.,  50.) 
Nothing  could  be  further  from  the  facts  as  we  shall 
show  I 


THE  EVIDENCE  IS  MORE  THAN  SUFFICIENT. 

Since  it  is  undisputed  that  ai)pellce  covered  a])pel- 
lants  with  insurance,  there  is  no  issue  as  to  the  ex- 
istence of  the  contract  between  the  ])arties.  The  issue 
is  whether  appellants  should  pay  appellee  a  final  audit 
premium  balance  of  $7,841.99  computed  at  the  rate 
of  $2.20  per  $100.00  of  appellants'  gross  earniiigs  in 
the  manner  set  forth  in  two  new  insurance  jxtlicies 
which  were  effective  from  Septeml)er  1,  1946,  to  Janu- 
ary 21,  1947,  or  whether,  having  voluntarily  i)aid  a]v 
pellee  $9,131.12  comj)uted  at  a  rate  of  $1,223  per 
$100.00  as  set  forth  in  an  old  policy  which  had  expired 
September  1,  194(),  appellants  owe  nothing  more  to 
appellee.     Appellee  contends  that   on    the   i-ecord   the 


balance  due  should  1)8  paid  and  tlie  trial   Court  so 
held,  resolving  any  conflicts  in  appellee's  favor. 

On  this  issue,  the  evidence  is  more  than  sufficient  to 
show  that  the  broker,  Mr.  Cantlen,  first  of  Spengler  & 
Johnstone  and  later  of  Bayly,  Martin  &  Fay,  as  ap- 
pellants' agent  and  broker,  had  been  handling  appel- 
lants' insurance  account  since  1930,  when  Mr. 
Coughlin,  a  man  of  forty  years  experience  in  the 
''mover  transport  business",  took  over  control  of  ap- 
pellants (R.,  227,  306,  400).  By  1941,  an  insurance 
company  then  covering  appellants  "was  going  to  insist 
on  an  increase  in  premium"  so  Mr.  Coughlin  asked 
Mr.  Cantlen  to  interest  another  company  if  possible 
(R.  301-302.)  Mr.  Cantlen  interested  appellee  who 
agreed  to  insure  appellants  on  the  condition  that  the 
rate  could  be  adjusted  annually,  depending  upon  the 
loss  experience,  as  Mr.  Cantlen  testified  (R.  303-304) : 
''Q.  And  what  was  the  offer,  if  I  may  call  it 
that,  of  Fidelity  &  Casualty  Company,  at  that 
time,  in  regard  to  carrying  Coughlin 's  risk? 

A.  As  I  remember,  they  offered  to  write  the 
primary  at  rates  of  one  per  cent — one  per  cent 
per  $100.00  of  gross  receipts.  I  talked  with  J.  L. 
Culpepper,  who  is  an  agency  supervisor  for  Fi- 
delity &  Casualty  Company,  and  he  agreed  to 
assume  the  primary  of  five  and  ten  thousand, 
property  damage  of  five  thousand,  at  a  rate  of 
one  per  cent,  with  the  miderstmuUng  that  ive 
would  start  out  at  that  rating,  and  from  there  on 
the  risk  tvould  more  or  less  make  its  own  rate, 
dependent  upon  the  experience. 
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Q.  You  have  alin^ady  stated  you  told  liini  wliat 
the  proposal  was.    What  did  you  say  to  Couglilin? 

A.  I  told  him  that  the  Fidelity  c'c  Casualty 
Company  was  williuG:  to  resuiue  the  risk  at  a  rate 
of  one  per  cent  for  the  ])riniary,  and  that  they 
would  go  along  with  the  risk  and  adju.st  the  rate 
annually,  dependent  on  the  loss  experieuce,  and 
we  could  place  the  excess  at  the  underwriters  at 
Lloyd's,  which  would  give  him  a  combined  rate 
guaranteed  cost  of,  for  that  year,  of  1.21. 

Q.  Were  policies  issued  by  the  F.  «S:  C.  at  that 
rate  and  under  that  ifuderstandinr/? 

A.     Yes,  they  were/'  (Emphasis  ours.) 

Successively  each  year  thereafter,  with  that  under- 
standing appellants  renewed  their  insurance  with  ap- 
pellee. (R.  73-74,  228.)  The  original  rate  of  $1,223  per 
$100.00  of  gross  earnings  remained  unchanged  until 
1946,  although  the  loss  experience  gradually  became 
more  and  more  unfavorable.  (R.  77,  269,  307-311.) 
Premium  rates  were  constantly  discussed  by  the  ])ar- 
ties  in  light  of  the  moimting  unfavorable  loss  experi- 
ence. Mr.  Mettalia,  Casualty  Su])erinteiulent  of*  a])- 
I)ellee,  testified  (R.  76-77)  : 

''Q.  What  did  Mr.  Cantlen  say  to  you  at  that 
time  and  what  did  you  say  to  him  as  broker?  You 
don't  have  to  give  the  (>xact  words,  but  the  sub- 
stance of  the  conv(M'sation. 

A.  Well,  ire  reviewed  the  losses  auil  if  i)}di- 
cated  a  loss  ratio  ))iue]i,  very  mueh  in  ( .reess  of 
what  we  eall  a  permissible  loss  ratio.  Under  the 
conditions,  we  needed  more  mont  y  to  carrf/  on  the 
followini)  year. 

Q.     Did  you  say  that  to  Mr.  Cantlen  .' 


A.     Yes,  I  did. 

Q.     What  did  he  say? 

A.  He  had  agreed  tvith  me  that  it  wa^s  definitely 
developing  such  a  loss  ratio  that  the  premitim 
should  he  increased  at  renewal."  (Emphasis 
ours.) 

On  April  18, 1946,  appellee  wrote  appellants'  broker 
that  appellants'  account  was  ''costing  us  money  which 
will  be  reflected  in  the  premiums".  (R.  230-231.)  Ap- 
pellants' broker  called  this  to  appellants'  attention. 
(PL's  Ex.  15;  R.  230.)  By  July,  1946,  losses  had  risen 
above  the  ''permissible  loss  ratio"  to  185%  during 
the  first  half  of  the  1945-1946  policy  year.  (Third 
Party  Defendant's  Ex.  BB;  R.  134.)  In  other  words, 
apart  from  additional  production  and  acquisition 
costs,  the  total  premium  income  since  1941  had  been 
about  $66,000.00,  with  total  losses  from  1941,  rimning 
appellee  in  the  red  at  between  $77,000.00  and  $78,- 
000.00.  (R.  83.) 

Beginning  in  July,  1946,  with  a  discussion  of  appel- 
lee's high  exposure  in  the  "Peralta  Case"  (R.  136, 
320-321,  342-344,  365-366)  and  continuing  thereafter, 
the  appellants'  broker  had  numerous  talks  with  the 
parties  as  to  the  unfavorable  loss  experience  which 
was  causing  an  inevitable  increase  of  about  75%  in 
premium  rates  for  renewal  during  the  1946-1947 
policy  period.  (R.  74-77,  233-235,  260,  293-294,  319- 
322.)  Appellants'  broker  agreed  an  increase  was  nec- 
essary and  that,  due  to  the  loss  experience,  a  rate  of 
$2.20  i)er  $100.00  gross  earnings  was  reasonable.  (R. 
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78.)  Ill  tliis  connection,  Mr.  Mottalia  testified  (R. 
82-84)  : 

"Q.  What  rates  did  you  tell  him  you  were  pro- 
posing ? 

A.  S2  for  the  primary  coverage  and  20  cents 
for  the  excess  coveiage. 

Q.     Is  that  .92  per  $100  for  gross  receipts? 

A.      Yes. 

Q.  And  20  cents  per  $100  gross  receipts  for 
the  excess? 

A.     That  is  correct. 

Q.  A  total  premium  for  its  policies  of  S2.20 
for  SlOO  gross  receipts? 

A.     That  is  correct. 

Q.  You  stated  that  to  Mr.  C  anil  en  before  the 
expiration  date  of  SPL-14.57? 

A.     That  is  correct. 

******* 

What  did  Mr.  Cantlen  sjay  tvhen  you  gave  him 
those  figures? 

A.     Oh, 

Q.  Well,  I  don't  mean  exactly.  What,  in  snl)- 
stance,  was  his  reply? 

A.  That  the  rate  was  reasonable  because  of 
the   pa^t    experience   and   other   conditions    tliat 

arose  in  the  industry  .a^  a  whole. 

******* 

Q.  Following-  that  conversation,  what,  if  any- 
tliin.c,  was  done  about  the  new  ]->olicies  ? 

A.  We  finally  agreed  on  the  rates.  1  submit- 
ted my  formnla  to  the  National  Bureau.  The 
policies  conld  not  ])e  issued  until  that  a])proval 
was  forthconiinii:,  so  tliat  we  bad  to  issue  a  binder 
))endinu,-  tlic  approval  of  the  Bureau,  so  we  pro- 
ceeded  witli   tlic   binder  and   then    when    the  Na- 
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tional  Bureau  apjyroved  the  rates,  why,  we  went 
ahead  and  issued  the  policy."  (Emphasis  ours.) 

On  cross-examination,  Mr.  Mettalia  testified  as  fol- 
lows (R.  102-103)  : 

''Q.     Yes.    Well,  then,  to  restate  that,  you  had 

an  agreement  tvith  Mr.  Cantlen  as  to  what  the 

premium  would  he,  which  was  $2.20,  subject  to 

the  approval  of  the  National  Bu/reauf 

A.     That  is  correct. 
*  *  *  It  *  *  * 

Q.  1  will  ask  you  the  question  again:  After 
September  1,  did  you  have  any  further  negotia- 
tions with  Mr.  Cantlen  as  to  what  the  rate  tvould 
be  during  that  succeeding  year,  September  1, 
1946,  to  September  1,  1947f 

A.     No.'*   (Emphasis  ours.) 

As  far  as  appellee  was  concerned,  at  no  time  did 
appellants  instruct  their  broker  not  to  renew  the  in- 
surance which  appellee  was  willing  to  issue  at  the 
$2.20  rate.  (R.  139-140,  238,  261.)  Furthermore,  ap- 
pellants knew  that  as  of  January  1,  1946,  there  had 
been  a  general  nationwide  insurance  rate  increase  of 
33%.  (R.  128,  292-293.)  They  also  knew  that  the  rate 
negotiations  ceased  when  the  rates  were  referred  to 
the  National  Bureau  for  approval  and,  when  once 
approved  (PL's  Ex.  1;  R.  80),  the  rates  couldn't  be 
changed  without  further  Bureau  approval  (R.  147- 
148.)  On  re-direct  examination,  Mr.  Mettalia  testified 
as  follows  (R.  143)  : 

'^Q.  Oh,  yes,  but  between  the  date  you  and  Mr. 
Cantlen  talked,  the  time  that  the  bureau  ap- 
proved, and  the  time  that  the  policies.  Plaintiff's 
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h'xhibits  3  and  4,  were  written  up  there  was  no 
change  ? 

A.     No. 

Q.  If  there  was  any  conversation  about  this 
rate,  so  far  as  youi*  mentioning-  the  standard  rate, 
that  came  afterwards  ? 

A.  Yes.  We  would  not  have  any  authority  to 
deliver  that — we  could  deliver  it,  but  wouldn't 
have  any  authority  to  use  a}ii/  other  rate  other 
than  what  we  used  in  this. 

Q.     Which  the  Bureau  approved? 

A.     That  is  correct."  (Emphasis  ours.) 

Lastly,  they  knew  that  when  the  expiring  1945-194G 
])olicy  (Defendants'  Exhibit  A;  R.  101)  actually  ex- 
pired on  September  1,  1946,  the  needed  filings  on  d(^- 
fendants'  behalf  with  the  Railroad  Commission  and 
the  I.C.C.  expired  wdth  it  unless  new^  insurance  was 
issued.  On  direct  examination  of  Mr.  Cantlen,  he 
testified  (R.  240) : 

"Q.  What,  if  anything,  was  said  about  the 
filings '? 

A.  And  that  they  would  file  so  that  there 
would  be  no  lapse  of  coverage. 

Q.     You  knew  at  that  time,  did  you  not,  that  in 
order  to  file  with  the  ICC  and  the  Railroad  C(^m- 
mission  there  had  to  be  a  ])o1i('y  mnuber  filed  i 
A.     That  is  right." 

So  when  appellee  at  appellants'  recjuest  issued  a 
binder  to  appellant  (I)efendanis'  Exhibit  R;  R.  106), 
pending  the  writing  ol'  ])<>licies  SPL  2096(S  and  SPTi 
20950  to  take  the  })lace  of  old  jiolicy  which  cx|)ired 
on  September  1,  1946,  ai)])ellee  again  at  ap])ellants' 
bioker's    request   and    with    his    knowledge    filed    the 
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necessary  insurance  coverage  of  tlio  primary  policy 
SPL  20968  for  appellant  with  the  Railroad  Commis- 
sion (Plaintiff's  Exhibit  2;  R.  86)  and  I.C.C.,  all 
before  Septem))er  1,  1946,  so  that  appellants  could  con- 
tinue on  uninterrupted  after  September  1,  1946,  with 
their  motor  transport  business  (R.  84-87,  111-113,  264, 
269,  299,  328,  348,  382-383.)  Thus  from  and  after  Sep- 
tember 1,  1946,  the  new  policies  were  in  existence  but 
not  yet  actually  written  up.  Mr.  Cantlen  so  testified  on 
cross-examination  (R.  299)  : 

''Q.  Well,  the  binder  was  issued  on  August  27, 
1946,  wasn't  it? 

A.    Yes. 

Q.  The  notification  was  given  to  the  Interstate 
Commerce  Commission  and  the  Railroad  Com- 
mission prior  to  August  27th,  1946,  pertaining  to 
coverage  of  the  California  Motor  Transport  Com- 
pany ? 

A.     Correct. 

Q.  In  those  notices,  the  Railroad  Commission 
and  Interstate  Commerce  Commission,  prior  to 
August  27th,  1946,  the  notification  stated  that  the 
coverage  was  reflected  by  Policies  20950  and 
20968. 

Mr.  Murman.     I  think  just  20968. 

Q.  (by  Mr.  Eisner).  All  right;  20968,  is  that 
it? 

A.    Yes. 

Q.  At  that  time,  no  policy  20968  was  in  exist- 
ence'? 

A.  Well,  it  ivas  in  existence  hut  not  written/' 
(Emphasis  ours.) 

The  filings  were  reported  by  appellants'  broker  to 
appellants  when  he  delivered  the  binder  to  Mr.  Cough- 
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liii  who  later  confessed  knowing-,  although  he  didn't 
read  the  binder,  that  "the  binder  gives  you  coverage 
until  a  i)olicy  is  issued".  Mr.  Cantlen  testified  on  di- 
rect examination  (R.  241-242): 

"Q.     Where  did  you  deliver  the  binder  to  him? 

A.     At  his  oflfiee. 
******* 

Q.  Did  you  fell  him  (ihoiif  fhr  comjxinji  taking 
care  of  the  jilingn  that  wc  have  w rationed? 

A.     To  mif  best  recollection,  I  did. 

Q.     You  did?  And  wliat  did  he  say  as  to  that? 

A.  There  was  no  particular  comment.  It  was 
the  customary  procedure."  (Emphasis  ours.) 

As  to  the  binder  itself,  Mr.  Coughlin  testified  on 
cross-examination  (R.  347): 

"Q.     Do  you  know  what  a  binder  is? 
A.    Well,  I  do  and  I  don't,  I  vsuppose. 
Q.     In  any  event,  you  did  not  read  that  docu- 
ment which  you  have  in  your  hand? 

A.  /  did  not,  hut  I  do  h'now  a  hinder  fiircs  you 
coverage  until  a  policy  is  issued."  (Emjihasis 
ours.) 

Also,  as  soon  as  appellee  made  the  necessary  filings 
so  that  appellants  could  continue  to  operat(>,  ap])ellee 
had  every  right  to  believe  and  did  believe  that  appel- 
lants had  accepted  the  new  insurance.  On  cross-ex- 
amination Mr.  Mettalia  testified  (R.  119): 

'*(^).  Did  Mr.  Cantlen  accc])!  these  ))olicies 
without  the  signing  or  execution  of  the  retrospec- 
tive agreement? 

A.  Not  only  did  Mr.  ('(lufhn  accept  flioii,  hut 
the  insured  ucceptrd  tJien}. 
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Q.  Why  do  ijou  saij  the  insured  accepted 
them  ? 

A.  Because  there  is  an  ICC  and  Railroad 
Commission  filing.  If  he  didn't  accept  them,  he 
couldn't  operate  and  the  ICC  and  Railroad  Com- 
mission file  would  have  immediately  pulled  him 
off  the  road."  (Emphasis  ours.) 

Thereafter  the  insurance  contract  between  the  par- 
ties was  always  referred  to  or  identified  by  the  new 
policy  numbers,  SPL  20968  and  SPL  20950.  At  the 
end  of  his  cross-examination,  Mr.  Cantlen  testified 
(R.  299-300): 

^'Q.     After  Auq^ust   27th,   1946,   whenever  the 
coverage    by    Fidelity   &    Casualty    Company    of 
California    Motor   Transport    Company   was   re- 
ferred to  in  any  communications  between  your 
office  and  Fidelity  &  Casualty  Company  or  Fi- 
delity &:  Casualty  Company  and  your  office,  was 
that  coverage  referred  to  or  identified  in  the  same 
manner  as  Policy  20968? 
A.     My  recollection,  it  was. 
Q.     It  was  so  referred  to? 
A.     Yes. 
Mr.  Eisner.     That  is  all." 

The  new  policies  (Plaintiff's  Exhibits  3  and  4;  R. 
88-89)  replacing  the  binder,  were  issued  for  one  year 
from  September  1,  1946,  and,  as  written,  were  de- 
livered the  latter  part  of  vSeptember  to  appellants' 
broker  with  a  proposed  retrospective  agreement,  their 
broker  telling  Mr.  Coughlin  that  appellee  '^  insisted 
upon  the  declaration  of  the  policies"  (R.  88-91,  106- 
107,  140,  266,  290.)  On  direct  examination  Mr.  Cantlen 
testified  (R.  244) : 
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'^Q.  When  did  you  say  the  declaration  of  the 
policies,  what  do  you  mean  by  that  ?  I  mean,  that 
is  a  little  unusual  phrase. 

A.  Well,  in  the  business,  you  mi,G:ht  carry  the 
business  under  a  l)inder,  and  the  declaration  of 
the  policy  is  declared  on  writing  of  the  actual 
contracts. 

Q.  The  writing  of  the  actual  contract  is  in  the 
paragraph  here  where  binders  is  referred  to,  is 
that  correct,  in  reference  to  the  policies  being 
issued,  they  would  supercede  the  hinders? 

A.     That  is  right."  (Emphasis  ours.) 

Not  before  then  had  appellee  required  appellants  to 
sign  the  retrospective  agreement,  although  it  clearly 
was  not  a  condition  to  the  insurance  becoming  eifec- 
tive  since,  if  signed,  it  only  applied  to  the  final  audit 
premium  rate  ai)pellants  were  to  pay  ap])el]ec  at  the 
end  of  the  policy  period.  On  cross-examination  Mr. 
Mettalia  testified  (R.  107,  118-119): 

"Q.     And  you  re(|uested  that  the  insured  sign 
this  retrospective  agreement  as  a  condition  to  the 
policies  becoming  effective,  did  you  not? 
A.     No,  absolutely  not. 

Q.  No,  do  you  mean  to  say,  then,  that  these 
policies  were  in  effect  without  the  signinti'  of  this 
retrosi)ective  agreement  ? 

A.     Absolutely,  yes,  sir. 

Q.     Did  vou  so  tell  Mr.  Cantlen^ 

A.    Yes." 

It  must  be  noted  in  passing  that  with  consi)icuous 
and  continuous  lack  of  success,  api^ellants'  broker,  at 
their  insistence,  tried  in  vain  throughout  the  time  in 
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question  to  interest  many  other  old  line  insurance 
companies  in  insuring-  appellants  but  the  broker  was 
unable  to  find  a  single  company  "that  would  take  the 
risk  at  a  more  attractive  basis  than  the  Fidelity  and 
Casualty  were  ottering"  (R.  237,  242-245,  325-328, 
333.)  Despite  that  and  in  accordance  with  appellee's 
understanding,  appellants'  broker  himself  testified 
that  ''negotiations  closed  with  the  Fidelity  and 
Casualty  as  of  September  24,  the  issuance  of  the 
policies".  In  this  connection,  Mr.  Cantlen  testified  on 
cross-examination  (R.  266) : 

''Q.     Did  you  say  anything  to  Mr.  Mettalia  or 
Mr.  O'Malley,  or  anyone  else  connected  with  the 
Fidelity  pertaining  to  an  extension  of  time  on  the 
binder  ? 
A.    No. 
Q.     Why  not? 
A.     Because  the  binder  was  replaced  by  policies 

as  issued. 
******* 

Q.  Your  negotiations  for  renewal,  you  say, 
extended  over  the  sixty-day  period? 

A.  Well,  they  were  still — now,  the  negotiations 
closed  with  the  Fidelity  <:C  Casualty  as  of  Septem- 
ber 24th,  the  issuance  of  the  policy/*  (Emphasis 
ours.) 

Thus  the  proposed  retrospective  agreement  which, 
if  signed,  would  have  had  no  effect  on  the  issuance  of 
insurance,  aifecting  only  the  applicable  rate  on  the 
final  premium  audit  of  the  primary  policy  SPL  20968, 
was  left  by  appellants'  broker  with  Mr.  Coughlin  ''to 
look  them  over"  (R.  244,  327.)  As  a  matter  of  fact, 
Mr.  Coughlin,  as  in  the  case  of  the  binder  that  was 
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given  him  to  read  and  lator  on  tho  letters  and  policies 
themselves,  confessed  that  he  "never  read  it  all  the 
time  it  was  in  my  office"  although  he  was  the  one  and 
only  person  who  made  the  decisions  as  to  the  ap])el- 
lants'  insurance.  In  this  connection,  Mv.  Coughlin 
testified  (R.  400,  409,  355)  : 

''Q.     Mr.   Coughlin,  you   are   ])resident  of  the 
California   Motor  Trans})ort   Company  ! 
A.     I  am. 

Q.     How  long  have  you  been  president  of  that 
company  ? 
A.     Since  1930. 

Q.     TIow  many  years'  ex])erience  have  you  had 
in  the  mover  transport  business? 
A.     About  40  years. 

Q.     Do   you   personally   handle   the    insurance 
coverage  by  the  California  Motor  Trans])ort  Com- 
pany and  its  affiliates? 
A.     I  do. 

Q.  But  at  that  time  you  did  know  alxMit  the 
$2.20  rate? 

A.  No,  I  didn't  look  at  the  policy.  The  i)olicy 
was  delivered  to  us  on  that  particular  date.  I 
didn't  look  at  it. 

Q.  Did  you  know  about  the  letter  Mr.  Da\ns 
wrote  in  answer  to  the  Cantlen  letter  transmitting 
the  policy? 

A.  Yes,  1  did.  1  saw  that  letter,  the  letter  to 
Bailey,  Martin  &  Fay,  and  Mr.  Cantlen  told  me 
what  it  called  for,  and  T  said,  'I  have  no  objec- 
tion'. He  asked  me  if  I  would  object  to  Mr.  Davis 
writing  it  and  1  said  no. 

Q.  Did  jfou  suhsrqficntti/  rend  it  oi'rr  aftrr  it 
was  written? 

A.     ;Vo  sir,  I  ha^I  left. 
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Q.  Did  you  ever  look  at  it  after  it  was 
written  ? 

A.    No. 

Q.     You  don't  know  today  what  is  in  it  except 

what  you  may  look  at  it  now,  is  that  right  ? 

A.     That  is  right. 
******  It 

Q.  Now,  Mr.  Coughlin,  1  call  your  attention 
to  the  first  page  of  that  document  (the  retrospec- 
tive agreement)  that  was  handed  you  at  the  time, 
and  observe  that  it  refers  to  a  particular  policy 
number  SPL  20968.  Did  you  observe  that  at  the 
time  ? 

A.  No,  sir,  never  observed  at  any  time.  In 
fact,  /  never  read  it  all  the  time  it  tvas  in  my 
office/'  (Insertion  and  emphasis  ours.) 

Appellants'  broker,  who  had  accepted  the  policies 
from  appellee  and  who  had  seen  the  $2.20  rate  speci- 
fied therein,  retained  possession  of  the  policies  for 
appellants,  so  informing  the  appellants  who,  in  turn, 
knew  that  insurance  from  and  after  September  1, 
1946,  was  absolutely  necessary  (Third  Part}^  Defend- 
ant's Exhibit  PP;  R.  330)  in  order  to  carry  on  their 
transport  business  without  interruption  (R.  118,  253, 
272,  294.)  In  this  connection,  Mr.  Coughlin  testified 
(R.  348,  349-350)  : 

"Q.     Do  I  understand  it  is  necessary  in  your 
business  for  you  to  have  insurance,  that  is,  neces- 
sary by  reason  of  the  rules  of  the  ICC  and  Public 
Utilities  Commission  f 
A.     Yes. 

Q.  And  also,  I  assume,  without  insurance,  you 
risk  catastrophe,  that  is  accidents.  You  wore 
aware  of  that  risk,  I  assume? 
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A.     Fcs",  indeed,  \m\  we  had  no  ti'oul)le  placing 


insurance. 

»  ♦ 


Q.  Are  yon  familiar  with  the  fact  that  eertain 
of  the  customers  or  clients,  or  whatever  yon  call 
them,  tliat  you  serve,  reqnire  certificates  showing 
you  are  insured'^  You  are  familiar  with  that  fact, 
are  you? 

A.     Yes,  I  am. 

Q.  I  hand  you  Third  Party  Defendants'  Ex- 
hibit PP,  letter  November  18,  194(j,  with  refer- 
ence to  the  American  Manjj^anese  Steel  Division, 
certificate  of  insurance.  You  observe  that  is  a 
letter  to  the  American  Manganese  Steel  Division  I 

A.    Yes. 

Q.     Attached  to  it  is  a  letter  from  you. 

The  Court.     That  is  Exhibit  what? 

Mr.  St.  Clair.     Exhibit  PP,  Your  Honor. 

A.    Yes. 

Q.  1  will  refer  you  to  the  letter,  a  carbon  of 
which  went  to  the  California  Motor  Transport 
Company,  Ltd.,  and  call  your  attention  to  the  fact 
that  the  statement  in  there  is  that  your  insurance 
expired  September  1st,  1947.  Do  you  see  that 
statement  in  the  letter? 

A.     Yes,  1  do.  I  didn't  receive  this  letter. 

Q.     Did  anyone  in  your  organization? 

A.     I  suppose  Mr.  Davis  did.  I  didn't  receive  it. 

Q.  Did  Mr.  Davis  call  this  letter  to  your 
attention  ? 

A.     Not  that  1  recall. 

Q.  Was  it  your  routine  in  details  of  insurance, 
is  Mr.  Davis  the  man  that  would  do  that  insurance 
business  ? 

A.     Majority,  yes. 
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Q.  Though  you  ]iad  liaiidlod  the  broad  com- 
pany policy? 

A.    Yes. 

Q.  Mr.  Davis  didn't  call  your  attention  to  this 
i-emark  tliat  your  insurance  ran  out  September 
1st,  1947? 

A.  Not  to  my  knowledge,  no."  (Emphasis 
ours.) 

As  to  the  American  Manganese  letter,  Mr.  Davis, 
appellants'  general  auditor  and  assistant  secretary, 
testified  (R.  378) : 

''Q.  Now,  I  want  to  show  you  this  Exhibit 
*PP',  which  has  been  shown  to  Mr.  (^oughlin  here. 
Here  it  is. 

The  Court.  That  is  the  Manganese  letter, 
written  in  July,  1946,  I  think. 

Mr.  St.  Clair.     November  of  1946,  Your  Honor. 

Q.  (by  Mr.  Eisner).  Now,  Mr.  Davis,  did  you 
handle  this  correspondence  pertaining  to  this 
American  Manganese  Company? 

A.     Yes,  sir. 

Q.  Well,  do  requests  frequently  come  from 
customers  or  shippers  to  receive  corroboration  of 
your  insurance  coverage^ 

A.  Yes,  I  get  any  numher  of  them  over  a 
period  of  a  year. 

Q.  What  is  your  practice  with  reference  to 
them  ?  What  do  you  do  with  them  ? 

A.  I  write  a  letter  to  the  firm  giving  the  in- 
quiry relative  to  our  insurance.  I  mean,  /  ivrite 
a  letter  to  our  insurance  broker  transmitting  the 
letter  from  the  shipper  or  consignee  and  asking 
that  they  favor  the  firm  with  a  letter  direct,  an- 
swering the  inquiry,  and  letting  me  have  a  copy 
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for  my  file  so  that  I  know  that  it  was  attended 
to."  (Emphasis  ours.) 

Following-  appellee's  request  that  ap])ellants  sign 
the  proposed  retrospective  agreement  (Thii'd  Part}^ 
Defendants'  Exhibit  QQ;  R.  331),  their  broker  ad- 
vised appellee  that  appellants  refused  to  sign  the 
same  (R.  108-109,  332-333.)  So  appellee  elected  to 
cancel  the  insurance.  (Third  Party  Defendant's  Ex- 
hibit RR;  Plaintiff's  Exhibits  5-8;  R.  93-95,  332.) 
But  it  was  not  cancelled  at  appellants'  request  nor 
solely  because  appellants  refused  to  sign  tlie  proposed 
retrospective  agreement  (R.  109.)  Appellants  had  also 
refused  to  renew  certain  fidelity  bonds  as  originally 
agreed  upon  (Plaintiff's  Exhibit  8;  Third  Party  De- 
fendant's Exhibit  RR;  R.  95,  332)  when  ap})e]lee  had 
renewed  the  insurance,  on  a  rate  based  on  an  ov(»r-all 
volume  of  business  with  the  appellants  which  included 
the  fidelity  bonds,  with  the  hope  that  ap])el]ee  could 
"get  out  of  the  red"  that  way  on  ajjpellants'  unfavor- 
able loss  experience.  On  cross-examination  Mr.  Met- 
talia  testified  (R.  110): 

''Q.     As  T  understand  it,  then,  the  meaning  of 

that  language  is  that  the  Fidelity  and  Casualty 

Company  had  hoped  to  receive  the  bond  business 

from  the  insured,  is  that  right? 

A.     In  other  words,  we  had  hoped  to  £!:ci  out  of 

the  red.  We  had  lost. 

Q.     Did  the  fact  thftt  ijou  did  )\(d   rmive  ihe 

bond  himness  have  anj/thinf/  to  do  irifJi  fhr  rci)}- 

eeHafion  ? 

A.     Yes,  pnrfli//'  (Einf)hasis  out-s.) 
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Thus  the  insurance  was  cancolled  for  more  than  one 
good  reason  (R.  110-111.)  So,  not  being  able  to  in- 
terest any  other  company,  appellants  entered  into  a 
reciprocal  agreement  (Third  Party  Defendant's  Ex- 
hibits SS-1,  2,  3  and  4;  R.  358-359)  with  the  Trans- 
port Insurance  Exchange,  calling  for  a  reti'ospective 
type  of  premium  at  a  rate  "a  few  cents  higher"  to  be 
effective  as  of  January  21,  1947,  the  date  of  can- 
cellation of  appellee's  two  policies  (R.  335,  361-365, 
407.)  On  December  19,  1946,  appellants'  broker  re- 
ceived copies  of  appellee's  cancellation  notices  which, 
as  stated  before,  were  effective  Jaiuuiry  21,  1947 
(Plaintiff's  Exhibits  5  and  6;  R.  93.)  Appellants' 
broker  discussed  with  appellants  the  implications  of 
the  cancellation  notices.  On  direct  examination  Mr. 
Mettalia  testified  (R.  92)  : 

*'Q.  Are  you  referring  to  the  beginning  of  the 
period  or  the  end  of  the  period? 

A.  Both.  I  mean,  the  policy  was  effective 
September  1,  1946,  and  expired  September  1, 
1947. 

Q.  Would  there  be  any  way  that  that  policy, 
that  policy  period  would  be  shortened? 

A.  Only  by  a  cancellation  notice  or  by  en- 
dorsement, which  must  be  acknowledged  by  the 
insured.  That  is  the  only  two  ways  I  know  of,  or 
if  the  policy  is  returned  for  cancellation. 

Q.    Were  either  of  those  two  ways  followed  in 
this  particular  case? 
A.    Yes. 

Q.    Which  of  the  two? 
A.    We  sent  out  cancellation  notices." 
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In  this  connection,  Mr.  Cantlen  testified  on  direct 
examination  (R.  253)  : 

''Q.  Now,  Mr.  Cantlen,  did  you  receive  a  can- 
cellation notice  that  the  company  sent  out  in  con- 
nection with   these  policies? 

A.     We  received  a  copy  of  it. 

Q.  You  received  a  copy?  Did  you  deliver  the 
copy  to  the  assured  or  discuss  the  coi)y  with  the 
assured  at  all? 

A.  Yes,  after  they  were  served,  we  discussed 
it,  and  there  was  thirty  days  for  it  to  heconie 
effective." 

Undoubtedly  appellants  were  aware  that  notices  of 
cancellation  were  also  filed  by  ap])ellee  with  the  Rail- 
road Commission  and  the  I.C.C.,  also  effective  on 
January  21,  1947  (Plaintiff's  Exhibits  7  and  8;  R. 
94-95.)  It  should  be  noted  in  passins:  that  the  parties 
understood  that  no  cancellation  notice  of  the  binder 
had  been  necessary  since  it  had  been  superceded  by  the 
policies  which  were  issued  effective  Se])teml)er  1, 
1946  (R.  114,  346-347.) 

At  various  stages  during  the  trial  of  the  case, 
appellants'  attorney  attempted  to  niak(^  something  of 
the  fact  that  the  deposit  premiums  set  forth  in  the 
policies  were  nevc^r  paid  by  a])p(^llants.  The  record 
shows  that  the  cancellation  notices  were  issuc^d  by 
appellee  and  i-eceived  by  appellants  before  the  delin- 
({uent  deposit  i)remiums  were  actually  in  default  so  as 
to  j)ermit  api)ellee  to  enforce  collection  and,  Cnrther- 
more,  the  cancellation  notices  were  receixed  b('f\>re 
ap])ellants'  biokcr  had  remitted  to  ai)pellee  any  itl'  the 
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premium  pa>Tnents  due  to  appellee  from  appellants 
as  called  for  by  the  monthly  report  or  voluntary 
audits,  subsequently  submittted  to  appellee  by  appel- 
lants' broker.  Mr.  Rechnagel,  appellee's  cashier, 
testitied  on  cross-examination    (R.  208)  : 

''Q.  Then  I  ask  you,  so  far  as  the  deposit 
premium  that  was  referred  to  is  concerned,  so 
far  as  your  department  is  concerned,  that  wasn't 
yet  in  default,  is  that  correct,  that  is,  in  De- 
cember ? 

A.     That  is  right. 

Q.     At  the  time  you  knew  the  policy  was  can- 
celed, then  and  under  your  practice,  that  premium 
was  not  in  default? 
A.     That  is  right." 

On  re-direct  examination,  Mr.  Rechnagel  testified 
(R.  212)  : 

''Q.  You  said  that  there  were  no  deposit 
premiums  collected.  I  believe  you  said  that  in 
answer  to  one  of  Mr.  Eisner's  questions? 

A.     That  is  right. 

Q.  Also,  in  answer  to  Mr.  St,  Clair's  question 
you  said  that  cancellation  notices  had  been  sent 
out  December  17,  1946? 

A.     I  think  that  was  the  date,  yes,  sir. 

Q.  The  deposit  premiums  ivere  not  in  default 
on  that  date? 

A.     That  is  correct. 

Q.  Does  that  explain  why  they  were  not 
collected  ? 

A.     So  far  as  my  records  are  concerned,  yes." 

On   re-cross  examination,   Mr.   Rechnagel   testified 
(R.  2U) : 
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"A.  Well,  wc  expect  our  agents  to  ))ay  iis 
their  piemiums  when  they  collect  them.  However, 
they  do  not  become  overdue  for  60  to  90  days. 
When  1  say  '60  to  90  days',  I  mean  this:  The  Sep- 
temher  item  actually  has  to  he  marked  off  mjj 
hooks  on  December  31,  cither  hy  jxiyiuent  or  can- 
cellation. 

Q.  (by  Mr.  Eisner.)  You  recognize  the  pro- 
priety of  the  payee,  the  party  to  whom  the  pay- 
ment has  been  made,  to  retain  the  money  foi-  that 
length  of  time. 

A.     Yes,  sir." 


On  further  re-direct  examination,  Mr.  Rechnagel 
testified  (R.  222) : 

''Q.  So  that  in  this  case  the  premium,  then, 
went  on  your  books  as  a  premium  that  was  to  be 
paid  you  on  December  1,  something  that  had  to 
be  paid  between  that  date  and  December  31  ? 

A.     That  is  right. 

Q.  It  would  only  he  after  December  SI  you 
tvoiild  attempt  collection  measures,  is  that  correct? 

A.     That  is  right. 

Q.  hi  the  meantime  the  notice  of  cancellation 
went  out? 

A.     That  is  right. 

Mr.  Murman.  I  have  no  further  questions." 
(Emphasis  ours.) 

Except  t'oi-  the  deposit  premiums,  all  T-emittances  to 
ap])ellee  made  by  appellants  were  mad(>  after  the 
))olicies  were  actually  canceled  on  .January  21,  1947, 
and  one  at  least  even  after  tlie  final  premium  audit 
had  been  completed.  In  this  connection,  Mr.  Cantlen 
testified  on  re-direct  examination  (H.  2.96-297) : 


27 


''Q.  The  cancellation  which  took  place,  as  evi- 
denced by  Plaintiff's  Exhibits  5  and  6,  that  took 
place  before  any  remittances  by  you  to  the  com- 
pany on  the  basis  of  these  reports  or  voluntary 
audits,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  it  was  after  the  cancellation  notices 
that  you  did  make  those  remittances'? 

A.     That  is  correct. 

Q.  And  I  believe  some  of  them  were  made 
even  after  the  date  of  the  cancellation,  isn't  that 
correct  ? 

A.     Yes." 

As  to  the  monthly  reports  which  appellee  received 
from  appellants'  broker  after  the  cancellation  became 
effective,  the  evidence  shows  that  each  of  such  reports 
was  sent  in  by  appellants  to  their  broker  with  appel- 
lants' covering  checks  as  a  routine  procedure  and 
generally  about  thirty  days  late  (R.  250.)  Each  of 
these  same  reports  was  in  turn  broken  down  by  appel- 
lants' broker  and  then  forwarded  by  him  to  appellee 
(Plaintiff's  Exhibit  10;  R.  149),  who  receive  them 
with  appellants'  broker's  covering  check,  which  as  to 
aU  reports  totalled  $9,131.12,  or  the  amounts  which 
appellants  admit  paying  to  appellee  (R.  163-166,  181- 
184,  203-206,  250-252.)  Also,  it  should  be  noted  that 
these  reports  were  "sent  in  with  specific  reference  to 
the  new  policies  20950  and  20968"  during  the  time 
that  appellants'  broker  had  such  policies  in  his  posses- 
sion with  knowledge  of  the  earned  premium  rate  to  be 
used  on  final  audit  in  the  amount  of  $2.20  for  $100.00 
of  appellants'  gross  earnings,  and  that  furthermore 
such   reports   so   sent   in   were   subject   to   the   final 
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premium    audit,    Mr.    Challburg,    appellee's    auditor, 

testified  on  direct  examination  (R.  150,  151,  152) : 

"Q.   Did  the  audit  statement  you  made  ii])  con- 1 

firm  these  gross  receipts  reports  as  being  correct? 

A.     Well,  except  that  was  a  voluntary,  subject 

to  final  audit." 
******* 

"Q.     I  note,  Mr.  Challburg,  that  whereas  there  I 
are  five  gross  receipts  reports,  there  are  only  four 
audit  reports.  Can  you  explain  that? 

A.  The  last  one  of  the  reports  wasn't  billed 
due  to  the  fact  that  it  is  taken  care  of  in  the  final 

audit." 

******* 

"Q.  (by  Mr.  Murman).  Mr.  Challbui-g,  did  you 
make  a  final  audit  in  this  particular  case  involv- 
ing these  defendants  in  connection  with  Policy 
No.  SPL-20950  and  SPL-20968? 

A.    I  did." 

In  this  connection,  Mr.  Cantlen  testified  on  re-direct 
examination  (R.  296)  : 

''Q.  Now,  on  these  voluntary  audits  that  you 
developed  through  processing  the  defendants'  re- 
ports to  you  concerning  gross  earnings  and  pre- 
miums which  they  calculated  had  been  earned  on 
those  gross  earnings,  those  voluntary  audits  ivere 
again  sent  in  ivitli  specific  reference  to  the  policies 
20950  and  2096S,  isn't  that  corrects 

A.     That  is  right. 

Q.  At  that  time  you  had  the  policies  in  your 
possessioyi  ?  ;]j 

A.     That  is  right. 

Q.  You  had  examined  and  seen  an  endorse- 
ment in  them  regarding  rates,  isn't  that  correct? 

A.     That  is  right. 
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Q.  And  you  also  knew,  did  you  not,  Mr.  Cant- 
len,  that  these  reports  were  subject  to  final  audit, 
05  you  have  stated? 

A.     Yes."  (Emphasis  ours.) 

Appellee  received  all  of  these  reports  with  the  same 
understanding',  namely,  that  all  of  them  were  subject 
to  final  ])remium  audit.  On  cross-examination,  Mr. 
Challburg  testified  (R.  167,  174-175)  : 

''Q.  Do  you  mean  to  say,  Mr.  Challburg,  no 
one  in  your  department,  when  the  statement  is 
received  of  gross  receipts  showing  the  rate  of 
premium  that  is  figured  upon  the  gross  receipts, 
checks  the  rate  and  premium  to  see  whether  it  is 
correct  ? 

A.     Not  until  the  final  audit.*' 
******* 

''A.  They  are  checked,  as  I  say,  in  the  final 
audit. 

Q.  Special  audit  is  made,  we  will  say,  months 
after  the  time  these  reports  are  received.  Do  you 
mean  to  say  in  the  meantime  there  is  no  check 
made  of  them  ? 

A.     Not  until  final  audit  is  made." 

Consequently,  appellee  contends,  and  the  trial  court 
concurs,  that  by  sending  in  the  monthly  reports  to 
appellee  who  received  them,  they  are  in  no  way  bind- 
ing on  appellee  as  to  the  actual  balance  due  appellee 
on  the  earned  premium  which  was  to  be  determined 
only  by  the  final  premium  audit  actually  made  by 
appellee  after  the  insurance  terminated. 

The  final  premium  audit  which  was  actually  made 
by  appellee  was  not  peculiar  to  this  case.  Appellants' 
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broker  testified  that  in  all  previous  policies  there  were 
ill  each  case  final  audits  by  appellee  with  a  final  ad- 
justment of  premium  after  the  terms  of  each  of  the 
previous  policies  had  expired  (R.  78,  221-222.)  This 
was  the  expected  procedure  (R.  298.)  Furthermore, 
both  of  the  policies,  SPL  20968  and  SPL  20950 
(Plaintiff's  Exhibits  3  and  4;  R.  88-89),  show  on  their 
face  and  clearly  state  in  the  conditions  thereof  that 
upon  termination  of  the  policies  the  earned  premium 
shall  be  computed  by  final  audit  and  in  this  connection 
appellee  shall  be  permitted  to  inspect,  examine  and 
audit  appellants'  books  insofar  as  they  relate  to  the 
premium  basis  or  the  subject  matter  of  the  insurance 
in  order  that  a  proper  premium  adjustment  may  ))e 
made  as  soon  as  practicable  after  the  time  the  can- 
cellation becomes  effective  (R.  89.)  The  testimony 
shows  that  the  final  audit  is  made  not  only  to  develop 
the  final  earned  premium  as  such,  ])ut  also  to  correct 
any  mistakes  in  the  monthly  reports  or  voluntary 
audits  submitted  by  appellants  as  w^ell  as  to  pick  up 
all  exposures  to  risk  entertained  by  appellants  during 
the  policy  period  in  order  to  make  the  final  audit 
premium  correct  in  all  respects.  On  cross-examination 
Mr.  Mettalia  testified  (R.  105): 

''A.  A  contract  of  fJn'si  tj/pe,  as  we  had  it  ])e- 
fore,  is  a  brood  form  liabilitji  poJici/,  and  it  is  based 
on  certain  exposures  that  are  develo])ed  at  the  time 
we  issue  the  contract.  When  an  auditor  j^-oes  to 
make  an  audit,  the  meanini;-  of  that  andif  is  to 
pick  up  the  jHiyrolls,  receipts,  and  an//  other  ex- 
posures that  the  insured  maif  have  entertained 
during   that   period.   If   I   may   explain    hi  it  her, 
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your  Honor,  by  this  I  mean  if  he  decides  to  buy 
a  hotel,  we  pick  up  that  exposure  because  he  is 
automatically  covered  under  the  original  contract. 
That  is  part  of  what  the  auditor  does  when  he 
goes  out  to  make  that  audit,  and  that  is  in  the 
provisions  of  the  contract. 

Q.  Then  the  purpose  is,  Mr.  Mettalia,  to  ascer- 
tain what  are  the  gross  receipts  from  any  source 
of  the  insured  to  which  the  premium  should  be 
applied  at  the  rate  specified  in  the  policy,  is  that 
correct  ? 

A.     That  is  correct."  (Emphasis  ours.) 

On  cross-examination  Mr.  Rechnagel  testified  (R. 
195,  213)  : 

"Q.  Your  department  then  simply  accepted 
the  statement  of  the  auditing  department  as  cor- 
rect? 

A.  That  is  right,  because  if  there  is  any  mis- 
take that  would  be  picked  up  by  the  final  audit, 
you  see." 

'^Q.  Just  a  moment  Mr.  Rechnagel,  do  you 
mean  to  say  that  you  wait  until  the  final  audit, 
which  in  this  instance  was  in  April  of  1947,  before 
a  check  is  made  to  see  whether  or  not  the  insured 
has  reported  his  premium  at  the  proper  rate? 

A.    Yes." 

The  final  premium  audit  (Plaintiff's  Exhibit  12; 
R.  154)  which  appellee  made  covered  both  the  policies 
which  had  been  issued  effective  September  1,  1946, 
being  made  in  April,  1947,  at  appellants'  offices  in  the 
presence   of   their   general   auditor,   Mr,   Davis,   who 
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oertified  to  the  same.  Mr.  Challburg,  appellee's  audi- 
tor, testified  (R.  152-153,  154)  : 

"Q.  I  show  you,  Mr.  Challburc:,  what  ]nir- 
ports  to  be  an  audit  made  by  you  in  response  to 
a  payroll  audit  requisition,  and  ask  you  to  state 
whether  or  not  those  documents  constitute  the 
audit,  the  final  audit  made  by  you. 

A.     That   is   right. 

Q.  And  in  whose  presence,  can  t/on  state,  tvas 
the  audit  made? 

A.     Mr.  Davis. 

Q.  As  one  of  the  California  Motor  Transport, 
he  signed,  did  he,  in  your  presence? 

A.     That  is  right. 

Q.     His  signature  appears  right  on  there  ? 

A.    Yes. 

Q.     There  is  a  date  on  there  of  April  2,  1949? 

A.     That  is  right. 

Q.     Is  that  the  date  he  signed? 

A.     That  is  the  date  the  audit  was  made.'' 

#♦*♦»** 

*'The  Court.  Is  that  the  one  signed  l)y  Mr. 
Davis? 

Mr.  Murman.  Yes,  your  Honor,  the  first  sheet 
is  signed  by  Mr.  Challburg.  The  entire  audit  is 
signed  by  Mr.  Davis  covering  both  policies." 
(Emphasis  ours.) 

On  direct  examination,  Mr.  Davis,  appellants'  audi- 
tor testified  (R.  375,  37()-377)  : 

"Q.  Mr.  Davis,  1  call  your  attention  to  the 
following  words  written  upon  the  page  of  the  Ex- 
hibit which  bears  your  signature,  'Assured 
refused  to  sign   retrospectixr  .-jgrecments.   Retro- 
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spectivo  rates  not  to  be  used.'  Were  those  words 
upon  that  Exhil)it  when  you  signed  your  approval 
or  certified  to  the  correctness  of  the  audited 
figures  ? 

Mr.  Murman.  I  object  to  that  on  the  ground 
it  is  an  attempt  to  vary  a  written  instrument." 

''The  Court.  Overrule  the  objection,  for  the 
reason  I  have  just  stated. 

Mr.  Murman.     Yes,  Your  Honor. 

The  Court.     That  came  up  on  your  direct  case. 

A.    You  asked  me 

Q.  (by  Mr.  Eisner.)  If  the  writing  which  ap- 
pears on  that  page  that  bears  your  signature  and 
which  I  have  just  read  to  you  was  upon  that 
page,  according  to  your  best  recollection,  at  the 
time  that  signature  was  appended? 

A.  I  couldn't  say.  I  couldn't  say  if  it  was 
there  or  not. 

Q.    You  have  no  recollection? 

A.     No. 

Mr.  Murman.  That  wasn't  his  testimony.  He 
said  he  couldn't  say.  It  isn't  that  he  had  no 
recollection,  he  said  he  couldn't  say. 

Mr.  Eisner.  I  am  asking  him  if  he  has  any 
recollection. 

The  Court.  I  wrote  down,  'I  can't  say  whether 
.   it  is  there  or  not.' 

Mr.  Murman.     That  is  exactly  what  he  said. 

The  Court.     That  is  what  you  said,  isn't  it? 

A.     That  is  what  I  said." 

On  cross-examination,  Mr.  Davis  testified  (R.  383- 
384): 
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^^Q.  Comin.iv  i)af.k  to  this  Exhibit  '10',  Plain- 
tiff's Exhibit  '10',  which  was  the  final  audit,  you 
recall M 

A.     I  recall  the  Exhibit.  ' 

Q.  Mr.  Eisner  read  you  some  hmcuai^e  and 
you  said  you  didn't  recall  whethei*  it  was  on  there 
at  all  at  the  time  you  signed.  He  didn't  read  this, 
and  I  will  ask  you  whether  this  language  was  on 
there  at  the  time  you  signed:  'Rates  of  150-BI, 
50-PD,  rates  of  15-BI,  05-PD,  (given  to  me  by 
underwriting  department)  :'  Was  that  on  there  at 
the  time  you  signed  it? 

A.     I  couldn't  say  if  it  was  or  not. 

Q.     To  the  best  of  your  recollection? 

A.  I  just  couldn't  say.  The  only  thing  1  would 
be  interested  in  there  was  an}-  difference  in  gross 
receipts. 

Q.  There  is  quite  a  space,  Mr.  Davis,  from 
the  top  of  the  page  where  these  audits  as  to  gross 
receipts  end,  and  the  ))ottom  where  you  signed. 
Don't  you  have  any  recollection  as  to  whether 
there  was  writing  in  between  there? 

A.  I  don't  know.  Three  years  is  a  long  time 
ago. 

Q.  Did  you  note  at  the  bottom  here  whether 
'California  Motor  Transport  Company'  was  wiit- 
ten  opposite  'insured'? 

A.     No,  I  can't  say  that  I  noted  that. 

Q.     How  about  i)olicy  numbers  8PL-209r)0? 
Did  you  know  whether  that  was  on  there  ? 

A.  No,  1  didn't.  I  don't  recollect  what  was  on 
there.  I  know  when  they  come  in  it  is  a  matter 
of  determination  of  proper  report  and  gross 
receipts  during  the  period,  and  the  policy  number 
wouldn't    mean    anything,    or    anything    else.    If 
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there  are  any  discrepancies  in  the  amount  he- 
tween  our  report  and  the  amount  of  final  audit, 
the  Auditor  would  call  it  to  my  attention.  We 
have  any  number  of  them. 

Q.  However,  your  signature  is  opposite  the 
word  'Certified  hy \ 

A.     William  J.  Davis."  (Emphasis  ours.) 

In  this  connection,  it  should  be  noted  that  the 
audit  stated  on  its  face  that  the  applicable  rates  for 
the  insurance  were  $2.20,  that  "assured  refused  to  sign 
retrospctive  agreement — retrospective  rates  not  to  be 
used",  that  the  final  premium  audit  was  made  without 
reference  to  the  unsigned  proposed  retrospective 
agreement  and  that  based  on  the  premium  rates  set 
forth  in  the  policies,  api^ellants  owed  a  total  premium 
balance  to  appellee  of  $7,841.99  (Plaintiff  ^s  Exhibit  14; 
R.  188),  being  the  total  premium  balance  due  appellee 
on  both  policies  (R.  154-156,  187-188.)  Voluntary  pay- 
ments totaling  $9,131.12  made  to  appellee  by  appel- 
lants' broker  at  appellants'  request  after  the  policies 
were  cancelled  and  prior  to  appellants  being  billed 
(Plaintiff's  Exhibit  14;  R.  188),  had  nothing  to  do 
with  the  balance  of  the  premium  due  appellee  as 
shown  by  the  final  audit  which  was  arrived  at  by 
subtracting  the  total  voluntary  payments  of  $9,131.12 
from  the  total  earned  premium  as  developed  by  the 
final  audit,  or  $16,973.11,  leaving  a  balance  due  ap- 
pellee of  $7,841.99  (Plaintiff's  Exhibit  15;  R.  158, 
211-212.) 

"Bills"  in  the  form  of  statements  of  adjusted  pre- 
miums were   sent  to   appellants'   broker    (Plaintiff's 
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Exhibit  13;  R.  156-160,  210-211.)  The  premium  rates 
were  the  same  as  those  shown  in  the  policies.  The 
broker  in  turn  made  up  his  own  bills  which  ho  sub- 
sequently delivered  to  appellants  (R.  224-225.)  I>efore 
doing  that,  and  during  discussions  with  appellee  fol- 
lowing the  final  premium  audit,  the  broker  was  clearly 
told  by  appellee  "that  the  company  would  not  have 
issued  the  policies  at  a  lower  rate  on  a  guaranteed 
basis,  and  that  if  the  insurance  company  issued  the 
policies  on  a  guaranteed  basis  they  would  have  in- 
sisted upon  a  rate  of  $2.20"  (R.  276,  336.)  Thus  the 
bills  made  up  by  appellants'  broker  were  delivered  to 
appellants  with  the  policies  in  October,  1947,  although 
the  covering  letter  signed  by  appellants'  broker 
(Plaintiff's  Exhibit  17;  R.  255)  is  dated  August  7, 
1947  and  states  that  because  the  proposed  letrospec- 
tive  agreement  was  not  signed  and  entered  into  "it 
is  not  applicable"  to  the  balance  of  $7,841.99  due 
appellee  by  a])pellants  on  the  final  audit  })reniium  (R. 
256.)  On  the  date  of  delivery  to  appellants,  October 
22,  1947,  appellants,  in  writing,  declined  payment  of 
the  })alance  due  appellee  (Plaintiff's  Exhibit  18;  R. 
257.)  Thereupon  appellee  placed  the  balance  due  in 
"suspense"  on  November  7,  1947  (Plaintiff's  P]xhibit 
14;  R.  188),  and  through  appellants'  broker  demanded 
full  payment  from  a]i})ellants  on  November  12,  1947 
(Plaintiff's  Plxhibit  19;  R.  258.)  AVhen  ])ayment  was 
not  forthcoming  from  appellants  the  matter  was  re- 
ferred to  appellee's  attorneys  for  collection  (R.  226.) 

Concurrently  with  the  development  of  the  facts  as  to 
ihc    issuance    of   the    insurance,    the    writing   of   the 
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policies,  the  i-ejection  of  the  proposed  retrospective 
agreement  by  appellant  and  the  subsequent  refusal  of 
appellants  to  pay  the  balance  due  appellee  on  the  final 
premium  audit,  numerous  claims  were  filed  wdth  ap- 
pellee by  appellants  under  the  two  new  policies  for 
handling  throughout  this  entire  period  and  even  after 
appellants'  final  refusal  to  pay  the  premium  balance 
due  appellee. 

Appellants'  broker  testified  that  under  the  system 
of  reporting  claims  which  appellant  and  their  broker 
had  in  effect,  appellants  reported  their  claims  (Plain- 
tiff's Exhibit  9;  R.  99)  directly  to  appellee  for  han- 
dling (R.  245-247.)  Thus,  on  and  after  September  1, 
1946,  appellants  reported  ninety-eight  claims  to  ap- 
pellee for  handling  under  the  two  new  policies  issued 
as  of  that  date  and  appellee  paid  out  about  $7,800.00 
of  its  own  money  in  disposing  of  such  claims  (R.  96- 
99,  125-126,  381.)  This  sum  of  $7,800.00  which  ap- 
pellee paid  out  in  ser^dcing  the  insurance  which  it 
had  issued  to  appellants  was  only  one  of  three  major 
business  costs  to  appellee  which  appellee  undertook  in 
the  handling  of  appellants'  insurance  risk,  the  other 
costs  being  production  costs  of  13%  of  the  total 
premium  income  together  with  acquisition  costs  of 
10%  to  11%.  In  this  connection  Mr.  Mettalia  testified 
on  re-direct  examination  (R.  142)  : 

"Q.     So  this  S7800  is  just  one  of  three  f 
A.     That  is  only  attorney  or  legal  expenses  iv 
connection  with  claims.  In  addition  to  that  yon 
have  production  cost,  which  averages  ahovt  IS  to 
14  per  cent. 
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Q.     Of  what? 

A.  Of  a  dollar  iucome.  Then  you  have  acquisi- 
tion cost,  which  is  based  on  about  11  per  cent,  10 
per  cent.  I  think  in  this  case  our  production  cost 
was  about  13  j)er  cent. 

Q.     Of  each  dollar  that  the  company  took  in? 

A.     That  is  correct."  (Emphasis  ours.) 

In  making  reports  to  ai)pellee,  appellants  used 
regular  forms  approved  Iw  the  National  J3ureau  with 
policy  numbers  appearing  on  the  forms  in  some  cases, 
although  not  always  (R.  120-122.)  In  the  case  of  one 
accident  which  occurred  on  October  26,  194(i,  (Plain- 
tiff's Exhibit  16;  R.  248),  a  complaint  was  actually 
served  on  the  appellants  who  in  turn  forwarded  it  to 
their  broker  for  transmittal  to  a])]H'lleo  for  handling 
"under  policies  No.  SPL  20968  and  SPL  20950". 
During  his  direct  examination  Mr.  Cantlen  testified 
(R.  248): 

''Q.  I  thought  you  said  it  had  gone  through 
your  office? 

A.  I  said  we  had  knowledge  of  it  because  the 
complaint  was  served  on  the  assured,  which  in 
turn  forwarded  it  to  us,  to  oui*  office,  and  trans- 
mitted it  to  the  insurance  company. 

Q.     It  wa.s  transmitted  by  you  to  the  insurance 
company  under  Policy  No.  SPL-:20n6S  and  SPL- 
20950,  is  that  correct? 
A.     That  is  correct. 

Q.     Those  are  the  ]>olicies  in  question  in  this 
case? 
A.     That  is  riffht."  (Emphasis  ours.) 
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This  appellants'  broker  did  l)ecause  the  broker  ex- 
pected appellee  to  handle  appellants'  claims  under  the 
two  new  policies  w^hich  had  been  issued  effective  Sep- 
tember 1,  1946,  even  though  the  proposed  retrospective 
agreement  bearing  only  on  the  final  premium  audit 
hadn't  yet  been  signed  ]\v  appellants.  Mr.  Cantlen 
testified  on  re-direct  examination  (R.  295-296) : 

"Q.  Now,  I  believe  you  testified,  Mr.  Cantlen, 
that  during  this  period  of  time  you  referred  to 
the  company  for  handling  a  claim,  which  was 
identified  as  Plaintiff's  Exhibit  16,  referring 
specifically  to  the  portion  setting  forth  the  rates 
that  we  have  been  talking  about,  and  you  did  that 
irrespective  of  the  fact  that  the  retrospective 
agreement  had  not  yet  been  signed,  isn't  that 
correct f 
A.     That  is  right. 

Q.     In  other  words,  you  expected  the  company 
to  handle  this  claim,  even  though  it  was  claimed 
the   defendants   in    this   case   hadn't  signed    the 
retrospective  agreement,  is  that  rights 
A.     That  is  right. 

Q.  And  that  is  one  of  the  exhibits  you  said 
you  had  not  yourself  forwarded  but  that  went 
directly  from  the  defendants  to  the  plaintiff,  or 
was  sent  in  to  the  plaintiff  for  handling,  even 
though  there  had  been  no  signing  on  the  retro- 
spective agreement,  is  that  correct"? 
A.     That  is  right."  (Emphasis  ours.) 

As  indicated  above,  and  after  appellants  clearly 
knew  appellee's  position  as  to  the  balance  due  on  the 
earned  premium  as  developed  by  the  final  audit,  ap- 
pellee received  a  summons  and  complaint  from  appel- 


40 


lants  on  December  4,  1947,  almost  a  year  aftov  the 
policies  had  been  cancelled,  relating:  to  an  accident 
which  had  involved  one  of  appellants'  drivers,  a  man 
by  the  name  of  Murphy,  and  had  occurred  in  Novem- 
ber, 1946,  but  which  was  not  reported  to  a])pollee  for 
investigation  or  for  any  other  purpose  until  sum- 
mons was  served  on  appellants  over  a  year  later 
(Plaintife's  Exhibit  9;  11.  99,  388-389.)  In  this  con- 
nection, the  record  shows  that  Mr.  Davis,  ai)i)ellants' 
general  auditor  who  had  certified  to  the  correctness 
of  the  final  audit  which  was  made  at  the  premium 
rate  of  $2.20  and  without  reference  to  the  unsiunod 
retrospective  agreement,  was  himself  served  with  proc- 
ess as  an  officer  of  appellants,  being  assistant  secre- 
tary thereof  as  well  as  general  auditor,  and  he  testified 
that  he  subsequently  a]ipeared  as  a  witness  on  behalf 
of  appellants  at  the  trial  (R.  388-389.)  11iis  claim  re- 
ported by  appellants  after  they  knew  that  appellee 
was  claiming  $7,841.99  as  a  i)remium  balance  due  on 
the  very  policies  which  they  were  asking  a])pelloe  to 
act  under,  involved  a  personal  injury  action  claiming 
damages  totaling  $25,000.00  which  a])j)ellee.  upon  re- 
ceiving the  suinmons  and  com])laint,  thereafter  in 
good  faith  successfully  defended  (Plaintiif's  Exhibit 
20;  R.  390)  at  a  total  defense  expense  to  plaintiff 
of  $1,671.77,  getting  what  is  called  **a  defendant's 
result"  (R.  99,  390.)  This,  despite  the  fact  that  on 
October  22,  1947,  appellants  had  knowingly  and  un- 
equivocally declined  any  responsibility  for  the  balance 
due  appellee  on  the  earned  preniinms  develojx'd  hv  the 
final   audit.    In   this  connection   Mr.   Davis,   assistant 
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secretary  and  general  auditor  of  appellants,  testified 
(R.  388) : 

"Q.  Well,  there  is  a  notation  by  the  F.  &  C. 
showing  the  date  of  accident,  November  19,  1946, 
and  reported  to  the  company  on  December  4,  1947, 
over  a  year  afterwards. 

A.  Well,  as  I  say,  I  don't  recall.  1  was  prob- 
ably served  the  papers  in  this  matter.  I  do  recall 
the  case  very  well.  We  were,  as  the  case  devel- 
oped, we  were  improperly  made  a  party  to  that 
suit  and  it  wound  up  by  us  being  declared  non- 
suit against  the  company. 

Q.  Well,  when  you  got  the  papers,  you  re- 
ferred them  to  the  F.  &  C.  for  defense,  did  you 
not? 

A.     That  is  correct. 

Q.  And  the  F.  d-  C.  defended  you,  did  they 
not? 

A.     Yes,  that  is  correct. 

Q.     Through  their  lawyers  f 

A.     Yes.''   (Emphasis  ours.) 

Briefly,  and  quite  apart  from  the  facts  relating  to 
the  insurance  itself,  it  is  appellee's  contention  that 
by  referring  claims  to  appellee,  and  particularly  the 
claim  embodied  in  the  lawsuit  which  developed  almost 
a  year  after  the  policies  were  cancelled,  appellants  af- 
firmed and  ratified  the  acts  of  their  agent,  Mr.  Cant- 
len,  and  are  now^  bound  to  appellee  to  pay  the  bal- 
ance due  on  the  final  premium  audit. 
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ARGUMENT. 

The  Court  below  accepted  apjiellee's  contention 
that  a  valid  contract  of  insurance  existed  ])rtween 
the  parties  until  the  same  was  cancelled  by  ap])ellee 
in  accordance  with  the  j^olicy  provisions  thereof. 
By  accepting  all  the  benc^fits  of  the  insurance, 
appellants  are  charged  with  the  burdens  they 
assumed  under  the  policies  and  more  particularly 
are  obligated  to  ])ay  ap])ellee  the  balance  of 
$7,841.99,  with  interest,  due  on  the  full  earned  pre- 
mium of  $16,973.11  as  determined  by  the  final  audit. 
Ai)ai't  from  the  foregoing,  appellants,  after  declining 
to  pay  appellee  the  balance  due  on  the  earned  pre- 
mium as  determined  by  final  audit  and  with  full 
knowledge  of  appellee's  claim  for  the  same,  referred 
a  new  lawsuit  to  appellee  io  defend  undei'  the  very 
policies  appellants  were  disputing.  Appellee  under- 
took this  defense  with  success  and  got  a  "defendant's 
result."  Thus,  in  addition  to  accepting  the  benefits 
during  the  life  of  the  policies,  appellants,  after  can- 
cellation thereof  and  refusal  to  pay  the  premium  bal- 
ance, affirmed  and  ratified  their  broker's  acts. 


I. 

FINDINGS  AND  JUDGMENT  SUPPORTED  BY 
SUBSTANTIAL  EVIDENCE. 

Because  the  error  specified  is  that  of  insufficiency 
ol'  the  evidence  to  support  certain  findings  favorable 
to  apix'Hee  and  because  appellants  asserted  that  evi- 
dence is  lacking  to  su]i])oi't  the  judgment  in  appellee's 
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favor,  appellee  has  detailed  the  evidence  hereinabove 
with  some  care  to  demonstrate  that  the  findings  and 
judgment  are  amply  supported  by  more  than  sub- 
stantial evidence.  Thus,  the  trial  Court  actually  had 
no  alternative  but  to  rule  in  appellee's  favor  (R. 
50-54)  and  thereafter  find,  among  other  things,  that 
,(R.  55-61)  : 
I  ''Findings  of  Fact 

(I)  All  of  the  allegations  of  plaintiff's  com- 
plaint are  true  and  correct. 

(9)  At  all  times  mentioned  in  said  third 
party  complaint,  said  third  party  defendant  was 
the  duly  a]) pointed  and  acting,  and  was  acting  as 
agent  and  broker  for  the  placing  and  maintenance 
of  casualty  insurance,  including  comprehensive, 
public  liability  and  property  damage  insurance, 
for  and  on  behalf  of  defendants  and  third  party 
plaintiffs. 

(II)  On  or  about  September  1,  1946,  at  the 
request  of  defendants  and  third  party  plaintiffs, 
and  each  of  them,  in  San  Francisco,  California, 
plaintiff  made,  executed  and  issued  to  said  de- 
fendants and  third  party  plaintiffs  its  written 
contract  of  primary  casualty  insurance  kno\vn  as 
'Comprehensive  General  —  x\utomobile, '  Policy 
No.  SPL  20968,  which  said  policy  was  filed  with 
the  Railroad  Commission  of  California,  Trans- 
portation Department,  Truck  and  Stage  Division, 
wherein  and  whereby  plaintiff  insured  defend- 
ants and  third  party  plaintiff's,  and  each  of  them, 
for  one  year  *  *  *  at  the  premium  rate  of  $2.00 
per   $100.00   of   gross  earnings   of  each   of   said 
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defendants  and  third  party  plaintiffs  dnring  the 
policy  period,  said  gross  earnings  being  su])ject 
to  final  audit  by  ])]aintiff  at  said  rate  at  the  end 
of  said  policy  period. 

(12)  Also  at  the  request  of  said  defendants  and 
third  party  ])laintift:'s,  and  each  of  them,  pU\intiff 
then  and  there  made,  executed  and  issued  to  said 
defendants  and  third  party  ])laintil¥s  its  written 
contract  of  casualty  insurance  known  as  'Compre- 
hensive General  —  Automobile,'  Policy  No.  SPL 
20950,  which  said  policy  was  issued  solely  as  ex- 
cess insurance  over  the  primary  insurance  pro- 
vided for  in  said  Policy  No.  SPL  20968,  insuring 
said  defendants  and  third  ])arty  plaintiffs,  and 
each  of  them,  for  one  year  *  *  *  at  the  pi-emium 
rate  of  $.20  per  $100.00  of  gross  earnings  of  each 
of  said  defendants  and  third  party  plaintiffs  dur- 
ing the  policy  period,  said  gross  earnings  being 
subject  to  final  audit  by  plaintiff  at  the  end  of 
said  policy  period. 

(13)  Thereafter  plaintiff  delivered  said  poli- 
cies to  third  party  defendant,  the  agent  of  de- 
fendants and  third  party  plaintiffs,  and  each  of 
them,  following  which  said  defendants  and  third 
party  plaintiffs  reported  claims  and  lawsuits 
under  said  policies  to  i)laintiff,  and  ])ursuant  to 
voluntary  audit  each  month  of  said  defendants 
and  third  ])arty  ])laintiff*s,  said  defendants  and 
third  party  plaintiff's  remitted  monthly  ]n'emium 
])aynients  to  plaintiff,  said  payments  being  re- 
ceived by  plaintiff'  on  account  ol'  the  total  earned 
premium  and  su])ject  to  final  audit  b}'  plaintiff 
at  said  rates  at  the  end  of  said  ])eri()d  of  said 
policies. 
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(14)  On  or  about  December  19,  1946,  plaintiff, 
pursuant  to  the  terms  of  said  policies,  caused 
written  notices  of  cancellation  of  said  policies 
to  be  mailed  to  defendants  and  third  party  plain- 
tiffs, and  each  of  them,  at  the  address  shown  on 
said  policies,  vstating  that  said  cancellation  was 
effective  more  than  five  days  thereafter,  to-wit, 

on  January  21,  1947. 
****** 

(16)  Subsequent  to  said  cancellation,  and  as 
soon  as  i)ossible  thereafter,  plaintiff  caused  the 
total  earned  premiums  on  said  policies  for  the 
])eriod  from  September  1,  1946,  to  January  21, 
1947,  to  he  computed  by  final  audit  at  said  rates 
totaling  $2.20  per  $100.00  of  gross  earnings  of 
defendants  and  third  ])arty  plaintiffs,  said  pre- 
miums so  computed  being  in  the  total  sum  of 
$16,973.12,  leaving  an  mipaid  balance  of  said 
total  earned  premiums  in  the  sum  of  $7,841.99 
due  ])laintiff  from  defendants  and  third  party 
plaintiffs,  and  each  of  them. 

(17)  On  October  27,  1949,  plaintiff  made  de- 
mand on  defendants  and  third  party  plaintiffs, 
and  each  of  them,  for  said  unpaid  balance,  and 
no  part  of  said  unpaid  balance  of  said  total 
earned  premiums  has  been  jjaid  by  said  defend- 
ants and  third  party  plaintiffs." 

No  other  findings  were  proposed  by  appellants!  No 
conclusions  of  law  different  than  those  reached  by  the 
Court  below  were  urged!  There  was  no  motion  for 
new  trial !  Why  ?  Because  after  four  days  trial  and 
the  consideration  of  lengthy  oral  argument  and  briefs, 
the  filing  of  wliicli  delaved  submitting  the  case  to  the 
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trial  Court  foi"  weeks,  ai)pellants  knew  there  were 
no  other  proper  findinj^s  that  could  be  proposed  in 
an  attempt  to  urge  the  Coui't  to  ai'rive  at  different 
conclusions  than  those  reached.  A  new  trial  on  any 
grounds  was  out  of  the  question  wiiere,  on  a  record  of 
compelling  evidence,  such  as  we  have  here,  only  in- 
sufficiency of  tlic  evidence  is  now  specified  on  appeal 
as  error. 

Appellants  concede  that  the  ''judgment  will  not  be 
disturbed  if  supported  by  substantial  evidence.''  (A. 
O.B.,  11.)  Thus,  since  the  findings  are  am])ly  sup- 
ported by  substantial  evidence,  with  all  contlicts  re- 
solved in  favor  of  appellee,  the  judgment  must  be  af- 
tirmed  {Dynamic  Air  En<i.  v.  Western  I),  d'  M.  Corp., 
101  A.C.A.  881,  882;  Security-First  Nat.  Bank  r.  Wal- 
ters, 101  A.C\x\.  883,  887.)  As  was  said  in  Richter  v. 
Walker,  36  A.C.  597,  at  page  603 : 

"And,  of  course,  as  to  the  sufficiency  of  evidence 
to  support  tindings,  it  is  the  time  honored  rule 
that  all  substantial  conflicts  must  be  resolved  in 
favor  of  the  respondent,  and  all  legitimate  and 
reasonable  inferences  indulged  in  to  ujihold  the 
findings  if  possible.'' 


II. 

SINCE  POLICIES  WERE  IN  EFFECT  ENTITLING  APPELLEE  TO 
THE  PREMIUMS  CLAIMED.  THE  BINDER  HAS  NOTHING  TO 
DO  WITH  APPELLEES  CLAIM. 

Ai)pellants'   main   contention   is  tliat   the   two   pol- 
icies  in  question  never  liecame  effective.  Yet  appel- 
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lants  concede  they  'Svere  covered  by  insurance"  is- 
sued l)y  ai)pellee.  (A.O.B.,  9.)  The  question  then  arose 
as  to  what  insurance  it  could  be  if  it  wasn't  that  evi- 
denced by  the  new  policies  20950  and  20968  (Plain- 
tiff's Exliil)its  3  and  4;  R.  88-89).  Appellants  at- 
tempted to  answer  this  by  asserting-  that  their  own 
agent  told  them  "that  the  binder  would  constitute 
coverage  pending  negotiations  for  renewal  at  the  rate 
of  the  expiring  policy"  and  thus  the  insurance  was 
being  carried  under  the  binder  with  negotiations 
pending  right  u])  until  appellee  cancelled  out.  Thus, 
argued  appellants,  the  [)remium  rate  was  1.223,  as 
set  forth  in  the  old  policy  which  expired  on  September 
1,  1946,  rather  than  2.20  as  set  forth  in  the  new  poli- 
cies 20950  and  20968  which  were  issued  after  Septem- 
ber 1,  1946.  Appellants'  views  are  not  in  accord  with 
the  facts  ])rior  to  the  controversy  arising  between 
the  parties. 

In  a  word,  the  record  does  not  bear  appellants  out. 
Mr.  Coughlan,  a  man  of  forty  years  experience  in  the 
"mover  transport  business"  (R.  400)  and  the  man 
who,  as  president  of  appellants,  personally  made  the 
decisions  as  to  all  the  insurance  problems  of  appel- 
lants (R.  346,  400),  testified  (R.  346-347): 

"Q.  You  will  recall  you  testified  that  Mr. 
Cantlen,  around  August  27th,  delivered  to  you  a 
binder,  copy  of  which  I  now  hand  you,  Defend- 
ants' Exhibit  B,  your  own  exhibit.  Do  you  re- 
call that  testimony  on  your  part? 

A.  Yes,  I  do.  He  handed  me  this,  together 
with  a  letter. 
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Q.  That  is  correct.  At  that  time,  did  you  read 
this  document  which  you  now  have  in  your  liand 
— copy  of  which  you  now  have  in  your  liand? 

A.     No,  sir. 

Q.  You  had  been  handling  insurance  for  a 
long  period  of  time? 

A.    Yes,  sir. 

Q.     Do  you  know  what  a  hinder  is? 

A.     Well,  I  do  and  I  don't,  T  suppose. 

Q.  In  any  event,  you  did  not  read  that  docu- 
ment which  you  have  in  your  hand? 

A.  I  did  not,  but  /  do  knotv  a  hinder  gives  you 
coverage  until  a  policy  is  issued/'  (Emphasis 
ours.) 

The  binder  (Defendants'  Exhibit  B;  R.  106)  which 
Mr.  Coughlan  admits  he  didn't  read  contains  the 
same  thought  expressed  substantially  in  the  same 
language  used  by  Mr.  Coughlan  and  emphasized 
above,  in  that  the  binder  ])rovidod  that  I'^r  a  period 
of  sixty  da3^s  appellee  binds  insurance  pending  re- 
newal, but  that  "the  ]jolicy  issued  shall  supersede  this 
binder."  It  is  undisputed  that  this  was  the  under- 
standing of  the  parties  who  at  the  same  time  knew 
that  the  new  policies  (Plaintiff's  Exhibits  3  and  4; 
R.  88-89)  ivhen  issued  actually  replaced  the  binder 
for  a  term  of  one  year  i'rom  and  after  September  1, 
1946.  Thus,  Mr.  Mettalia,  Casualty  Superintendent 
for  appellee,  testified  (R.  87-88,  91)  : 

"Q.     What  if  anything  did  you  do  after  you 

received   the    Bureau   approval? 

A.     We    proceeded   with    the    issuance    of    the 

policies. 
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Q.  Now,  Mr.  Mettalia,  as  to  Plaintiff's  Ex- 
hibits 3  and  4,  tJie  policies  in  question,  there  ap- 
pears on  the  face  of  each  that  the  policy  period 
is  from  8epteni])ei'  1,  194(i  to  So];)tember  1,  1947. 
Can  you  state  whether  or  not  there  was  any 
different  policy  period  than  that  appearing  on 
the  face  of  these  contracts? 

A.     No,  there  wasn't. 

Q.  Are  you  referring  to  the  beginning  of  the 
period  of  the  end  of  the  period? 

A.  Both.  I  mean,  the  policy  was  effective  Sep- 
tember 1,  1946,  and  expired  September  1,  1947." 

On  this  same  subject,  Mr.  Cantlen,  appellants' 
agent,  testified  (R.  244,  266)  : 

"Q.  When  you  say  the  declaration  of  the  pol- 
icies, what  do  you  mean  by  that?  I  mean,  that 
is  a  little  unusual  phrase. 

A.  Well,  in  the  business,  you  might  carry  the 
business  under  a  binder,  and  the  declaration  of 
the  policy  is  declared  on  writing  of  the  actual 
contracts. 

Q.  The  writing  of  the  actual  contract  is  in  the 
paragraph  here  where  binders  is  referred  to,  is 
that  correct,  in  reference  to  the  policies  being  is- 
sued, they  would  supersede  the  binders f 

A.     That  is  right. 

****** 

Q.  Did  you  say  anything  to  Mr.  Mettalia  or 
Mr.  O'Malley,  or  anyone  else  connected  with  the 
Fidelity  pertaining  to  an  extension  of  time  on 
the  binder? 

A.    No. 

Q.    Why  not? 

A.  Because  the  binder  was  replaced  by  poli- 
cies as  issued.'*   (Emphasis  ours.) 
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Thus,  it  should  he  clear  that  the  iiisuiaiice  covorage 
which  appellants  admit  existed  all  during  the  time 
in  question  was  evidenced  by  the  policies  ( PlaintiiT's 
Exhibits  3  and  4;  R.  88-89)  whicJi  were  isnind  fo  re- 
place the  binder.  These  policies  provide  for  the  2.20 
rate  which  api^ellee  contends  is  the  rate  in  suin.i;  for 
the  balance  due  on  the  ])remi\uns.  Consequently,  by 
their  own  admissions,  ap])ellants  liave  shown  that  the 
binder  is  no  defense  to  appellee's  claim.  Tlie  Court 
below,  in  its  o)nnion,  so  held  (R.  52,  53)  : 

"T  find  under  the  evidence  that  defendants 
claim  that  they  thouuht  that  the  binder  covered 
them  until  nei),'otiations  were  comy)leted  is  not  su])- 
poi'ted  by  the  evidenc(\  Their  chief*  oflieial  had 
the  binder  delivered  to  liim.  Tie  says  he  did  not 
read  it.  This  binder  provided  that  it  would  (\\|)ire 
in  sixty  days  and  that  when  the  policies  were 
issued  they  would  supersede  the  bindei'.  This  is 
so  explicit  in  the  binder  that  it  is  impossible  for 
me  to  find  that  defendants  could  have  believed 
that  the  binder  was  in  effect  after  the  sixty-day 
period. 

4k  -ir  *  *  *  *  * 

These  and  other  facts  and  circumstances  brought 
out  by  the  evidence  support  the  conclusion  that 
the  defendants  knew,  or  should  have  known  that 
the  binder  expired  at  the  end  of  sixty  days;  that 
the  policies  had  been  issued,  deli\ered,  and  were 
effective;  that  tliey  had  superseded  the  binder; 
and  that  the  lates  provided  for  by  them  were  con- 
trolling until  a  retrospective  agreement  was 
signed,  <->r  tlir  policies  were  <a)icellcd.'" 
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III. 

THE  RETROSPECTIVE  AGREEMENT  HAS  NOTHING  TO  DO 
WITH  APPELLEE'S  CLAIM. 


Appellants  assert  that  "the  i)olicies  were  only  of- 
fered in  conjunction  with  the  retrospective  agree- 
ment" and  thus  were  oidy  to  become  effective  if  such 
\  retrospective  agreement  was  signed  hy  appellants. 
(A.O.B.  12-25.)  Again,  another  contention  of  ap- 
j)ellants  does  not  find  support  in  tlie  record.  Mr. 
Mettalia  testified   (R.  107,  118-119): 

"Q.  (by  Mr.  Eisner).  Now,  Mr.  Mettalia,  you 
presented  this  rrtros])ective  agreement  and  the 
two  policies  to  Mr.  Cantlen  at  one  time,  did  you 
not? 

A.     I  believe  so. 

Q.     And  you  requested  that  the  insured  sign 
this  retrospective  agreement  as  a  condition  to  the 
policies  becoming  effective,  did  you  not  ? 
A.     No,  absolutely  not. 

Q.  Now,  do  you  mean  to  say,  then,  that  these 
policies  were  in  effect  without  the  signing  of  this 
retrospective  agreement  ? 

A.     AhsoUitely,  yes,  sir. 

Q.     Did  you  so  tell  Mr.  Cantlen? 

A.     Yes."^ 

Q.  Did  Mr.  Cantlen  accept  these  policies  with- 
out the  signing  or  execution  of  the  retrospective 
agreement  ? 

A.  Not  only  did  Mr.  Cantlen  accept  them,  but 
the  insured  accepted  them. 

Q.  Why  do  you  say  the  insured  accepted 
them  ? 

A.  Because  there  is  an  ICC  and  Railroad 
Commission  filing.  If  he  didn't  accept  them,  he 
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couldn't  operate  and  \\\o  ICC  and  Jxailiond  Com- 
mission would  liavc  iinmediatt'ly  ))u1I(h1  liiiu  otT 
the  road."    (Emphasis  ours.) 

On  this  same  subject,  Mr.  Cantlen  testified  (R.  2r)2- 
253,  272,  293-294)  : 

"Q.  Now,  ^Iv.  Cantlen,  after  you  received  the 
policies  from  the  Fidelity  and  Casualty  ])eople, 
did  you  show  them  to  Mi'.  Cou2:hlin  ? 

a!     No. 

Q.  At  the  time  you  had  this  discussion  with 
him  early  in  October,  as  you  stated,  concern  inu- 
tile company  wantinc^  the  policies  to  he  dechu'cd, 
you  had  them  in  your  possession  then  i 

A.     They  were  in  my  office. 

Q.  You  didn't  take  them  over  to  Mr.  Coughlin, 
though  ? 

A.     No. 

Q.  Did  yon  tell  Jiirn  i/oa  had  tlian  in  //our 
office  1 

A.     /  believe  so. 

**»♦♦** 

Q.  Are  you  sure  that  you  even  told  Mr.  Cougii- 
lin  that  any  policies  had  been  received  by  you 
from  Fidelity? 

A.     Yes,  I  am  quite  sure. 

******* 

(J.  8o  that  you,  at  that  time,  knew  something 
concerning  the  increase  in  rates  that  they  were 
contemj)lating  i 

A.     /  felt  tliere  would  be  an  iuerease. 

Q.  You  stated  that  to  Mr.  Coughlin,  did  /jou 
notf 

A.     Yes. 

Q.  So  that,  although  the  exact  amount  of  2.20 
was  never  mentioned,  there  was  cdnversatinn 
about  a  rate  nicrease  ? 
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A.     Correct. 

Q.  Did  you  want  to  look  at  this?  I  inteiTiipted 
you.  This  is  Plaintiff's  Exhibit  1,  regarding  tlie 
rate. 

A.     1  don't  see  that  this  has  any  ])earing. 

Q.  When  you  got  the  i)olicies,  Plaintiff's  Ex- 
hibits 3  and*  4,  20968  and  20950,  did  ijoii  look 
throuyh  them  at  all,  read  them  over,  ejximine 
them'? 

A.     Oh,  yes. 

Q.  Did  you  look  at  the  portion  of  them  that 
sets  up  the  rate  for  the  particular  policy  ? 

A.    Yes. 

Q.  Did  yon  notice  that  for  Policy  No.  20968, 
which  is  Plaintiff's  Exhibit  3,  there  was  set  forth 
therein  on  Endorsement  No.  7  that  the  rate  per 
hundred  dollars  of  gross  earnings  was  S2.00,  final 
rate  to  be  determined  by  audit  ? 

A.     Yes. 

Q.  This  policy  was  in  your  possession,  I  think 
you  said,  the  latter  part  of  December,  1946  ? 

A.     That  is  right. 

Q.  Did  you  also  notice  a  similar  endorsement 
in  No.  20968  where  the  rate  was  to  he  twenty 
cents  for  the  excess 

A.     Yes."     (Emphasis  ours.) 

In  view  of  the  foregoing,  appellee  urges  that  the 
unexecuted  retrospective  agreement  can  be  of  no  evi- 
dentiary value  in  this  lawsuit  since  it  never  bound 
the  parties  and  clearly,  whether  executed  or  not,  was 
not  intended  as  a  condition  to  the  effectiveness  of  the 
insurance  which  appellants  concede  covered  them  for 
all  purposes.    These  purposes  included  specific  refer- 
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ences  made  to  the  two  new  ]iolicies  in  the  filings  with 
the  I.C.C.  and  the  Railroad  Commission  as  well  as  in 
the  insurance  certificates  issued  to  their  customers. 
Also  ninety-eight  claims  were  settled  by  appellee  i)ay- 
ing  (tut  a  total  sum  of  ^IHOO  under  the  ])rovisions  of 
the  two  policies  in  question.  The  Court  below  so  held 
(R.  50-51)  : 

"There  is  no  doubt  that  the  policies  were  made 
out  and  delivered  to  the  agent  of  tlie  insured  with- 
in the  sixty-day  period  provided  in  the  binder. 
There  is  no  doubt  that  tlie  ])laintifP  considered 
them  in  effect.  This  is  shown  not  only  by  the  testi- 
mony of  its  officials,  but  by  the  fact  that  it  did 
not  cancel  the  filings  with  the  Railroad  Conunis- 
sion  of  California  and  the  Interstate  Commerce 
Commission,  and  that  it  defended  claims  made 
against  the  defendants.  In  short  it  treated  and 
intended  the  issuance  and  delivery  of  its  insur- 
ance policies  to  defendants  as  effective  and  l)ind- 
ing  upon  it,  even  though  it  had  not  secured  from 
defendants  the  retrospective  agreement  which  it 
was  demanding. 

While  the  defendants'  agent  Cantlen  testified 
at  one  time  that  he  did  not  regard  the  transaction 
as  complete  until  the  retrospective  agreement  was 
signed,  he  also  testified  that  he  considered  his 
principal  covered  by  these  policies,  and  his  con- 
duct shows  that  he  thought  that  such  was  the 
situation." 
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IV. 

VOLUNTARY  AUDITS  AND  DEPOSIT  PREMIUMS  HAVE 
NOTHING  TO  DO  WITH  APPELLEE'S  CLAIM. 

Appellants  assert  that  appellee's  conduct,  in  accept- 
ing lower  i)remium  payments  voluntarily  made  hy  ap- 
pellants on  their  monthly  reports  (which  were  sub- 
ject to  final  audit)  together  with  appellee's  lack  of 
action  to  force  collection  of  the  delinquent  deposit 
premiums  (which  were  not  in  default  until  after  a])- 
pellee  sent  cancellation  notices  to  appellant  in  Decem- 
ber of  1946),  is  evidence  that  appellants  are  not  now 
obligated  to  pay  appellee  the  final  audit  premium  bal- 
ance plus  interest  and  costs.  Ai:)pellants  say  there  has 
been  a  waiver  and  estoppel  by  appellee. 

Admittedly,  api:)ellants  were  covered  by  insurance, 
so  inaction  as  to  delinquent  deposit  premiums  not  yet 
in  default  is  of  no  consequence.  Also,  the  Court  found 
that  the  policies  in  question  had  been  issued  to  super- 
sede the  binder  and  thus  provide  insurance  from  and 
after  Septc^mber  1,  194:6.  So  the  policies  alone  de- 
termine the  2.20  rate  which  was  used  in  connection 
with  the  final  audit  in  computing  the  amount  o)i  which 
the  jjremium  l^alance  rests.  Thus,  appellee's  conduct 
as  to  the  lesser  voluntary  premium  payments  prior  to 
final  audit  aud  tlie  delinquent  deposit  premiums  prior 
to  default,  is  beside  tlie  point.  Even  more  remote,  as 
far  as  appellee  is  concerned,  are  contentions  made  by 
appellants  as  to  the  misconduct  of  their  broker,  Mr. 
Cantlen,  or  the  self -serving  statements  of  their  presi- 
dent, Mr.  Coughliu.  The  trial  Court  dismissed  this 
issue  witji  the  terse  comment  (R.  51)  : 
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''The  fact  that  no  deposit  premium  was  paid 
and  that  plaintiif  received  premiums  based  upon 
the  old  rates  are  not,  under  tlie  eirrnnustanees, 
inconsistent  with  the  fact  that  these  poheies  were 
then  in  effect." 


V. 

APPELLANTS'  BROKER,  AS  THEIR  AGENT. 
BOUND  APPELLANTS. 

Section  33  of  the  California  Insurance  Code  pro- 
vides that  the  term  ''insurance  broker"  means  one 
who  for  compensation  and  on  behalf  of  another  trans- 
acts insurance  with,  but  not  on  behalf  of,  an  insurer. 
In  other  words,  Mr.  Cantlen,  the  broker  in  this  case, 
transacted  insurance  with  appellee  on  behalf  of  appel- 
lants and  not  on  behalf  of  appellee. 

There  is  no  question  of  ostensible  agency  where  the 
insurance  broker's  authority  was  actual  and  express. 
(K.  C.  Workivf/  ('.  Co.  v.  Eureka-Sec.  Ins.  Co.,  82  Cal. 
App.  (2d)  120,  129-130.)  This  was  certainly  true  in 
this  case  from  1930  on  and  particularly  as  to  all  in- 
surance policies  issued  by  appellee  prior  to  September 
1,  194().  As  to  the  two  new  policies  issued  effective 
on  and  after  September  1,  1946,  appellee  had  no 
knowledge  of  any  change  in  Mr.  Cantlen 's  authority, 
if,  in  fact,  it  had  been  altered.  Even  so,  and  without 
the  insured's  knowledge,  the  insurance  broker  lemains 
tJje  insured's  agent  by  implication,  at  U'ast,  as  whei'c 
one  engaged  in  the  insui'ance  ])usiness  requests  the 
issuance  oi  ;i  |)olicy  from  an  insurance  comi)any  on  the 
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representation  that  he  is  the  agent  for  the  applicant 
and  the  company  has  no  reason  to  believe  otherwise. 
{Universal  Ins.  Co.  v.  Manhattan  M.  Line,  82  Cal. 
App.  (2d)  425,  431.)  Furthermore,  a  contract  is  bind- 
ing on  the  parties  if  executed  by  an  agent  of  one  of 
the  parties,  even  if  the  principal  did  not  see  it  or  sign 
it  or  know  anything  further  about  it.  {Earle  Restau- 
rant V.  O'Meara,  160  Fed.  (2d)  275,  276.) 

There  is  no  doubt  that,  where  the  insurance  broker 
acts  within  the  scope  of  his  authority,  his  acts  and 
his  knowledge  of  the  facts  constitute  the  acts  and 
knowledge  of  the  principal  because  the  insurance 
broker  is  undei'  a  duty  to  keep  his  principal  informed 
and  it  is  presumed  that  his  principal  is  so  informed 
and  knows  all  that  the  insurance  broker  knows  con- 
cerning the  insurance  in  question ;  it  is  no  defense  for 
the  principal  to  contend  that  the  insurance  broker  did 
not  inform  his  principal  fully  as  to  the  facts.  Thus  in 
Shapiro  v.  Equitable  Life  Assnr.  Soc,  76  Cal.  App. 
(2d)  75,  the  Court  said  at  page  87: 

"It  was  the  duty  of  the  agent  to  communicate  to 
his  principal  all  knowledge  which  he  had  received 
respecting  the  subject  matter  of  the  agency  and 
the  presumption  is  that  he  performed  that  duty. 
Notice  given  to  or  possessed  by  an  agent  witliin 
the  scope  of  his  employment  is  notice  to  the  prin- 
cipal. (Civ.  Code,  Sec.  2332;  Shamlian  v.  Wells, 
197  Cal.  716,  720  (242  P.  483):  EarJif  r.  Owens, 
109  Cal.  App.  489,  494  (293  P.  136) ;  Waldeck  v. 
Hedden,  89  Cal.  App.  485,  491  (265  P.  340).)  One 
who  acts  through  an  agent  will  be  presumed  to 
know  all   that   the   latter   learns  concerning  the 
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transaction,  whetlior  it  is  actually  communicated 
to  the  principal  or  not.  There  is  no  difference  in 
this  respect  between  actual  and  constructive  no- 
tice. It  is  of  no  avail  that  the  a,2:ent  tailed  to 
communicate  to  his  principal  what  he  had  ascer- 
tained. {The  Distilled  Spirits  case  (Harrington 
V.  United  States),  11  Wall.  (78  U.S.)  356,  367  (20 
L.  Ed.  167,  171).)" 

The  fact  that  ai)pellants  in  this  case  did  not  see  or 
obtain  physical  possession  of  the  policies  of  insurance 
from  Mr.  Cantlen,  their  aueiit  and  broker,  until  Octo- 
ber 22,  1947,  is  of  no  importance  to  appellee's  claim 
since  the  policies  were  accessible  to  appellants  after 
the  policies  were  issued  and  delivered  by  appellee  to 
their  insurance  broker  in  September,  1946. 

For  exam})]e,  in  a  suit  over  a  tire  insurance  ])olicy, 
the  insured,  one  Van  Meter,  didn't  know  the  ])olicy 
on  its  face  covered  logc^inc:  equipment  only  while  in 
Washington.  The  insured  had  been  told  otherwise  by 
his  agent.  The  policy  when  issued  was  turned  over 
to  the  finance  company  which  had  loaned  money  on  the 
equipment.  The  insured  never  saw  the  policy.  The 
equipment  was  moved  to  California  where  it  was  de- 
stroyed by  tire.  The  claim  was  not  covered.  A  read- 
ing of  the  policy  would  have  disclosed  the  limiting 
provision.  In  ]^(in  Meter  v.  Franklin  Fire  ftis.  Co., 
164  Vv(\.  (2(1)  325,  this  i\mv\  said  at  pa.ae  327: 

"The  fact  that  appellant.  Van  Meter,  did  not  see 
the  policy  prior  to  the  loss  does  not  aid  him.  The 
policy  was  held  by  the  finance  companies,  but  this 
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did  not  negative  hivS  right  to  inspect  it;  secondly, 
these  companies  held  their  right  to  the  policy 
through  Van  Meter  and  at  his  instance.  The  fact 
that  all  failed  to  notice  a  provision,  which  would 
readily  be  seen,  and  take  exception  thereto  does 
not  prevent  the  operation  of  the  provision." 

The  insured  is  also  bound  where  the  insurance  com- 
pany intended  to  deliver  the  policy  to  the  insured  by 
placing  it  in  the  control  of  the  insured's  broker  who 
was  acting  for  the  insured.  (.V.  Y.  Life  Ins.  Co.  v. 
Smith,  91  So.  456,  458.) 

In  the  leading  California  case  of  Solomon  v.  Federal 
Ins.  Co.,  176  Cal.  133,  it  is  clearly  held  that  the  in- 
sured is  fully  responsible  for  the  broker's  acts  as  his 
agent.  In  this  connection  the  Court  said  at  pages  138 
and  139: 

"It  is  well  settled  that  w^here,  in  circumstances 
such  as  are  presented  here,  an  insurance  agent 
requests  insurance  from  a  company  which  he  does 
not  represent,  he  is  acting  for  the  insured,  who 
is  responsible  for  misrepresentations  in  the  ap- 
plication made  out  b}^  the  broker.  (Citing  author- 
ities.) The  law  in  this  state  goes  further  and 
holds  the  insured  responsible  for  misrepresenta- 
tions in  the  applications  when  it  is  drawn  by  a 
regular  soliciting  agent  of  the  insurance  company 
where,  as  in  the  policy  here,  such  an  agent  has  no 
authority  to  waive  the  provision  contained  therein 
that  the  policy  is  to  be  avoided  if  any  misrepre- 
sentation has  been  made  concerning  a  m.aterial 
fact," 
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The  insured  was  ])ound  to  pay  the  premium  wlioi-o 
the  broker  acted,  even  though  fraudulently,  tlie  Court 
in  Eagle  Star  cC-  British  DominiouH  v.  Tadlock,  22  F. 
Supp.  545,  sayin.2:  at  page  548: 

"An  insurance  broker  is  the  a^ent  of  the  insured 
and  not  of  the  insurei-.  The  insured  is  bound  by 
the  broker's  acts  and  is  charged  with  liis  knowl- 
edge. He  cannot  challenge  the  validity  of  the  eon- 
tract  which  the  broker  makes  for  him.  He  may 
even  be  bound  by  his  fraudulent  acts  or  re]ire- 
sentations. ' ' 

The  Tadlock  case  cites,  as  one  of  the  authorities  for 
the  above  quotation,  the  case  of  Stranqio  v.  Cousoli- 
(kitcd  Indcmnitji  d-  Jns.  Co.,  66  Fed.  (2d)  :^10,  where 
the  law  of  (\\lifornia  is  stated  by  this  Court  as  follows 
on  pages  335-336: 

''And,  being  a  broker,  he  was,  under  the  gen- 
eral law^,  the  agent,  not  of  the  insurance  company, 
but  of  the  insured. 

''In  32  C.  J.  1054,  the  rule  is  thus  stated: 

"  'An  insurance  broker,  like  other  brokers, 
is  primarily  the  agent  of  the  person  who  first 
employs  him,  and  therefore,  an  insurance  ))roker 
or  agent  employed  to  procure  insurance  for  an- 
other, ordinarily  is  not  the  agent  of  the  com- 
pany, and  owes  no  duty  to  it;  but  is  the  agent 
of  the  insured  as  to  all  matters  within  the  scope 
of  his  employment,  and  acts  or  knowledge  of 
such  broker  or  agent  will  be  binding  on  or  im- 
puted to  insured  and  not  to  the  com})any.  In 
the  absence  of  statute  such  broker  or  agent  is 
the  agent   of   insured,  even   though   he   solicits 


61 

the  insurance,  or  the  policy  is  delivered  to  him, 
and  he  collects  the  premium  as  agent  of  the 
company ;  and  even  though  he  receives  his  com- 
pensation from  the  company  or  its  agent.' 

"Similarly,  in  22  Cyc.  1427,  it  is  said:  'An 
insurance  Ijroker  is  ordinarily  the  agent  of  the 
person  seeking  insurance.' 

"Again,  in  Cooley's  Briefs  on  Insurance  (2d 
Ed.)  vol.  5,  p]).  40f)5,  40(j(J,  we  find  the  following 
langiume:  'Generally,  the  question  as  to  whether 
a  person  through  whose  aid  a  policy  is  procured 
is  the  agent  of  the  insurer  or  the  insured  is 
raised  with  reference  to  insurance  brokers.  By 
the  weight  of  authority,  a  broker  who  merely 
solicits  applications  and  afterwards  places  the 
insurance  with  such  companies  as  he  can  induce 
to  take  the  risk,  is  regarded  as  the  agent  of  the 
insured,  and  hence  the  insurer  is  not  charged  with 
knowledge  of  matters  contrary  to  the  provisions 
of  the  policy  of  which  the  broker  has  notice,  but 
which  he  does  not  communicate  to  the  insurer  or 
its  authorized  agent.'  " 

Failure  to  pay  the  deposit  premium  or  sign  the 
proposed  retrospective  agreement  is  of  no  importance 
insofar  as  the  binding  effect  of  the  insurance  is  con- 
cerned, because,  Mr.  Cantlen,  the  broker,  was  acting 
under  instructions  to  keep  appellants  insured  and,  in 
accordance  with  such  instructions,  caused  appellee  to 
issue  insurance.  So  delivery  of  the  policies  to  appel- 
lants' broker  made  appellants  liable  to  pay  the  earned 
premium— developed  by  the  final  audit— from  and 
after  the  date  the  risk  attached. 
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Thus,  where  tlic  insured  asked  a  l)roker  to  i)rocure 
insurance  and  subsequently  tlie  })rokeT  did  ])h\ce  the 
insurance  where  the  ])olicy  called  for  a  de])osit  pre- 
mium which  the  insured  failed  to  pay,  the  failure  to 
|)ay  the  deposit  ])remium  was  immaterial  because 
liability  on  the  part  of  the  insured  to  ])ay  the  earned 
])remium  to  the  insurer  attached  as  of  the  date  the 
risk  attached.  Failure  to  sign  the  ])i'oposed  retro- 
spective agreement  as  to  the  final  audit  premium  would 
also  appear  to  be  immaterial  where  the  conduct  of 
the  parties  claim-wise  showed  each  believed  the  in- 
surance was  in  force  as  written  until  c^incelled.  Con- 
sequently, in  Tarleton  r.  Di  Veuve,  113  Fed.  (2d) 
290,  this  C^)urt  said  at  ])ages  296  and  297: 

"The  decisions  in  C^alifornia  su])])ort  this  hold- 
ing. 'The  most  conclusive  evidence  that  the  policy 
had  been  delivered,  that  credit  had  been  extended 
Hill,  and  that  the  policy  was  in  full  force  and 
effect  up  to  March  14,  1934.  is  the  determined 
effort  of  the  comi)any  to  collect  the  earned  pre- 
mium up  to  that  date  *  *  *.  This  is  an  admission 
on  its  part  that  the  policy  had  been  delivered, 
for  without  its  deliveiy  no  ])art  of  the  premium 
could  have  been  earned.  It  is  also  an  admission 
that  credit  had  been  extended  to  Hill  at  least 
to  March  14,  1934.  It  is  also  an  admission  that 
the  policy  was  in  full  foi'ce  and  effect  u))  to  that 
date. 

'It  seems  too  cleai'  for  ai'uument  that  Hill 
l)elieved  he  was  insured  and  that  the  company 
believed  that  it  was  his  insurance  cari'iei*  up 
to  at   least  March    It,   1931.     It  seems  to  iis  that 
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the  parties  to  the  insurance  contract  by  their 
conduct  hixye  placed  a  practical  interpretation  on 
the  questions  of  delivery  and  extension  of  credit 
that  must  be  construed  as  binding  on  the  com- 
mission and  on  this  Court.  (Cases  cited.)'  " 

Again  in   Detroit   T.  Co.   v.   TrmiHcontineyital  Ins. 

Co.,  1.05  Cal.  App.  395,  the  Court  said  at  pages  399 

and  400: 

'^The  controversy  hettveen  the  plaintiff  and  its 
agent  respecting  the  rate  of  insurance  had  noth- 
ing to  (Jo  with  the  validity  of  the  policy.  The 
payment  of  the  premium  and  the  retaining  of 
the  policy  ]).y  Marsh  &  McLennan  after  their 
fruitless  effort  to  adjust  the  rate  with  the  de- 
fendant is  a  circumstance  strongly  tending  to 
show  their  a,Q:ency  for  the  plaintiff.  Regardless 
of  their  relationship  toward  other  insurance 
companies,  there  is  ample  evidence  to  support 
the  finding  that  in  this  particular  transaction 
Marsh  &  McLennan  acted  as  the  agents  of  the 
plaintiff.  Mr.  Hill,  who  was  manager  of  the 
milling  company,  testified:  'Marsh  &  McLennan 
had  full  charge  of  all  of  the  insurance  for  the 
Hutchinson  Luml^er  Company  *  *  *  Under  more 
general  instructions  as  to  the  extent  of  the 
lines  to  be  carried,  they  were  charged  with  all 
of  the  details  of  seeing  that  we  were  kept  covered 
and  seeing  that  we  maintained  conditions  at  the 
plant  that  we  were  required  to  maintain  under 
the  policies  and  seeing  that  our  rates  were  kept 
low  and  in  general  serving  us  in  the  capacity  of 
insurance  agents — brokers — and  managers  to 
whom  we  instrusted  all  of  our  insurance 
affairs.'  ''   (Emphasis  ours.) 
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The  facts  in  tho  case  at  ])ar  eleavly  sliow  tliat  for 
many  years  appellants'  broker,  Mr.  Cantlen,  had  been 
charuod  with  the  duty  of  keepinc:  them  insured  with 
appellee,  tliat  he  had  handled  all  discussions  with 
appellee,  that  at  his  recpiest  appellee  had  renewed 
the  insurance  each  year  and  had  filed  insurance  cov- 
erage ft)r  a])})ellants  with  the  Railroad  Connnission 
and  I.  C.  C,  that  all  documents  relating"  thereto,  such 
as  binders,  policies,  bills,  notices,  audit  statements, 
reports  and  corres])ondencc,  had  passed  l^etween 
a])pellee  and  a})])ellants'  broker  for  a])pellants' 
benefit,  that  the  parties  knew  of  the  unfavorable  loss 
ex])erience  of  appellants  over  the  years  and  tbe  need 
for  an  increase  in  rate,  tliat  a})i)ellants  had  all  the 
l)enefits  of  the  insurance  from  Se])tembcr  1,  1946,  to 
date  of  cancellation,  including  filings  with  the  Railroad 
Commission  and  1.  C.  C,  certificate  of  insuranct^  on 
business  deals  and  also  lull  claim  })rotection,  all  at 
substantial  cost  and  expense  to  a])pellee,  that  the 
parties  treated  the  insurance  as  effective  until  can- 
celled, and  that  the  rate  during  the  period  of  insur- 
ance as  shown  by  the  policies  was  $2.20  pei-  $100.00 
of  appellants'  gross  earnings.  Therefore,  a])|)ellee 
contends  ai)pellants'  broker,  as  theii'  agent,  bound 
a])pellants  to  a])pellee  to  pay  the  balance  of  $7,841.99 
due  appellee  on  the  earned  ])reminm  developed  in 
the  final  audit  at  the  rate  stated  in  the  policies. 
Speaking  of  Mr.  Cantlen 's  binding  acts,  the  Court 
said  in  its  opinion   (R.  51)  : 

**Ile    ri'ceived    a   claim   against   the   defendants 
shortly  after  the  delivery  of  these  policies  to  him, 
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and  sent  it  to  the  plaintiff  for  defense  with  a 
covering  memorandum  referring  to  these  policies 
by  thoir  numbers.  A  short  time  later,  in  Novem- 
ber, 1946,  he  advised  the  American  Manganese 
Company,  a  customer  of  the  plaintiff,  by  letter 
to  the  effect  that  defendants  were  covered  by 
insurance  up  to  September  1,  1947,  which  was 
the  expiration  date  of  these  policies.  He  sent  a 
copy  of  this  letter  to  the  defendants.  He  sent  to 
plaintiff  voluntary  audits  with  specific  reference 
to  these  policies.  It  will  serve  no  purpose  to 
review  every  item  of  evidence  indicating  that 
both  plaintiff  and  defendants'  agent  Cantlen 
considered  that  these  policies  were  in  effect  and 
superseded  the  binder.  It  will  suffice  to  say  that 
they  compel  the  conclusion  that  these  policies 
became  eft'ective  even  though  the  retrospective 
agreement  was  not  executed.  Accordingly  I  so 
find,  and  therefore  find  that  the  plaintiff  is 
entitled  to  recover  from  defendants  the  amount 
of  its  claim,  $7841.99,  together  with  legal  interest 
thereon  from  October  22nd,  1947." 


VI. 

APPELLANTS  ARE  BOUND  TO  APPELLEE  BY  ACCEPTING 
THE  INSURANCE  BENEFITS. 

Where  an  insured  accepts  and  retains  the  benefits 
of  policies  calling  for  a  greater  premium  than  that 
which  the  insured  believed  he  had  contracted  to  pay 
through  his  agent,  the  insured,  by  acts  consistent  with 
insurance  coverage,  ratifies  his  agent's  acts  and  be- 
comes bound  to  the  insurance  company  to  pay   the 
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greater  premium  even  thouc'li  the  n^cui  may  liave 
acted  without  full  authority  in  procurins:  issuance 
of  the  insurance  and  accepting-  the  ])olicies  there- 
after. Thus,  by  submitting-  loss  claims  during-  the 
life  of  the  policy,  the  insured  ratifies  the  procuring 
of  the  insurance  by  the  agent  and  is  bound  to  pay 
the  premium  called  for  by  the  policies  to  the  insurance 
company  (2  Couch  on  Insurance,  1364-1366).  Our 
California  Supreme  Court  has  recently  again  recog- 
nized the  age  old  rule  that  *'it  is  axiomatic  that  the 
defendant  may  not  accept  the  benefits  and  avoid  the 
obligations  imposed  by  the  understanding  and  agree- 
ments to  which  it  was  a  i)arty.  To  permit  that  result 
would  be  to  condone  a  I'raud  upon  the  ]:)laintiflf" 
{Simniohs  v.  California  Institute  of  Techuolofin,  194 
Pac.  (2d)  521,  527). 

Where,  u])oii  application,  the  insurance  company 
issues  a  policy  binding  itself  to  reimburse  the  insured 
for  any  loss  as  covered  by  the  ))olicy,  the  insurance 
company  is  entitled  to  collect  premiums  stated  in  the 
policy  for  the  risk  assumed  by  insurance  issued.  Thus 
in  the  recent  case  of  Tri-Statr  Casitalti/  f)is.  Co.  v. 
SfckoU  (1949)  208  Pac.  (2d)  545,  the  Supreme  Court 
of  r)klah()ina  said  at  }iage  550: 

"The  i)laintifl"  aj)i)lied  for  and  secured  the 
contract  covering  his  Kansas  operations  for  his 
owni  benefit,  in  ordei-  to  be  reitnbursed  and  thus 
suffer  no  loss  foi*  any  iiijuiies  his  employees  in 
Kansas  might  receive.  Defendant  contracted  to 
indemnify  plaintiff  against  such  losses,  in  con- 
Mdcratiun  of  a  premium,  which  the  parties  agreed 
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should  bo  calculated  upon  the  combined  payrolls 
of  plaintiff's  operations  in  both  states.  Havinjs: 
unequivocally  bound  itself  to  reimburse  plaintiff 
for  any  loss  arising-  under  the  terms  of  the  en- 
dorsement, it  is  clear  that  defendant  did  contract 
to  accept  such  risk,  was  hound  hy  its  contract  in 
this  respect,  and  therefore  was  entitled  to  charge 
and  collect  premiums  for  the  risk  so  assumed." 
(Emphasis  ours.) 

The  company  is  entitled  to  collect  the  earned  pre- 
mium where  the  risk  attaches  thus  making  the  insured 
liable  for  the  payment  thereof  (14  Cal.  Juris.  474). 
It  is  clear  that  appellee  was  bound  on  its  insurance 
covering  appellants  and  further  that  appellants 
treated  the  contract  in  that  manner  by  accepting  all 
the  insurance  benefits  the  policies  could  give.  It  would 
be  a  fraud  on  appellee  to  permit  appellants  to  avoid 
the  full  premium  obligations  the  policies  called  for. 
Thus  appellants  are  bound  to  appellee  by  accepting 
the  insurance  benefits.  The  trial  Court  pointed  this 
up  when  it  stated  (R.  53)  : 

"Coughlin,  the  defendants'  chief  executive, 
was  very  experienced  in  this  line  of  business, 
and  he  knew  that  these  defendants  could  not 
operate  unless  they  had  insurance,  and  therefore 
must  have  inquired  and  known  that  these  policies 
had  been  issued.  As  heretofore  stated,  a  copy 
of  Cantlen's  letter  to  the  American  Manganese 
Company  was  sent  by  him  to  defendants  in 
November,  1946,  which  clearly  showed  that  the 
policies  were  in  force.  Defendants  required 
plaintiff  to  defend  claims  made  against  them  for 
accidents  occurring  up  to  the  effective  cancella- 


68 


I 


tion  date,  even  thoujG:li  some  of  these  claims  were 
not  filed  until  after  the  defendants  had  in  xVpril, 
1947  rejected  plaintiff's  claim  for  ]n'emiums 
figured  upon  the  rates  fixed  by  the  policies." 


VII. 

APPELLANTS  RATIFIED  THE  BROKER'S  ACTS. 


I 


Assuming,  but  not  conceding,  that  the  insurance 
that  was  issued  and  in  eifect  from  September  1,  1946, 
to  January  21,  1947,  could  because  of  lack  of  knowl- 
edge be  paid  for  at  the  rate  of  1.223  per  $100.00  of 
gross  earnings  as  set  forth  in  the  expired  policy, 
certainly  after  cancellation  and  when  ap])ellants 
obtained  full  knowledge  of  all  the  facts  and  became 
completely  aware  of  appellee's  insistence  that 
api^ellce  be  paid  a  premium  at  the  I'ate  of  $2.20  per 
$100.00  of  gross  earnings  as  set  forth  in  the  new 
policies,  then,  having  possession  of  that  full  knowl- 
edge and  having,  with  that  knowledge,  refused 
appellee's  demand  to  pay  tbc  additional  earned  pre- 
mium on  October  22,  1947,  nevertheless,  on  December 
4,  1947,  appellants  referred  a  lawsuit  to  appellee  to 
defend  under  the  very  policies  the  rate  of  which 
a])pellants  dis})uted  and  apj^ellee  accepted  the  defense. 
By  so  doing  ap|)ellants  ratified  the  acts  of  their  agent 
and  bi-oker  in  negotiating  for,  accepting  delivery  of 
and  letaining  the  policies  in  question,  thereby 
obligating  appellants  to  pay  the  balance  due  on  the 
earned  i)ivnnuni  to  a]j])ellec  at  tbc  rate  of  $2.20  per 
$100.00  of  cjross  earnings.    Wbere  tbr   insured   con- 
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i  tends   that   the    policy   was   not   anthorized   and   yet 
;  subsequently  the  insured  acts  so  as  to  recognize  the 
'[  validity  of  the  agreement,  with  full  knowledge  of  the 
!  facts,    the   insured   thereby   ratifies   the   acts    of   its 
own   insurance  agent   and   broker  and  the   policy  is 
binding  upon  the  insured  as  to  all  of  its  terms  (In- 
surance; 44  Corpus  Juris  Secundum  860).  Thus,  in 
Doerr  v.  Fandango  Liimher  Co.,  31   Cal.  App.  318, 
the  Court  said  at  pages  325  and  326: 

''Indeed,  the  proposition  that  ratification  of 
a  contract,  the  making  of  which  is  unauthorized 
by  one  of  the  principals,  may  be  effectuated  by 
a  recognition,  howsoever  informally,  of  the  agree- 
ment and  the  ol^ligations  arising  by  virtue  thereof, 
is  elementary.  A  familiar  and  common  applica- 
tion of  this  doctrine  is  to  be  found  in  those  cases 
where  an  agent,  in  making  a  contract  for  his 
principal,  transcends  the  scope  of  his  authority 
as  such,  and  the  principal,  after  the  contract  has 
been  made,  although  not  at  that  time  legally 
bound  by  its  terms,  does  some  act  recognizing 
the  validity  of  the  agreement — as,  for  instance, 
accepting  some  of  the  benefits  or  assuming  some 
of  the  burdens  thereof.  In  such  case,  quite 
obviously,  tJie  principal  will  be  deemed,  from  his 
acquiescence  in  the  contract  to  have  ratified  the 
unauthorized  act  of  his  agent,  and  will  be  held 
to  its  terms  and  conditions,  notwithstanding  that 
he  has  not  in  express  language  or  in  a  formal 
manner  ratified  the  contract."  (Emphasis  ours.) 

Since  appellee  undertook  to  defend  appellants  and 
assumed  control  of  the  claim  made  upon  appellants, 
appellants  were  benefited  by  appellee  being  bound  to 
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])ay  the  full  amount  of  any  judftTneut  awarded  acjainst 
appellants,  not  exceeding  its  policy  limits  (Rofjers  v. 
Pacific  Coast  Casnalfi/  Co.,  33  Cal.  App.  70,  73; 
Tidarc  Co.  Poiver  Co.  v.  Pacific  S.  Co.,  43  Cal.  App. 
315;  J.  Frank  d'  Co.  v.  Neic  Amsterdam  C.  Co.,  175 
Cal.  293).  In  this  case  appellee's  policy  limits  were 
well  in  excess  of  the  claim  heing'  made  upon  a])pellants 
in  the  lawsuit  which  a])pellants  referred  to  appellee 
on  December  4,  1947,  to  defend  after  refusing  on 
October  22,  1947,  to  pay  the  balance  due  on  the 
earned  premiums  demanded  oT  appellants  by  appellee. 
By  presenting  claims,  which  ap])el]ee  acted  on, 
appellants  were  thereafter  in  no  position  to  I'epudiate 
the  provisions  of  the  policy  calling  for  the  ])ayment 
of  the  earned  premium  (Smith  v.  Smith,  80  Cal.  323). 

Where  the  terms  of  a  contract  are  in  dispute  and 
subsequently,  with  full  knowledge  of  the  facts,  the 
j^arty  disputing  the  same  acts  in  accordance  with 
the  terms  of  the  contract,  a  ratification  occurs  (Pacific 
Vinegar,  etc..  Works  v.  Smith,  145  Cal.  352,  356; 
California  Nat.  Supplj/  Co.  r.  O'Brien,  51  Cal.  A])p. 
606,  622).  Thus,  where  a  lu'oker  negotiates  a  contract 
of  insurance  which  the  insured  subsecjuently  claims 
to  have  been  unauthorized,  but  which  definitely 
benefits  the  insured,  and  then  after  ac(juiring  full 
knowledge  of  all  the  facts,  the  insured  makes  further 
claim  upon  the  insurance  comi)any  for  the  benefits  of 
the  ])()licy,  the  insured  ratifies  the  act  of  the  broker 
and  is  bound  l)y  Ww  provisions  <>f  Ibc  ))olicy  (Brown 
r.  Crown  Gold  }fiui))(/  CompfDnf,  150  Cnl.  376 — see 
note  7  A.L.R.  1447). 
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Where  the  insured  notifies  the  insurer  of  accidents, 
that  is  some  evidence  that  the  insured  believes  that 
the  insurer  is  on  the  risk.  This  is  particularly  true 
where  the  insurer  lias  caused  filings  to  be  made  with 
the  Railroad  Commission  and  the  I.  C.  C,  as  these 
filings  constitute  definite  evidence  that  the  insurer 
believes  that  it  is  on  the  risk  until  the  policy  is 
terminated,  or  cancelled  on  a  proper  notice,  and, 
under  such  conditions,  the  insured  is  liable  for  the 
premiums  on  the  policy  (Oh ran  v.  National  Automo- 
hile  Ills.  Co.,  82  Cal.  App.  (2d)  636,  642,  646).  The 
rule  has  long-  been  recognized  that  a  person  cannot 
retain  the  benefits  of  a  contract  and  insist  that  he 
is  only  bound  by  the  obligations  thereof  to  the  extent 
that  he  desires  to  recognize  them,  particularly  where 
his  agent  contracted  in  his  behalf.  By  knowingly 
claiming  the  fruits  he  ratifies  the  contract  and 
assumes  the  burdens,  the  ratification  ])eing  in  the 
nature  of  an  estoppel  (Patterson  v.  Croivell,  15  Cal. 
App.  105,  108;  NeivhaU  v.  Joseph  Levy  Bag  Co.,  19 
Cal.  App.  9,  26).  In  Gardner  v.  City  of  Glendale,  45 
Cal.  App.  641,  the  Court  said  at  page  644: 

''If  a  principal  ratifies  any  portion  of  an 
unauthorized  transaction  of  his  agent,  he  must 
be  deemed  to  have  ratified  the  whole  of  it.  A 
principal  may  not  receive  the  he^iefits  and  at  the 
same  time  disclaim  respo)isihiUty  for  the  methods 
adopted  by  his  agent.  The  acceptance  of  the  bene- 
fits of  the  transaction  by  the  principal  constitntes 
the  ratification  of  the  acts  of  his  agent.  The 
Supreme  Court  aptly  stated  the  rule  in  Gribble 
V.  Columbus  Brewing  Co.,  100   Cal.  67,  71    (34 
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Pac.  527),  as  1'olknvs:  'And  where,  with  full 
knowledi^e  of  all  the  facts  involved,  a  principal 
reaps  the  fruits  of  the  unauthorized  contract  of 
his  agent,  and  for  some  time  yields  acquiescence 
to  its  provisions,  he  will  ])e  deemed  to  have 
ratified  it,  and  will  be  estop])ed,  as  against  one 
who  has  fully  performed  the  contract  on  his  part, 
from  repudiating-  it  to  the  injury  of  the  latter.'  " 
(Emphasis  ours.) 


VIII. 

APPELLEE  ENTITLED  TO  INTEREST. 

On  October  22,  1947,  the  day  appellants'  broker 
transmitted  appellee's  demand  to  appellants,  appel- 
lants unequivocally  advised  appellee  "it  is  therefore 
necessary  for  us  to  decline  payment  of  your  Invoices" 
demanding  payment  of  $7,841.99  (Plaintiff's  Exhibit 
18;  R.  257).  Appellee  has  prayed  for  and  been  granted 
interest  at  7%  per  annum  from  that  date.  The 
authorities  support  that  ruling  and  indicate  that  even 
an  earlier  date,  "the  due  date"  may  be  a]iplicable. 
In  this  case  the  due  date  was  from  and  after  the 
receipt  ul'  the  "bills"  weeks  earlier  than  October  22, 
1947  (Plaintiff's  Exhibit  i:];  K.  158). 

In  the  leading  case  of  Grai/  r.  Bfki}is,  1S()  Cal. 
389,  the  C^ourt  said  at  page  399 : 

"The  general  rule  is  that  interest  is  allowable 
from  the  timi-  the  sum  in  suit  becomes  due  if 
the  same  is  certain  or  can  be  made  cei'tain  by 
mere  calculation,    in  actions  upon  contracts  the 
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sum  due  or  the  means  of  oalculating  the  sum  are 
usually  clearly  provided  for  in  the  contract  and 
interest  is  consequently  allowable  from  the  time 
the  sum  in  suit  becomes  due." 

In  Pitzrr  r.  Wedcl,  73  Cal.  App.  (2d)  86,  plaintiff 
was  claiming  7%  interest  which  the  Court  allowed 
from  the  date  of  demand  for  ])ayment,  the  Court 
saying  at  pages  92  and  93: 

"Where  there  is  no  contract  to  ])ay  interest, 
in  the  absence  of  statutory  provision  to  the  con- 
trary, the  law  awards  interest  upon  money  from 
the  time  it  becomes  due  and  payable,  if  such  time 
is  certain  or  can  be  made  certain  l)y  calculation. 
The  refusal  of  the  trial  Court  to  allow  interest 
from  the  date  of  the  original  agreement  must  be 
affirmed." 

To  the  same  effect  are: 

Perry  v.  Magneson,  207  Cal.  617,  622; 
Yule  V.  Miller,  80  Cal.  App.  609,  617. 

The  payment  of  interest,  as  ])rayed  for,  is  in  the 
nature  of  damages  for  the  retention  of  the  liquidated 
balance  rightfully  due  appellee  on  the  earned  pre- 
mium as  determined  l)y  final  audit  (California  Civil 
Code,  3287,  3302;  Hood  v.  Smith,  39  Southeastern 
(2d)  604;  Restatement  of  Law  of  Contracts,  Sec. 
337(a)).  Despite  the  earlier  ''due  date,"  appellee  is 
satisfied  witli  interest  as  granted  from  October  22, 
1947. 
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CONCLUSION. 

In  this  suit  on  contract  based  on  two  insurance 
policies,  appellee  is  entitled  to  judc^ment  for  a  final 
audit  premium  ])alance  of  $7,841.99,  due  api)el]ee  on 
such  policies,  together  with  interest  at  the  rate  of 
7%  per  annum  from  at  least  October  22,  1947,  the 
date  when  ai)pellants  definitely  declined  appellee's 
demand  for  the  payment  of  the  same.  Accordingly, 
the  judgment  l)elow,  being  supported  by  substantial 
evidence,  must  be  affirmed. 

Dated,  San  Francisco,  California, 
February  28,  1951. 

Respectfully  submitted, 

Hadseij.,  MiTRMAX  c\:  Bishop, 
Sydney  P.  Murman,  M 

Attorneys  for  Appellee  The  Fidelity  and 
Casualty  Company  of  New  York. 
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STATEMENT  OF  THE  CASE. 
Plaintiff  and  appellee.  The  Fidelity  &  Casualty 
Company  of  New  York  (hereinafter  called  plaintiff) 
sued  California  Motor  Transport  Company  and  its 
associates,  defendants  and  appellants  (hereinafter 
called  defendants)  for  premiums  alleged  to  be  due  b\- 


reason  of  the  issuance  by  plaintiffs  to  defendants  of 
cpi'tain  public  liability  insurance  policies. 

Defendants,  by  proper  order,  Ijrought  Bayly,  Mar- 
tin tV  Fay,  Inc.  of  California,  third  party  defendant 
and  appellee  (hereinafter  called  third  party  defend- 
ant) into  this  proceeding  alleging  that  Bayly,  Martin 
&.  Fay  had  acted  as  the  insurance  broker  in  the 
matter,  to  wit,  had  acted  as  the  agent  for  defendants 
in  procuring  the  insurance  for  the  lattei'  and  as  agent 
of  plaintiff  for  the  purpose  of  collecting  the  pre- 
miums. The  third  party  complaint  is  l)ased  on  the 
theory  that  third  party  defendant  received  and  ac- 
cepted the  insurance  policies  in  question  l)ut  failed 
or  refused  to  advise  its  principal,  the  defendants,  of 
tlie  receipt  thereof. 

Upon  contlicting  evidence  the  trial  Court  found 
that  the  receipt  of  said  policies  of  insurance  and  the 
contents  thereof  was  duly  and  timely  vepc^rted  to 
defendants  by  third  party  defendant. 

The  area  of  conflict  between  the  testimony  and 
evidence  of  all  of  the  parties  was  relatively  narrow. 
Both  plaintiff  and  defendants  depended  heavily  upon 
testimony  and  evidence  of  third  party  defendant. 
Once  the  trial  Court  made  the  key  finding  that  third 
])ai'ty  defendant  had  ri'vealed  to  defendants  the  re- 
ceipt of  the  ])olicies,  and  had  so  revealed  the  effect 
in  dollars  of  such  policies,  the  case  against  the  third 
party  defendant  collapsed. 

All  analysis  of  the  four  alleged  causes  of  action 
against   the   third    party   defendant,    m    showing   that 


each  collapses  in  face  of  the  key  finding  made  by  the 
trial  Court,  and  references  to  the  transcript  to  show 
that  an  actual  contlict  in  the  evidence  exists,  consti- 
tute the  basic  showing  of  third  pai'ty  defendant  in 
this  brief.  No  attempt  will,  of  course,  be  made  here 
as  was  done  in  the  ti'ial  Court,  to  show  the  inherent 
improbability  of  the  testimony  of  defendants  con- 
icerning  the  key  conflict,  but  certain  of  the  statements 
of  defendants  in  their  opening  brief  will  be  i-eferred 
to  for  clarity. 


ARGUMENT. 

THE  FACTS  IN  THE  LIGHT  OF  THE 
SPECIFICATIONS  OF  ERROR. 

Specifications  12  to  18,  inclusive,  are  directed  at 
alleged  errors  of  the  trial  Court  relating  to  the  com- 
plaint of  the  defendants  against  the  third  party 
defendant.  Each  of  these  specifications  complains 
either  of  the  insufficiency  of  the  evidence  to  support 
a  finding  or  upon  the  failure  of  the  Court  to  find 
certain  things.  Specifications  of  error  of  this  type 
would  appear  to  require  a  more  detailed  statement  of 
facts  than  should  be  necessary  in  a  brief  before  this 
Honorable  Court.    Such  statement  follows: 

Bayly,  Martin  &  Fay,  third  party  defendant,  had 
handled  the  public  liability  insurance  problems  of  the 
defendants  since  1941  under  policies  issued  by  plain- 
tiff. At  all  times  herein  mentioned  third  party  de- 
fendant acted  through  its  vice  president,  Mr.  Cantlen. 
Each  year  the  policies  w'ould  expire  on  September  1st, 


and  each  year,  prior  to  Soptember  1st,  Cantlen  would 
negotiate  with  tlie  company  for  the  rate  to  be  charged 
the  succeeding  year.  Upon  each  renewal  the  tenns  of 
the  insurance  policy  were  identical  with  the  previous 
year  with  the  exception  of  the  j)remiuTn  rate  (Tr.  pp. 
300-318). 

Prior  to  September  1.  1946,  plaintiff  demanded  a 
higher  premium  rate  from  the  defendants  and  also 
demanded  a  retrospective  agreement  under  tlie  terms 
of  which  the  rate  would  be  determined  b}-  the  loss 
experience,  but  in  no  event  would  the  rate  be  less  than 

1  per  cent  of  the  gross  receipts  or  more  than  3  per 
cent  of  the  gross  receipts  with  the  current  ])r(Mnium 
])ayable  at  2  per  cent  of  the  gross  receipts.  It  is  this 

2  per  cent  that  brings  about  the  $2.00  per  $100  rate 
to  which  all  of  the  parties  herein  refer  (Ti-.  p.  321). 

Plaintiff  issued  a  l)inder  under  date  of  August  27, 
1946  to  cover  the  defendants  during  the  negotiations 
for  the  new  rate  (Defendants'  Exhibit  I>).  Cantlen 
took  this  binder  to  the  defendants  on  August  27th 
having  with  him  various  data  necessary  lor  \]\v  dis- 
cussion with  tlie  defendants.  At  that  time  Cantlen 
explained  the  retrospective  ])lan  to  Mr.  Coughlin,  act- 
ing for  the  defendants.  At  that  meeting  Cantlen  divw 
u))  third  party  deCendant's  Exhibit  NN,  which  co- 
gently and  forcefully  ])i'oves  that  the  $2.00  rate  was 
discussed.  Coughlin  swore  he  had  "never  lieard  of 
the  rate",  but  does  not  deny  that  Cantlen  drew  u]) 
ICxhibit  NN  in  his  presence,  and  in  fact  admitted  it 
(Tr.  i)p.  3r)3-354). 


Couglilin  did  not  read  the  binder  but  turned  it  over 
to  his  employee  Davis;  Davis  made  no  report  on  it 
to  Coughlin;  the  binder  on  its  face  is  for  60  days 
only,  and  on  the  reverse  side  of  the  binder  it  states 

I  "No  risk  shall  l)e  l)ound  otherwise  than  on  the  com- 
pany's official  form",  and  that  no  i-isk  shall  be  ''bound 
by  letter  nor  renewed  ))y  letter"'  (Defendants'  Ex- 
hibit B) ;  at  the  end  of  the  60  days,  Coughlin  did  not 

,  ask  for  an  extension  of  the  binder.  The  60  day  period 
of  the  binder  ended  October  26th ;  on  or  about  Novem- 
ber 18th,  after  the  60  day  period  was  ended,  Davis, 
acting  for  defendants,  received  a  copy  of  a  letter  from 
Cantlen  to  the  x\merican  Manganese  Steel  Division  in 
which  it  was  plainly  stated  that  defendants  had  insur- 
ance in  effect  until  September,  1947;  in  fact,  under 
date  of  November  5,  1947,  Davis  had  written  Cantlen 
asking  that  he,  Cantlen,  write  the  letter  to  American 
Manganese  advising  them  of  the  expiration  date,  and 
asked  Cantlen  to  send  him  a  copy  of  same  (Third 
Part}^  Defendant's  Exhibit  PP) ;  even  before  Novem- 
ber 18,  1946,  and  during  the  60-day  period  in  question 
Coughlin  received  the  proposed  retrospective  agree- 
ment (Defendants'  Exhibit  C),  from  Cantlen;  Ex- 
hibit C  contains  a  reference  to  the  new  policy  SPL 
20968  but  Coughlin  did  not  look  at  it,  didn't  read  it 
and  didn't  ask  anyone  in  his  organization  to  read  it; 
Coughlin  knew  a  binder  gives  coverage  only  until  a 
policy  is  issued  (Tr.  p.  347). 

Pursuant  to  instructions  from  Coughlin,  Cantlen 
went  back  to  the  plaintiff  and  sought  an  arrangement 
other  than  the  $2.00  rate  and  the  retrospectivp  agrpc- 


meiit.  Cantlen  also  scurried  around  lookini::  for  a 
market  other  than  the  plaintiff  wherein  he  could  i)lacc 
defendants'  risk  at  a  more  advantageous  rate  (Tr.  pp. 
325-326). 

On  or  about  September  23,  Cantlen  was  called  to 
the  Fidelit}^  and  Casualty  Company  office  and  deliv- 
ered an  ultimatum  that  the  policies  would  have  to 
issue  on  a  retrospective  plan  basis  (Tr.  p.  326); 
shortly  thereafter  Cantlen  received  the  policies  SPL 
20968  and  SPI.  20950,  Plaintiff's  Exhibits  3  and  4, 
and  the  proposed  retrospective  agreement,  Defend- 
ants' Exhibit  C;  upon  receipt  of  the  policies  Cantlen 
read  them  and  knew  that  the  rate  was  therein  set  up 
as  a  standard  rate  of  $2.00  per  $100  of  gross  earnings. 

Immediately  after  receiving  the  policies  aiul  the 
retrospective  agreement  from  the  plaintiff  Cantlen 
went  to  see  Cough lin  taking  with  him  the  proposed 
reti'ospective  agreement  but  not  taking  the  policies 
because  Bayly,  Martin  &:  Fay  did  not  consider  the 
issuance  of  the  policies  a  com])leted  transaction  be- 
cause of  the  insistence  of  i)laintiff'  that  the  retrospec- 
tive agreement  be  signed;  the  policies  were  linally 
physically  delivered  to  the  defendants  on  oi-  about 
October  27,  1947,  at  which  time  Cantlen  was  still 
arguing  with  the  ])laintiff'  that  they  should  not  cliarge 
the  $2.00  standard  rate  (  Plaintiff's  Kxlnl)it  IS). 

At  this  meeting  innnediately  after  receiving  the 
})olicies  and  the  retrospective  agreement,  Cantlen  told 
Coughlin  of  the  declai'ation  (issuance)  of  the  policies; 
he  explained  in  detail  how  the  retrosi)ective  aurecment 
worked  and  what   it   would  cost  Couglilin,  using  de- 


'  fendants'  past  gross  revenues  as  a  projection  into  the 
future;  tlie  retrospective  agreement  contained  a  ref- 
erence to  Policy  SPL  20968  on  its  first  page  (Defend- 
ants' Exliibit  C) :  at  all  times  thereafter  in  correspond- 
ence with  the  plaintiff,  the  new  Policy  SPL  20968 
was  used  by  third  party  defendant.   Coughlin  himself 
testified  substantially  the  same  concerning  this  meeting 
I  (except  as  to  being  told  about  the  issuance  of  the  poli- 
cies) ;  he  testified  that  Cantlen  brought  the  retrospec- 
tive agreement  to  his,  Coughlin 's,  office  but  that  he 
did  not  understand  it;  that  Cantlen  left  the  agree- 
ment on  Coughlin 's  desk:  that  Coughlin  did  not  ob- 
serve the  reference  to  Policy  SPL  20968  that  show^ed 
on  the  front  page  of  the  retrospective  agreement.  In 
addition  to  a  previous  statement  in  the  record  as  to 
Cantlen 's  testimony  concerning  the  fact  that  he  told 
Coughlin  of  the  issuance  of  the  policies,  Cantlen 's  tes- 
timony on  page  272  of  the  transcript  reads  as  follows: 
Q.     Are  you  sure  that  you  even  told  Mr.  Cough- 
lin that  any  policies  had  been  received  bj-  you 
from  Fidelity? 
A.     Yes,  I  am  quite  sure. 
Q.     When  did  you  tell  him  that? 
A.     At  the  time  of  delivering  the  retrospective 
agreement. 

Q.  Do  you  have  any  definite  recollection  of 
having  told  Mr.  Coughlin  at  that  time  that  poli- 
cies had  been  received  by  you  from  Fidelity  at 
the  same  time  as  they  delivered  to  you  the  retro- 
spective agreement? 

A.     I  feel  certain  I  did. 

Q.     Do  you  have  any  definite  recollection  of  it? 
Mr.  Murman.     It  has  been  asked  and  answered, 
Mr.  Eisner. 
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Mr.  Eisner.  He  says,  "I  feel  certain  of  it." 
I  tliink  that  is  a  conclusion. 

Q.  Do  you  have  any  recollection  of  having 
made  any  such  statement? 

A.     Yes,  I  think  I  did,  Mr.  Eisner. 

Q.  Did  Mr.  Coughlin  tell  you  he  would  accept 
or  approve  the  policy  of  the  combined  rate  of 
$2.20,  as  compared  with  the  rate  of  l.22;J,  which 
he  had  been  paying? 

A.     No,  he  did  not. 

Coughlin 's  denial  that  Cantlen  told  him  of  the  issu- 
ance of  the  policies  reads  as  follows  (Tr.  p.  407) : 

Q.     Did  you  ever  agree  to  pay  a  rate  of  $2.20 
per  annum? 
A.    I  should  say  not. 

Q.  Did  you  know  that  any  policies  liad  ever 
been  written  with  a  rate  of  $2.20  per  annum  i>rior 
to  October  22nd,  1947? 

A.     No,  sir,  never  heard  of  the  rate. 

In  Deceml^er,  1946,  plaintiff  demanded  the  signing 
of  the  retrospective  agreement  and  upon  not  receiving 
the  same  canceled  the  insurance  effective  January  19, 
1947.  The  final  audit  of  the  premiinns  as  provided  in 
the  policy  and  in  all  i)r(>vi()us  ])(»licies  was  not  made 
uj)  until  April  of  1947.  Vpou  recei]it  of  this  audit 
Cantlen  leai-ned  that  tlu^  plaintiff  was  demanding  the 
$2.00  basic  standai'd  ]*ate.  From  April  until  August, 
Cantlen  argued  with  plaintiff  seeking  to  have  it  reduce 
the  rate.  In  August  of  1947,  Cantlen  di'aftc^d  a  letter 
for  defendants'  signature  (Plaintiff's  Exhibit  18)  but 
was   unable  to  sec   Coughlin    until    Octobci-   of   1947. 


Cough  1  in    signed    the    letter    that    was    drafted    by 
Cantlen. 

Before  passing  on  to  a  detailed  consideration  of 
the  findings  on  these  issues  there  is  one  fui-ther  point 
which  bears  comment.  Appellants  in  their  argument 
place  considerable  stress  on  the  fact  that  this  appellee 
continued  its  negotiations  with  plaintiff  concerning 
the  premium  rate  and  the  ])roposed  retrospective 
agreement  during  the  entire  tim(^  that  the  coverage 
in  controversy  was  in  effect.  From  this  fact  appellant 
contends  for  the  conclusion  that  such  coverage  was 
in  its  entirety  an  extension  of  the  former  policy  at 
the  former  rate.  This  fact  rather  points  to  this 
appellee,  as  broker  and  agent  for  appellants,  at  all 
times  carrying  out  its  responsibilities  and  acting  for 
the  best  interests  of  its  principal.  Mr.  Cantlen  tried 
in  every  possible  manner  to  get  a  better  deal  for  his 
client.  The  fact  that  the  policies  had  been  issued  did 
not  stop  him  from  trying  to  place  the  risk  elsewhere 
and  from  trying  to  have  plaintiff  revise  or  reduce 
the  premium  rate  in  question.  If  he  had  been  suc- 
cessful in  jjlacing  the  risk  in  another  company  on 
more  favorable  terms  the  policies  issued  by  plaintiff 
could  have  been  canceled.  If  he  had  been  successful 
in  having  plaintiff  change  the  premium  rate  the  new 
policies  could  have  been  re-written.  It  is  submitted 
that  the  appellants'  contention  on  this  phase  of  the 
case  points  up  the  consistent  picture  of  this  appellee 
working  mitiringly  and  in  utmost  good  faith  to  serve 
the  interests  of  appellants.  Whether  the  policies  in 
question,  that  had  been  issued  in  fact,  were  or  were 
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not  "issued"  as  a  matter  of  law  is  to  bo  decided 
between  plaintiff  and  defendants,  and  does  not  affect 
third  party  defendant. 

ANALYSIS  OF  THE  FOUR  CAUSES  OF  ACTION  ALLEGED  BY 
DEFENDANTS  AGAINST  THIRD  PARTY  DEFENDANT. 

The  only  material  conflict  between  the  witnesses 
for  defendants  and  those  for  the  third  party  defend- 
ant, and  the  only  possible  issues  between  said  parties, 
are  the  questions  (1)  whether  or  not  Cantlen  advised 
Coughlin  that  the  binder  covered  the  defendants 
pending  all  negotiations  for  new  insurance,  and  (2) 
whether  or  not  Cantlen  advised  Coughlin  of  the 
issuance  by  plaintiff  of  the  two  insurance  policies  at 
or  about  the  time  of  issue. 

First  cause  of  action. 

The  first  cause  of  action  is  based  on  the  theory 
that  third  party  defendant  represented  to  defendants 
that  the  binder  would  cover  defendants  pending  the 
negotiations  for  the  renewal  of  the  insurance,  at  the 
old  premium  rate  at  1.223  per  cent  of  the  gross 
receipts;  that  said  re])resontations  were  made  to  in- 
duce defendants  to  continue  to  i)ay  said  rate  (sic) ; 
that  such  representations  were  false  and  untrue  and 
were  so  known  to  be  l)v  third  party  defendant. 

Cantlen  testified  that  at  the  time  hv  delivered  the 
binder  to  Coughlin  he  explained  the  retrospective  plan 
and  told  Coughlin  the  binder  would  be  his,  Coughlin's, 
coverage  ])ending  renewal.  A  letter  of  ti'ansmittal 
from  Cantlen   to   Coughlin   on    the   binder  states  the 
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same  thins:  (Defendant's  Exhil)it  T).  Coughlin  testi- 
fied that  Cantlen,  when  he  delivered  the  binder,  told 
him  it  was  to  be  in  effect  at  the  old  rate  during  the 
negotiation.  It  is  significant  in  this  connection  that 
the  binder  on  its  face  had  a  blank  for  the  insertion  of 
estimated  premium  but  that  this  had  not  been  filled 
in  by  plaintiff. 

The  various  findings  of  the  Court  have  resolved 
this  conflict  between  the  testimony  of  Cantlen  and  the 
testimony  of  Coughlin  in  favor  of  Cantlen.  The 
binder  carried  on  its  face  a  statement  that  it,  the 
binder,  would  be  superseded  by  the  issuance  of 
policies.  On  or  about  October  1st,  the  policies  were 
issued  and  given  to  Cantlen.  Cantlen  immediately 
carried  out  his  duty  and  notified  Coughlin  of  the 
issuance  of  the  policies. 

Whatever  the  legal  effect  as  between  plaintiff  and 
defendants  of  the  issuance  of  the  policies,  it  is  clear 
that  there  is  ample  evidence  for  the  findings  of  the 
Court  absohang  the  third  party  defendant  of  any 
liability  under  the  first  cause  of  action. 

Second  cause  of  action. 

The  second  cause  of  action  is  the  same  as  the  first 
except  in  place  of  alleging  the  representations  were 
false,  it  alleges  the  third  party  defendant  had  no 
reasonable  grounds  for  believing  such  representations 
to  be  true  because  the  third  party  defendant  had 
received  the  two  policies  in  question. 

As  we  have  stated,  there  was  a  conflict  as  to  what 
was  said  and  done  when  the  binder  was  delivered, 
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concerning  the  covera.sje  of  the  binder.  This  conflict 
was  resolved  in  favor  of  third  party  defendant  by 
the  trial  Court.  Further,  there  was  a  sharp  clash 
of  testimony  as  to  whether  or  not  Cantlen  told 
Coughlin  of  the  issuance  of  the  policies.  Tliis  also 
was  resolved  in  favor  of  third  party  defendant  by  the 
trial  Court. 

The  second  cause  of  action  falls  with  the  findings 
above  noted,  both  of  which  were  made  on  conflicting 
evidence. 

Third  and  fourth  causes  of  action. 

The  third  cause  of  action  is  based  on  the  tlieory 
that  third  party  defendant  *' concealed  from  and  failed 
to  notify  defendants"  of  the  issuance  of  and  receipt 
by  third  party  defendant  of  the  two  policies  SPL 
20968  and  SPL  20950. 

The  fourth  cause  of  action  is  based  on  an  allegation 
that  third  party  defendant  ''carelessly  and  negligently 
failed  and  omitted  to  notify''  defendants  of  the  issu- 
ance and  receipt  of  said  policies. 

The  issue  is  really  very  narrow.  That  issue  has 
been  decided  against  tlie  defendants  and  a])pellants  by 
the  trial  Court  on  conflicting  evidence. 

THE  CONTENTIONS  IN  APPELLANTS'  OPENING  BRIEF. 

With  the  foregoing  highliglits  on  tlic  limited  issues 
Ix'twccu  defendants  and  third  i)arty  defendant  in 
mind,  wc  arc  logically  led  into  a  considei'ation  of  the 
specific  arguments  set  forth  in  defendants'  o])ening 
l)viel'    r-oncerninjr    them.     Tn    their    brief    defendants 
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start  thoii*  discussion  of  these  issues  on  page  53, 
referring  g(>norally  to  the  ''wrongful  and  unauthor- 
ized action  by  Bayly,  Martin  &  Fay."  It  should  be 
noted  in  jiassing  that  \yo  do  not  agree  with  appellants' 
statement  that  third  party  defendant's  lack  of 
authority  to  accept  the  insurance  policies  is  an  ad- 
mitted or  uncontradicted  fact.  To  the  contrary,  the 
answer  of  this  third  j^arty  defendant  alleges  that 
defendants  were  advised  that  the  policies  would  be 
issued,  tl)at  the  premium  rate  would  be  based  upon 
$2.20  per  $100.00  of  gross  receipts,  and  that  defend- 
ants should  sign  the  proposed  retrospective  agree- 
ment. The  answer  further  alleges  that  third  party 
defendant  received  the  policies  on  or  about  October 
1,  1946,  and  that  the  receipt  thereof  and  the  contents 
thereof  were  duly  reported  to  defendants.  The  trial 
Court  on  conflicting  evidence  found  all  of  these  allega- 
tions to  ))e  true,  so  that  it  may  hardly  be  contended 
that  lack  of  third  party  defendant's  authority  to 
accept  the  policies  is  uncontradicted  or  admitted. 
The  record  in  its  entirety  presents  a  consistent  pic- 
ture in  which  this  third  party  defendant,  as  broker, 
accepted  and  carried  out  not  only  the  authority  but 
the  responsibility  of  keeping  defendants  adequately 
and  fully  covered  with  lial:)ility  insurance  not  only 
to  protect  defendants  from  loss  but  to  effect  compli- 
ance with  the  applicable  state  and  federal  statutes 
governing  motor  transport  carriers. 

We  necessarily  return  again  to  the  matter  of  the 
issuance  of  the  binder  which  was  delivered  to,  and 
accepted  by,  Mr.  Coughlin  on  behalf  of  the  defend- 
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ants.      The    binder    speaks    for    itself    (Defendants' 
Exhibit  B).    Mr.  Conc^hlin  knew  that  plaintiff  would 
not  I'cnew  the  coverage  under  the  expired  premium 
rate,  and  he  knew,  or  should  have  known,  that  the 
binder    on    its    face    left    o[)en    the    amount    of    the 
premium.    In  this  connection  it  may  be  well  to  quote 
the  language  in  29  Am.  Jnr.  159  on  binders  as  follows: 
"Binding   slips   may   be,    and   ordinarily   are, 
informal   instruments.     It   is   not   essential   that 
they   express   all   the   elements    of   the   contract, 
such  as  the  rate  of  premium,  or  even,  it  has  been 
held,   the   name   of   the   insurer.     The   essential 
elements  of  the  contract  may  be  implied.    It  is 
sufficient  as   to  the  rate,  for  example,  that  the 
hinder  shows  hy  vcccssarif  implication  an  agree- 
ment   to    pa  If    whatever    rate    may    he    fixed." 
(Emphasis  added). 

See: 

Latv  V.  Northern  Assurance  Co.,  165  Cal.  394, 
132  Pac.  590. 

Coughlin  also  knew  that  the  binder  was  only 
effective  for  a  j)eriod  of  60  days  and  he  was  never 
advised  that  the  binder  was  extended,  nor  did  he  ask 
to  have  it  extended  (Tr.  )).  348)  so  that  when  the 
binder  period  expired  and  he  still  had  coverage  it  is 
obvious  that  he  knew  the  ])()licies  had  bc^en  issued 
and  wci'e  in  effect.  The  clear  factual  picture  leaves 
no  room  loi-  a  contention  that  tbii'd  ])arty  defendant 
was  guilty  of  any  breach  of  duty  in  this  regard.  Again 
in  this  portion  of  their  opening  brief  defendants  rely 
heavily  on  the  fact  that  third  ])arty  defendant  was 
continuing  its  negotiations  witli   plaintiff  concerning 
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a  premium  rate  adjustment.  As  we  have  previously 
pointed  out  herein,  such  conduct  on  the  part  of  third 
party  defendant  was  entirely  consistent  with  the  fact 
that  the  policies  had  been  issued. 

UNDER  THE  CIRCUMSTANCES  THE  RETENTION  OF  THE 
POLICIES  BY  THIS  APPELLEE  WAS  NOT  A  BREACH 
OF  DUTY. 

Mr.  Cantlen  testified  that  he  advised  Mr.  Coughlin 
that  the  policies  in  question  had  been  issued  (Tr. 
p.  272).  It  goes  without  saying  that  if  there  had 
been  any  desire  to  conceal  the  fact  Mr.  Cantlen  would 
not  have  sent  Mr.  Coughlin  a  copy  of  the  letter  to 
American  Manganese  (Third  Party  Defendant's  Ex- 
hibit PP)  which  stated  unqualifiedly  that  the  coverage 
was  in  effect  for  the  full  policy  year.  The  very 
plausible  reason  that  the  policies  were  held  by  third 
party  defendant  was,  as  stated  by  Mr.  Cantlen: 

"A.  The  reason  the  policies  were  not  de- 
livered, Mr.  Eisner,  was  because  the  policies  were 
issued  in  conjunction  with  the  retrospective 
agreement,  and  the  retrospective  agreement  was 
never  signed,  so,  therefore,  in  our  opinion  the 
transaction  wasn't  completed."  (Tr.  p.  273.) 

While  it  had  been  the  practice  of  third  party  de- 
fendant in  prior  years  to  deliver  the  policy  or  policies 
to  defendants  when  issued,  there  was  in  this  particular 
instance  an  entirely  different  situation  presented, 
first,  by  reason  of  plaintiff's  request  for  the  signing 
of  the  retrospective  agreement,  and  secondly,  by  this 
third  party  defendant  continuing  endeavors  to 
negotiate  a  more  favorable  contract  for  its  principal, 
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which  efforts  were  on  tlie  direct  instructions  of  de- 
fendants  (Tr.  p.  325). 

Defendants  contend  that  the  retention  of  the  policies 
l)y  tliird  party  d«^fendant  and  the  faihirc  to  deliver 
same  to  defendants  was  the  direct  cause  of  the 
liability  for  the  premiums  beins:  imposed  on  defend- 
ants. Without  a^ain  detailini2:  the  documentary 
evidence  and  the  testimony  in  the  record  as  to  the 
knowledge  of  defendants  that  there  was  insurance  in 
force,  suffice  it  to  say  once  more  that  this  contention 
of  defendants  could  only  be  sustained  on  the  com- 
pletely implausible  theory  that  Mr.  Coughlin,  with 
long  experience  in  insurance  matters  as  they  relate  to 
the  trucking  business,  and  with  complete  awareness 
of  the  peril  faced  by  his  operations  in  the  absence  of 
necessary  coverage  as  required  by  law,  could  bliss- 
fully choose  to  ignore  all  of  the  facts  and  circum- 
stances to  the  contrary  and  rely  on  a  parol  or  implied 
extension  of  a  binder,  which  stated  on  its  face  that 
it  would  expire  HO  days  from  its  date  and  could  not 
be  extended  excei)t  by  a  new  binder  (Defendants' 
Exhibit  B). 

BAYLY.  MARTIN  &  FAY  NOT  GUILTY  OF  CONCEALMENT. 

With  regard  to  the  defendants'  contention  that 
third  i)arty  defendant  was  guilty  of  concealment  it 
would  a])pear  advisable  to  refer  to  the  various  con- 
flicts in  the  evidence  considered  by  the  trial  Court 
with  res})ect  to  tiie  testimony  of  Mr.  Cantlen  for 
tiiird  party  defendant  and  Mr.  Coughlin  for  defend- 
ants.     It    is   alleged    in    the    answer   of   tliiid    party 
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defendant  that  the  proposed  retrospective  agreement 
was  delivered  to  defendants,  that  the  binder  (which 
on  its  face  left  open  the  amount  of  premium  charge) 
was  delivered  to  defendants,  that  defendants  knew 
that  it  was  necessary  for  third  party  defendant  to 
negotiate  for  a  new  premium  rate  and  that  plaintiff 
was  demanding  a  higher  rate,  that  third  party  de- 
fendant reported  to  defendants  on  the  receipt  of  the 
policies  and  as  to  the  contents  thereof,  and  that  de- 
fendants knew  how,  and  in  what  manner,  the  proposed 
retrospective  agreement  would  affect  the  new  $2.20 
rate.  The  trial  Court  found  all  of  these  allegations 
to  be  true  and  the  question  is  necessarily  presented 
as  to  whether  there  is  evidence  to  support  such  find- 
ings. In  this  connection,  of  course,  findings  of  fact 
should  not  be  set  aside  on  appeal  unless  clearly 
erroneous  or  plainly  wrong,  and  due  regard  must  be 
given  to  the  opportunity  of  the  trial  Court  to  judge 
of  the  credibility  of  the  witnesses  (Rule  52,  Rules  of 
Civil  Procedure,  Blackner  v.  McDermotf,  176  Fed. 
(2d)   498). 

It  is  interesting  to  note  in  passing,  on  this  question 
of  credibility  of  witnesses,  that  defendants  in  their 
opening  In-ief  rely  heavily  on  Cantlen's  testimony  as 
supporting  their  contentions  against  plaintiff,  but 
Cantlen's  testimony  is  suddenly  dismissed  with  a 
wave  of  the  hand  when  defendants  treat  with  the 
narrow  issues  between  them  and  third  party  de- 
fendant. 

Mr.  Coughlin  admitted  that  he  was  shown  the 
retrospective    agreement   and    that   Mr.    Cantlen    ex- 
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plained  it  to  him  in  detail  and  left  the  agreement  with 
him,  and  that  the  binder  in  question  was  delivered  to 
and  left  with  him.  With  regard  to  the  binder  Mr. 
Coughlin  testified  (Tr.  p.  403)  that  Mr.  Cantlen  told 
him  that  plaintiff  would  go  along  at  the  old  rate  pend- 
ing further  negotiations.  To  the  contrary,  Mr.  Cant- 
len testified  that  when  he  delivered  the  binder  to  Mr. 
Coughlin,  he  stated  that  })remium  rate  negotiations 
were  still  in  progress  and  that  the  })inder  was  issued 
pending  renewal.  (Tr.  pp.  239-240.)  This  testimony 
is  entirely  consistent  with  Cantlen 's  letter  of  trans- 
mittal (Defendants'  Exhibit  I)  and  the  trial  Court 
resolved  this  conflict  against  defendants.  As  to  the 
fact  of  the  issuance  of  the  policies  in  question,  Mr. 
Coughlin  testified  (Tr.  p.  405)  that  Mr.  Cantlen  did 
not  tell  him  the  policies  had  been  received,  but  Mr. 
Cantlen  testified  that  at  the  time  he  delivered  and  ex- 
plained the  jjrovisions  of  the  retrospective  agreement 
to  Mr.  Coughlin  he  told  him  that  the  policies  had  been 
issued  (Tr.  p.  272).  The  trial  Court  again  resolved 
this  conflict  against  defendants.  The  fact  that  Mr. 
Cantlen  shortly  thereafter  sent  defendants  a  copy  of 
his  letter  to  American  Manganese  previously  referred 
to  (Third  Party  Defendant's  Exhibit  PP),  stating 
unequivocally  that  the  essential  policy  was  in  effect 
for  the  full  policy  year,  necessarily  lends  fui'tlier  sup- 
port to  the  trial  Court's  finding. 

Defendants  make  a  further  point  of  the  fact  that 
third  party  defendant  did  not  immediately  notify  de- 
fendants of  a  premium  demand  which  third  party  de- 
fendant received  on  April  19,  1947.    What  rlpfendants 
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'  overlook  is  that  this  was  the  first  notice  to  third  party 
defendant  that  plaintiff  was  definitely  claiming  pay- 
ment at  the  $2.20  rate  (Tr.  p.  275).  Following  receipt 
of  this  demand  Mr.  Cantlen  for  third  party  defendant 
engaged  in  discussions  with  plaintiff  as  to  the  validity 
of  this  claim,  disputed  the  right  of  plaintiff"  to  collect 
the  same  (Tr.  pp.  276-277),  and  finally  assisted  in  the 
drafting  of  a  letter  to  plaintiff  over  the  signature  of 
defendants,  which  letter  is  plaintiff's  exhibit  18,  de- 
clining payment  of  the  invoices  (Tr.  pp.  278-279). 
How  or  in  what  manner  this  conduct  on  the  part  of 
third  party  defendant  could  in  any  manner  injure 
appellants  is  not  explained  by  them  in  their  brief. 

A  further  contention  under  the  general  charge  of 
concealment  is  that  this  appellee  collected  premium 
payments  from  appellants  and  failed  to  prompt]}- 
remit  same  to  the  plaintiff.  In  the  absence  of  any 
contention  that  these  pajTnents  were  not  properly 
credited  it  appears  obvious  that  even  assuming  for 
purposes  of  argument  that  there  was  a  delay  in  trans- 
mission, no  prejudice  resulted  to  defendants.  In  fact, 
however,  the  evidence  shows  that  the  alleged  delay  in 
transmittinci-  the  payments  on  to  plaintiff  is  standard 
practice  (Tr.  286). 

Appellants  then  contend  that  this  appellee  informed 
appellants  that  the  binder  would  constitute  its  cover- 
age "pending  renewal".  Such  is  the  usual  and  gen- 
eral purpose  of  a  binder  and  was  the  situation  here, 
so  the  information  given  was  correct.  As  to  the  time 
limit  of  the  binder,  it  spoke  for  itself,  and  the  policies 
superseded  the  binder. 
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In  their  contentions  on  this  matter  of  concealment, 
appellants  are  apparently  attempting  to  advance  some 
theory,  on  which  they  do  not  expound,  that  they  would 
have  acted  differently  on  disclosure  and  so  would  not 
have  been  liable  for  the  ])remiums.  On  the  above  con- 
siderations  we  submit  that  there  was  full  disclosure, 
and  that  the  trial  Court  properly  so  found,  but  even 
assuming-  that  some  particular  fact  had  not  been  dis- 
closed, appellants  still  suffered  no  damage  thereby. 
The  record  does  not  disclose  that  defendants  could 
have  placed  the  risk  elsewhere  at  the  expired  premium 
rate  (Tr.  pp.  356-365)  and  further,  as  to  most  (^f  the 
alleged  concealments,  they  could  not  have  taken  place 
imtil  after  the  policies  were  filially  cancelled  and  so 
are  necessarily  beyond  the  issues  of  this  case  in  any 
event. 

The  last  point  raised  by  defendants  in  this  portion 
of  their  brief  concerns  the  fact  that  third  party  de- 
fendant received  monthly  reports  and  remittances  of 
premiums  from  appellants  on  the  basis  of  the  old 
premium  rate  without  protest  or  objection.  Wherein 
could  such  action  constitute  a  breach  of  duty  on  the 
part  of  third  party  defendant?  The  record  shows 
that  all  of  these  reports  and  remittances  were  trans- 
mitted by  third  jiarty  defendant  to  plaintiff  before 
third  ])arty  defendant  first  became  aware  that  jilnintiff 
was  claiming  payment  of  the  higher  rate,  and  rate 
negotiations  still  wore  in  ])rogress  during  all  of  this 
time. 
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THE  OPINION  OF  THE  TRIAL  COURT. 

The  final  portion  of  defendants'  opening  brief  deals 
with  the  portion  of  the  Memorandum  Opinion  bearing 
upon  the  liability  of  third  party  defendant. 

Defendants  first  make  the  point  that,  contrary  to 
the  expression  of  the  trial  Court,  Coughlin  was  en- 
titled to  believe  that  the  binder  would  cover  the  risk 
for  some  undetermined  length  of  time  and  could  rely 
on  his  agent  to  get  extensions.  Defendants  here  over- 
look the  fact  that  the  trial  Court  found  on  conflicting 
evidence  that  Coughlin  knew  the  policies  had  been 
issued.  Not  only  Cantlen's  testimony  but  the  cor- 
respondence constituting  third  party  defendant's  ex- 
hibit PP  sustain  this  finding.  The  large  bold  type  on 
the  binder  itself,  delivered  to  and  left  with  Coughlin, 
which  states  that  the  binder  is  effective  for  60  days, 
cannot  be  ignored.  At  the  time  the  binder  was  issued 
it  was  issued  to  cover  the  risk  pending  renewal,  in 
accordance  with  good  insurance  practices,  and  there 
was  no  misrepresentation  by  the  agent  on  this  subject. 

The  observations  above  also  dispense  with  defend- 
ants' contention  concerning  the  trial  Court's  statement 
that  the  defendants  knew,  or  should  have  known,  of 
the  delivery  of  the  policies  to  third  party  defendant. 
Under  the  findings,  Coughlin  knew  the  policies  had 
been  issued.  Cantlen  told  him  not  only  orally  but  in 
writing.  Coughlin  knew  the  binder  was  for  60  days 
only,  he  never  inquired,  nor  was  he  advised,  that  the 
binder  was  extended,  and  he  knew  he  was  still  covered 
by  insurance  after  the  60  days  expired.  He  also  re- 
ceived a  copy  of  a  letter  from  Cantlen  stating  that  the 
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coverage  was  for  the  full  policy  year.  What  more 
could  be  necessary  to  support  the  opinion  of  the  trial 
Court? 

As  to  the  copy  of  the  letter  in  question  (Third  Party 
Defendant's  Exhibit  PP)  defendants  excuse  themselves 
on  the  contention  that  copies  of  such  letters  when  re- 
ceived were  simply  filed  as  a  matter  of  course.  In  this 
connection  it  is  interesting  to  note  the  exact  contents 
of  the  three  letters  comprising  this  exhibit.  The 
letter  of  the  American  Manganese  Steel  Division  re- 
quests of  defendants  specific  in  formation  concerning 
the  expiration  date  of  the  current  coverage.  Davis 
acting  for  Coughlin  and  the  defendants,  sends  this 
letter  on  to  Cantlen  with  the  reciuest  that  he  answer 
the  letter  direct,  giving  them  the  infonnnt/ion  re- 
quested, and  allowing  defendants  a  copy  of  the  let- 
ter. Davis,  familiar  with  the  binder,  makes  this 
request  of  Cantlen,  concerning  expiration  date  of  the 
coverage,  on  November  5,  1946,  after  the  binder  had 
by  its  terms  expired.  Cantlen  makes  reply  under  date 
of  November  18,  1946,  stating  that  the  coverage  ex- 
pires September  1,  1947,  which  is  the  end  of  the  full 
policy  year.  Yet  defendants  now  contend  this  entire 
exchange  was  only  a  "clue"  whicli  they  weic  not 
oblisred  to  notice. 


CONCLUSIONS. 

It  is  again  noted  in  conclusion  that  third  pai'ty  de- 
fendant is  involved  in  this  litigation  only  upon  a  rela- 
tively narrow  issue  of  fact,  separate  and  apart  from 
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the  basic  controversy  between  plaintiff  and  defendants, 
"Whatever  may  be  the  final  determination  of  that  basic 
controversy,  this  third  party  defendant  submits  that 
the  factual  issues  as  to  its  actions  and  conduct  in  the 
premises  have  been  properly  resolved  in  its  favor  by 
the  trial  Court  on  more  than  sufficient  evidence,  that 
such  findings  must  be  sustained,  and  that  the  judg- 
ment in  favor  of  third  party  defendant  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
February  28, 1951. 

Respectfully  submitted, 
Orla  St.  Clair, 
Arthur  H.  Connolly,  Jr., 
St.  Clair,  Connolly  &  Cerini, 
Attorneys  for  Appellee, 
Bayly,  Martin  &  Fay,  Inc.  of  California. 
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California  Motor  Transport  Co.,  Ltd. 

(a  corporation),  et  al.. 

Appellants, 

vs. 

The  Fidelity  and  Casualty  Company 
OF  New  York  (a  corporation),  and 
Bayly,  Martin  &  Fay,  Inc.  of  Cali- 
fornia (a  corporation), 

Appellees. 


Upon  Appeal  from  the  United  States  District  Court  of  the 
Northern  District  of  California,  Southern  Division. 

REPLY  TO  BRIEF  OF  APPELLEE,  THE  FIDELITY  AND 
CASUALTY  COMPANY  OF  NEW  YORK. 


Appellee's  brief  clouds  the  issue  but  does  not  meet 
it.  It  avoids  directly  and  clearly  answering  the  points 
made  by  appellants.  This  action  is  for  a  fixed  and 
guaranteed  rate  of  premium.  It  stands  or  falls  on  the 
basis  and  theory  that  Policies  SPL-20968  and  20950 
were  offered  for  acceptance  and  accepted  as  flat  or 
guaranteed  premium  rate  policies.  It  is  conceded,  as 
indeed  it  must  be,  that  there  had  to  be  an  offer  and 


acceptance  of  these  policies  and  that  the  offer  and 
acceptance  had  to  conform. 

ApiDellants  in  the  opening  brief  maintained  that 
neither  of  the  essential  elements  of  a  contract  was 
present;  that  the  policies  were  never  offered  for  ac- 
ceptance as  flat  or  guaranteed  rate  policies,  but  were 
only  offered  in  conjunction  with  a  retrospective 
agreement;  that  appellants  did  not  accept  the  offer 
as  made  by  appellee,  never  had  the  privilege  of  ac- 
cepting and  never  accepted  policies  bearing  a  $2.20 
guaranteed  rate  of  premium. 

Appellee  insurance  company  had  a  right  to  decline 
to  write  insurance  for  appellants  except  on  specified 
terms  and  appellants  had  the  corresponding  right  to 
accept  or  reject  those  terms.  In  the  opening  brief 
appellants  set  forth  in  detail  what  they  claim  and 
claimed  to  be  conclusive  evidence  that  these  policies 
were  never  independently  offered  and  were  never  open 
for  acceptance  as  guaranteed  premium  rate  policies. 
Appellee  has  completely  failed  to  answer  the  argu- 
ment. We  shall  demonstrate  this  by  a  brief  reference 
to  the  points  made. 


THE  INSTRUMENTS. 

We  first  referred  to  the  instruments  themselves. 
The  policies  and  the  retrospective  agreement  bear  the 
same  date.  They  refer  one  to  the  other.  They  were  si- 
multaneously delivered  to  Bayly,  Martin  &  Fay.  The 
retrospective  agreement  recites  specifically  that  ap- 


pellee  insurance  company  is  '^ about  to  issue''  Policy 
SPL-20968  ''^ipon  the  security  of  this  agreement." 
It  further  recites  that  the  company  ^'Ms  proposed 
the  adoption  by  agreement  of  the  Retrospective  Rat- 
ing Plan  hereinafter  set  forth  in  modification  of  the 
pi'emium  provisions  of  the  said  policy,  and  such  pro- 
posal having  been  accepted  by  the  insured" 

We  ask  how  it  is  possible  to  contend  that  Policy 
SPL-20968,  the  primary  policy,  was  offered  for  ac- 
ceptance independently  of  the  acceptance  of  the 
Retrospective  Rating  Plan.  We  look  in  vain  for  any 
answer  to  this  question  in  appellee's  brief. 

As  we  understand  appellee's  position,  which  is  by 
no  means  clear,  it  is  that  when  the  policies  were  de- 
livered to  Bayly,  Martin  &  Fay,  approximately  Octo- 
ber 1st  or  2nd,  1946,  the  policies  were  thereupon  issued 
and  became  immediately  effective.  This  would  mean 
that  the  policies  were  offered  for  acceptance  by  the 
insurer  on  a  guaranteed  premium  basis,  a  flat  $2.20 
rate,  and  that  they  were  accepted  on  that  basis. 

The  instruments  on  their  face  show  that  such  was 
not  the  fact.  Let  us  assume  that  Policy  SPL-20968 
covered  a  risk  that  was  not  covered  by  the  former 
policy.  Let  us  assume  that  after  delivery  to  Bayly, 
Martin  &  Fay  a  loss  was  suffered  by  appellants  of 
this  particular  added  nature.  Let  us  further  assume 
that  appellants  had  sought  to  hold  appellee  liable  on 
the  theory  that  when  Policy  SPL-20968  was  delivered 
to  Bayly,  Martin  &  Fay  in  conjunction  with  the  retro- 
spective agreement  it  thereupon  becaijie  an  issued  and 
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binding  policy  upon  appellee,  without  acceptance  by 
appellants  of  the  Retrospective  Rating  Plan.  Such  a 
contention  or  claim  upon  the  part  of  appellants  in  the 
face  of  the  documents  themselves  would  have  been 
deemed  preposterous.  The  answer  would  have  been 
obvious.  The  documents  show  upon  their  face  that 
these  policies  were  only  to  be  effective  if  the  agree- 
ment covering  the  Retrospective  Rating  Plan  was  ac- 
cepted in  modification  of  the  rate  set  forth  in  the 
policy.  Yet,  appellee  has  no  more  basis  to  collect  pre- 
miums upon  the  policies  in  this  action  on  the  theory 
that  they  were  in  effect,  than  appellants  would  have 
had  to  recover  in  the  hypothetical  case  set  forth. 


THE  TESTIMONY  DISCLOSES  THAT  THE  POLICIES  WERE 
ONLY  OFFERED  IN  CONJUNCTION  WITH  THE  RETROSPEC- 
TIVE AGREEMENT  AND  NOT  ON  A  GUARANTEED  BASIS. 

On  pages  13  et  seq.,  of  the  opening  brief,  appellants 
set  forth  testimony  showing  that  appellee  positively 
refused  to  write  this  insurance  on  a  guaranteed  rate 
basis.  It  positively  refused  to  offer  a  $2.20  guaranteed 
rate.  The  New  York  office  was  insistent  upon  a  Retro- 
spective Rating  Plan.  Cantlen  tried  in  vain  to  ob- 
tain a  guaranteed  quotation  from  appellee. 

What  answer  does  appellee  make?  Can  appellee 
point  to  anything  that  would  support  a  finding  that 
appellee  was  willing  to  write  the  insurance  on  a  guar- 
anteed rate  of  $2.20?  Absolutely  not.  If  not,  then 
clearly  these  policies  were  not  offered  or  open  to  ac- 
ceptance on  such  a  ba^is. 


According  to  appellee,  when  the  policies  were  de- 
livered to  Bayly,  Martin  &  Fay,  the  insurance  was 
thereupon  renewed.  According  to  appellee,  a  binder 
having  been  issued  pending  renewal,  as  soon  as  these 
policies  were  physically  delivered  to  Bayly,  Martin  & 
Fay  the  renewal  was  effected  and  the  binder  was 
supplanted.  According  to  appellee,  the  execution  of 
the  retrospective  agreement  was  optional  with  the 
insured.  How  then  does  appellee  explain  the  letter  of 
C.  L.  Anderson,  Resident  Manager  (Ex.  RR)  written 
on  December  11,  1947,  clearly  showing  that  so  far  as 
appellee  was  concerned  the  renewal  had  not  been 
consummated  or  effected  and  that  it  could  only  be 
consummated  by  execution  of  the  retrospective  agree- 
ment, a  condition  that  had  been  adamantly  insisted 
upon?  We  look  in  vain  in  appellee's  brief  for  any 
mention  or  explanation. 

All  of  the  testimony,  without  exception,  is  to  the 
effect  that  the  execution  of  the  agreement  embodying 
the  Retrospective  Rating  Plan  was  a  condition  that 
was  adamantly  insisted  upon  by  appellee  throughout 
the  negotiations  and  throughout  the  period  that  the 
policies  are  claimed  to  have  been  in  effect,  and  that 
insurance  was  never  offered  by  appellee  on  any  other 
basis. 

We  would  also  call  attention  to  the  following  state- 
ment in  the  brief  of  Bayly,  Martin  &  Fay.  (p.  6.) 

"Immediately  after  receiving  the  policies  and 
the  retrospective  agreement  from  the  plaintiff 
Cantlen  went  to  see  Coughlin  taking  with  him 


the  proposed  retrospective  agreement  but  not 
taking  the  policies  because  Bayly,  Martin  &  Fay 
did  not  consider  the  issuance  of  the  policies  a 
completed  transaction  because  of  the  insistence 
of  plaintiff  that  the  retrospective  agreement  be 
signed;  the  policies  were  finally  physically  de- 
livered to  the  defendants  on  or  about  October 
27,  1947,  at  which  time  Cantlen  was  still  arguing 
with  the  plaintiff  that  they  should  not  charge  the 
$2.00  standard  rate  (Plaintiff's  Exhibit  18)." 
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THERE  WAS  NO  ACCEPTANCE  OF  THE  POLICIES. 

We  know  that  the  Retrospective  Rating  Plan  was 
refused.  The  agreement  was  not  signed.  The  only 
offer  that  appellee  ever  made  concerning  these  policies 
was  rejected.  Unless  these  policies  were  offered  for 
acceptance  on  a  guaranteed  premium  basis  and  inde- 
pendently of  the  retrospective  agreement,  and  unless 
an  offer  of  that  character  was  accepted,  it  is  just  im- 
possible for  these  policies  to  have  become  effective.  If 
there  was  an  offer  of  these  policies  independently  of 
execution  of  the  retrospective  agreement,  we  ask  ap- 
pellee to  point  to  anything  whatsoever  in  this  record 
to  indicate  it.  Cantlen  was  continuously  trying  to  get 
a])pcllee  to  (juote  a  flat  or  guaranteed  rate  of  premium 
ui)on  which  it  would  write  the  insurance,  and  appellee 
consistently  refused  to  do  so.  Yet,  according  to  the 
position  of  appellee,  policies  on  a  guaranteed  pre- 
mium basis  had  been  both  issued  and  accepted. 


Appellee  has  not  answered  and  cannot  answer  these 
questions  in  a  manner  consistent  with  the  judgment 
in  this  case: 

1.  Did  appellee  ever  offer  insurance  to  appellants 
on  a  $2.20  guaranteed  basis? 

2.  Were  Policies  SPL-20968  and  20950  ever  of- 
fered for  acceptance  on  any  basis  other  than 
in  conjunction  with  the  execution  of  a  retro- 
spective agreement  embodying  a  Retrospective 
Rating  Plan? 

3.  The  retrospective  agreement  and  Retrospec- 
tive Rating  Plan  having  been  rejected,  when 
and  how  could  the  policies  ever  have  become 
effective  ? 

It  is  respectfully  submitted  that  appellee  does  not 
and  cannot  answer  these  questions.  The  evidence  and 
testimony  are  undisputed 

1.  That  appellee  never  offered  insurance  on  a 
$2.20  guaranteed  or  any  other  guaranteed 
basis. 

2.  The  policies  were  only  offered  in  conjunction 
with  the  retrospective  agreement  embodying 
the  Retrospective  Rating  Plan. 

3.  The  offer  made  was  never  accepted. 
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THE  INCONSISTENT  CONDUCT. 

Appellants,  in  their  opening  brief,  have  pointed 
out  in  detail  the  repeated  instances  of  conduct  on 
the  part  of  appellee  and  Bayly,  Martin  &  Fay  wholly 
inconsistent  with  the  effectiveness  of  these  policies. 
The  only  explanation  of  appellee  is  that  there  was  to 
be  a  final  audit.  According  to  appellee,  the  insured 
could  pay  any  rate  of  premium,  however  erroneous, 
the  payments  made  would  be  accepted  without  protest 
and  the  company  would  depend  on  discovering  the 
error  on  final  audit.  The  final  audit,  in  the  case  of 
policies  bearing  a  flat  or  guaranteed  rate  of  premium, 
such  as  these  policies  are  asserted  to  have  borne,  is 
nothing  more  than  a  final  check  to  ascertain  that  the 
premiiun  has  been  paid  on  all  gross  receipts.  The  final 
audit  has  absolutely  nothing  to  do  with  the  rate  of 
premium.  The  idea  that  premiums  at  the  rate  of  the 
former  policy  should  have  been  repeatedly  received 
and  processed,  broken  down,  by  Bayly,  Martin  &  Fay, 
the  agent  of  the  insurance  carrier  for  the  collection 
of  the  premiums,  and  in  turn  accepted  and  approved 
by  the  insurance  carrier  itself,  when,  according  to 
appellee,  policies  bearing  a  rate  of  premium  almost 
double  that  received  had  been  in  effect  from  Sep- 
tember 1,  1946,  is  iust  incredible.  The  fact  that  there 
was  to  be  a  final  audit,  as  is  true  in  the  case  of  all 
policies  in  which  the  rate  is  to  be  applied  to  gross 
receii)ts,  is  neither  an  answer  nor  explanation. 


APPELLEE'S  STATEMENT  OF  THE  CASE. 

We  regret  to  be  compelled  to  state  that  appellee's 
statements  and  recitals  are  in  many  instances  con- 
fusing and  inaccurate. 

Appellants  in  their  opening  brief  (pp.  33-37) 
demonstrated  that  the  filing  of  Policy  Number  SPL- 
20968  with  the  Interstate  Commerce  Commission  and 
Public  Utilities  Commission  on  August  27,  1946,  has 
no  bearing  on  this  case;  that  such  a  filing  is  made 
as  a  matter  of  course  when  a  binder  is  issued;  the 
coverage  is  arbitrarily  given  a  number,  and  if  and 
1  when  a  policy  is  issued  it  wall  be  given  that  number. 
Appellee  does  not  answer  or  challenge  any  of  the 
!  statements  therein  made.  It  makes  allegations,  how- 
ever, that  unless  noted  are  exceedingly  misleading. 
For  example,  at  the  end  of  the  second  paragraph  on 
page  2  appellee  states : 

"At  the  same  time  (when  the  binder  was  is- 
sued), and  at  appellants'  agent's  request,  ap- 
pellee made  the  required  legal  filing  with  the 
Railroad  Commission  and  I.C.C.  stating  appel- 
lants w^ere  covered  with  the  new  primary  Policy 
No.  SPL-20968,  so  that  they  could  continue  their 
motor  transport  business  uninterrupted." 

The  implication  is  that  the  registration  of  the  cover- 
age under  No.  SPL-20968  was  a  registration  of  the 
particular  primary  policy  of  that  number  for  which 
the  premium  is  now  claimed.  The  fact,  of  course,  is 
that  the  number  was  listed  because  of  the  issuance  of 
the  binder  and  had  reference  to  no  particular  policy. 
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The  intent  was  that  if  a  policy  should  be  issued  and] 
accepted  it  would  be  given  that  number. 

In  the  immediately  following  paragraph  (p.  2)  ap- 
pellee states  that  "in  the  latter  part  of  September, 
1946,  appellee  wrote  up  and  delivered  to  the  agent 
two  new  policies,  effective  from  September  1,  1946, 
which,  accordingly,  superseded  the  binder.''  The  only 
wholly  true  statement  in  the  foregoing  sentence  is 
that  appellee  wrote  up  and  delivered  to  the  agent 
two  new  policies.  Appellee  fails  to  state  that  there 
was  jointly  delivered  with  the  policies  a  retrospective 
rating  agreement.  The  statement  that  the  policies 
were  effective  from  September  1,  1946,  is  misleading 
and  begs  the  question.  The  new  policies  could  only 
become  effective  if  the  condition  upon  which  they 
were  offered  was  complied  mth  and  accepted — the 
signing  of  the  retrospective  agreement.  Appellee  then 
adds  (just  as  if  a  matter  of  course)  that  those  policies 
''accordingly  superseded  the  binder."  The  policies 
could  and  would  only  supersede  the  binder  if  they 
became  effective  by  offer  and  acceptance  on  the  same 
terms. 

The  veiy  next  sentence  is  ''the  agent  knew  that  the 
new  insurance,  evidenced  by  both  the  ])]'imary  Policy 
SPL-20968  and  the  excess  Policy  SPL-20950,  together 
called  for  payment  of  a  total  premium  at  the  rate  of 
$2.20  per  $100.00  of  gross  earnings  subject  to  final 
audit."  Of  course,  the  agent  knew  the  rate  set  forth 
in  these  policies.  It  also  knew  that  the  rate  set  forth 
in  these  policies  was  modified  by  a  collateral  agree- 
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ment  simultaneously  submitted.  The  words  ''subject 
to  final  premium  audit"  are  misleading.  All  policies 
with  the  premium  rate  based  on  gross  earnings  are 
subject  to  final  audit  to  determine  whether  gross 
earnings  have  been  correctly  reported.  If  the  rate  of 
premium  is  a  guaranteed  or  flat  rate,  it  is  applied 
throughout,  but  if  the  premium  is  modified  by  a 
Retrosijective  Rating  Plan,  fluctuating  with  loss  ex- 
perience, then  only  will  the  rate  to  be  applied  depend 
on  loss  experience  indicated  on  final  audit. 

We  call  particular  attention  to  the  next  thoroughly 
untrue  and  misleading  statement: 

"At  the  same  time  a  proposed  retrospective 
agreement,  which,  even  if  signed,  had  no  effect  on 
insurance  except  as  to  the  rate  applicable  to  the 
final  premium  audit  at  the  end  of  the  policy 
period,  was  delivered  to  appellants  with  the 
option  of  signing  the  same  or  subjecting  the  new 
policies  to  cancellation  should  appellee  elect  so 
to  do." 

The  statement  is  aggravatingly  false.  Appellants  had 

no  option  of  signing  the  retrospective  agreement.  The 

retrospective  agreement  had  to  be  signed  or  there 

would  be  no  agreement.    The  effect  of  signing  the 

:  agreement  was  to  make  the  rate  of  premium  depend- 

^  ent  on  loss  experience.    Appellee  would  consider  re- 

i  newing  the  insurance  on  no  other  basis.   The  amount 

I 

I  of  premium  would  of  course  have  to  be  determmed 

I  at  the  end  of  the  policy  period,  for  it  would  then  be 

'  that  the  loss  experience  would  be  known.  The  sugges- 

j  tion  that  the  policies  were  offered  and  accepted  on  a 
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flat  or  guaranteed  basis,  and  that  the  execution  of 
the  retrospective  agreement  was  optional,  is  wholly 
contrary  to  the  instruments  themselves  and  all  of  the 
evidence. 

The  next  sentence  indicates  that  appellee  cancelled 
these  particular  policies.  Appellee  cancelled  the  cover- 
age that  since  the  issuance  of  the  binder  had  been 
identified  by  Policy  Number  SPL-20968.  This  was 
the  number  that  was  registered  when  the  binder  was 
issued,  and  necessarily  when  the  coverage  was  can- 
celled the  reference  was  to  the  same  number.  The 
reference  does  not  signify  or  indicate  that  any  policy 
bearing  that  number  had  ever  actually  become  ef- 
fective, by  issuance  and  acceptance. 

On  page  24  of  its  brief  appellee  again  makes  a 
deceptive  and  misleading  statement: 

''It  should  be  noted  in  passing  that  the  parties 
understood  that  no  cancellation  notice  of  the 
binder  had  been  necessary  since  it  had  been 
superseded  by  the  policies  which  were  issued 
effective  September  1,  1946." 

Let  us  consider  this  statement  in  the  light  of  the  un- 
disputed facts.  Th(>  implication  is  unmistakable  that 
if  the  policies  had  not  been  "issued"  concellation 
notice  of  the  binder  (by  that  description)  would  have 
been  forwarded  to  the  Commissions.  This  implica- 
tion could  not  bo  further  from  the  truth.  When  the 
binder  was  issued  it  was  necessary  to  assign  an  arbi- 
trary policy  lunnber  for  the  purpose  of  the  filings 
before  tjie  Commissions.  The  Commissions  would  not 
accept  the  registration  or  filing  of  the  binder  alone. 
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The    testimony   of    Mettalia    conclusively   establishes 

this. 

*'When  binders  are  issued  we  automatically 
add  these  assigned  policy  numbers  to  satisfy  the 
ICC  and  Railroad  Commission.  They  do  not  ac- 
cept them  otherwise."  (Tr.  p.  120.) 

Since  it  was  necessary  to  assign  a  number  for  the 
purpose  of  the  filings,  it  was  likewise  necessary  to 
refer  to  that  same  number  in  the  event  of  cancella- 
tion. It  would  have  been  just  impossible  to  have  given 
cancellation  notice  in  any  other  manner.  The  above 
statement  of  appellee  and  its  implications  are  totally 
erroneous  and  misleading. 

Appellee  next  refers  to  the  final  audit  of  gross  earn- 
ings made  in  April,  1947.  It  is  intimated  that  Davis, 
when  certifying  to  the  correctness  of  the  figures,  did 
so  upon  a  paper  upon  which  the  policy  number  ap- 
peared and  a  notation  as  to  the  premium  rate.  Appel- 
lants have  fully  covered  this  phase  in  their  opening 
brief,  (pp.  43-44.)  Mr.  Challburg  testified  that  the 
only  thing  he  showed  Mr.  Davis  was  the  amount  of 
gross  receipts  for  his  approval,  and  that  there  was 
nothing  else  on  the  document  at  the  time  it  was  shown 
to  Mr.  Davis.  Mr.  Davis  testified  that  all  he  looked 
at  and  checked  were  the  figures,  but  in  perfect  honesty 
testified  that  he  could  not  at  the  date  of  testifying 
remember  whether  there  was  or  was  not  anything  on 
the  paper  in  addition  to  the  figures. 

Appellee  next  states  that  after  final  audit  it  ren- 
dered a  bill  to  appellants.   It  neglects  to  state  that  it 


14 

rendered  a  bill  to  Bayly,  Martin  &  Fay  and  that 
Bayly,  Martin  &  Fay  disputed  the  bill  and  contended 
that  appellee  had  no  right  to  charge  the  $2.20  rate 
of  premium.  It  neglects  to  state  that  Bayly,  Martin  & 
Fay  did  not  send  a  bill  to  appellants;  that  it  was  not 
until  October  27,  1947  that  a  bill  was  presented  to 
appellants.  Appellee  neglects  to  state  that  at  the  time 
of  delivering  the  bill  to  appellants  Cantlen  dictated  a 
letter  for  appellants  to  sign  denying  liability.  This 
is  a  highly  significant  letter  and  it  is  not  mentioned 
by  appellee.  If  these  policies  were  in  effect  on  a  guar- 
anteed basis,  then  why  did  Cantlen  contend  that  there 
was  no  basis  for  a  charge  and  why  did  he  cause  appel- 
lants to  write  to  Bavlv,  Martin  &  Fav  as  follows: 

'*  During  the  aforementioned  period,  namely, 
from  September  1,  1946  to  January  21,  1947,  we 
attempted  through  you  to  negotiate  a  renewal 
arrangement  with  the  Fidelity  Insurance  Com- 
pany, but  in  view  of  the  arrangements  which 
were  offered  to  us  we  found  it  inadvisable  to 
continue  with  this  company.  At  no  time  did  we 
agree  to  a  rate  of  $2.20  as  against  our  former 
rate  of  $1,223." 

It  will  be  recalled  that  Cantlen  testified  that  the 
statements  in  the  foregoing  letter  and  dictated  by  him 
were  true.  (Tr.  pp.  278-279.) 

The  next  statement  of  appellee  (p.  4)  is  that  appel- 
lants '* reported  a  total  of  ninety-eight  claims  to  ap- 
pellee for  handling  under  the  two  policies  which  ap- 
pellee had  issued."  This  statement  is  just  a  half 
truth.  Appellants  reported  the  claims  after  Septem- 
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ber  1,  1946,  but  not  under  these  policies.  Appellants 
were  covered  by  insurance  and  paid  premiums.  They 
certainly  would  report  claims,  but  there  is  no  basis 
for  the  assertion  that  the  claims  were  reported  under 
these  policies.  (Tr.  pp.  121-122.)  For  all  claims,  in- 
cluding all  suits  based  on  claims,  arising  between 
September  1,  1946  and  January  21,  1947,  appellee 
paid  out,  including  attorneys'  fees,  a  total  of  $7800.00, 
and  collected  from  appellants  in  premiums  $9132.12. 

Finally,  appellee  states  that  a  law  suit  filed  on  a 
claim  arising  between  September  1,  1946  and  January 
21,  1947,  was  submitted  to  appellee  after  October  22, 
1947.  Again  it  is  recited  that  the  reference  was  under 
these  policies.  Of  course,  appellants  would  refer  to 
appellee  any  actions  on  claims  arising  during  the 
period  for  which  they  had  paid  premiums  in  the  sum 
of  $9131.12.  Likewise,  appellee  was  bound  to  defend 
the  actions  notwithstanding  appellants'  refusal  to  pay 
additional  premiums. 


APPELLEE'S  REVIEW  OF  THE  EVIDENCE. 
Appellee's  review  of  the  evidence  to  support  the 
judgment  is  literally  filled  with  statements  and  mis- 
statements that  are  calculated  to  divert  attention  from 
the  real  issues  in  this  case.  Assumptions  are  indulged 
in  that  beg  the  issue.  It  is  impossible  to  take  up  each 
sentence  and  expose  its  falsity  and  deceptiveness,  but 
we  shall  consider  a  number  in  order  to  illustrate  what 
permeates  the  entire  narrative. 
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The  issue  in  this  case  is  whether  or  not  these 
policies  were  effective  from  Soptombor  1,  1946  to 
January  21,  1947,  for  only  if  thoy  were  in  effect  can 
premiums  be  due  under  thom.  The  words  "issue"  and 
*' issued"  are  repeatedly  used  by  appellee.  The  words 
are  repeatedly  used  in  a  sense  connoting  the  prepara- 
tion and  physical  delivery  of  a  policy  to  Bayly,  Mar- 
tin &  Fay.  No  one  disputes  that  the  policies  were 
written  and  delivered  to  Bayly,  Martin  &  Fay.  How- 
ever, they  were  written  and  delivered  in  conjunction 
with  a  retrospective  agreement.  The  words  ''issue" 
and  ''issued"  ordinarily  refer  to  policies  that  have 
become  effective  by  delivery  and  acceptance,  and  both 
these  essential  factors  are  absent  in  this  case. 

If  appellee  had  an  answer  to  the  salient  questions 
in  this  case,  it  would  have  considered  the  arguments 
presented  in  appellants'  opening  brief,  instead  of  at- 
tempting to  evade  and  confuse  the  issues. 

The  first  question  is  whether  these  policies  were 
offered  for  acceptance  by  appellee  independently  of 
the  retrospective  agreement;  whether  they  were  open 
for  acceptance  independently  of  a  Retrospective  Rat- 
ing Plan  embodied  in  the  agreement  and  on  a  flat  or 
guaranteed  l)asis.  The  second  question  is  whether,  if 
the  policies  were  offered  for  acceptance  on  such  af 
basis,  they  were  accepted  by  appellants.  Appellants' 
opening  brief  adheres  strictly  to  a  consideration  of 
these  questions. 

Can  appellee  explain  how  these  policies  were  open 
for  acceptance  on  a  flat  or  guaranteed  basis  in  fhe 
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face  of  the  provisions  in  the  agreement  and  the  cir- 
cumstances of  their  joint  delivery?  Can  appellee 
answer  the  definite  testimony  that  appellee's  home 
office  would  only  consider  writing  this  insurance  on  a 
retrospective  basis;  that  a  guaranteed  rate  would  not 
be  quoted,  that  the  rate  of  $2.20  would  not  have  been 
considered  as  a  guaranteed  rate  of  premium?  Can 
appellee  point  to  any  evidence  whatsoever  that  the 
condition  and  ultimatum  of  execution  of  the  retro- 
spective agreement  was  ever  withdrawn?  Can  ap- 
pellee ]:)oint  to  any  evidence  that  appellants  ever 
agreed  to  accept  policies  with  a  $2.20  rate  of  premium  ? 

Here  are  unanswerable  facts.  They  are  coupled 
with  conduct  on  the  part  of  appellee  utterly  incon- 
sistent with  an  intent  or  understanding  that  these 
policies  or  a  $2.20  rate  of  premium  were  effective. 
Bayly,  Martin  &  Fay  was  an  experienced  broker. 
Can  appellee  explain  how  it  was  that  Bayly,  Martin 
&  Fay  submitted  the  retrospective  agreement  to  ap- 
pellants and  held  the  policies  until  October  22,  1947 
because  the  policies  were  only  offered  for  acceptance 
in  conjunction  with  the  agreement?^  Can  appellee  ex- 
plain the  contention  made  by  Bayly,  Martin  &  Fay 
that  appellee  was  not  entitled  to  charge  the  $2.20  rate 
because  the  policies  were  never  offered  on  such   a 


iThe  brief  of  appellee,  Bayly,  Martin  &  Fay,  seeks  to  justify  its 
conduct  on  the  ground  that  the  Fidelity  issued  its  ultimatum  that 
the  "policies  would  have  to  issue  on  a  retrospective  plan  basis", 
and  Bayly,  Martin  &  Fay  did  not  consider  the  issuance  of  the 
policies  a  completed  transaction  because  of  the  insistence  of  plain- 
tiff tliat  the  retrospective  agreement  be  signed. 
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basis  and  the  insured  had  never  agreed  to  pay  such  a 
rate? 

These  are  the  questions  and  they  are  not  answered. 
Instead,  appellee,  in  addition  to  repeatedly  asseverat- 
ing that  the  policies  were  issued  (in  the  sense  of  hav- 
ing been  written  and  delivered),  makes  the  following 
contentions : 

1.  The  policy  number  was  listed  with  the  Commis- 
sions at  the  time  the  binder  was  issued.  It  is  con- 
tended that  the  listing  of  the  policy  number  when  the 
binder  was  issued  is  evidence  that  these  particular 
policies  were  issued  and  accepted.  The  lack  of  signifi- 
cance of  such  listing  at  the  time  of  issuance  of  the 
binder  is  covered  in  appellants'  opening  brief  and  the 
facts  therein  stated  are  not  challenged. 

2.  Appellants  knew  that  they  had  to  be  covered  by 
insurance   and   therefore   must  have   accepted   these 
policies.   The  undisputed   evidence  that   the   policies 
were  not  oifered  for  acceptance  except  on  a  retrospec- 
tive basis  is  ignored.  Of  course,  appellants  knew  they 
had  to  be  covered  by  insurance  pending  negotiations 
for  renewal.  A  binder  was  issued  for  that  purpose. 
They  were  advised  that  the  binder  delivered  to  them 
would  constitute  their  policy,  their  evidence  of  cover- 
age   pending    negotiations    for    renewal.    They    paid 
premiums  throughout  the  penod  here  involved  on  the! 
assumption  that  the  rate  of  premium  of  the  expired! 
jjolicy  was  applicable.   They  received  no  other  policyl 
than  the  binder.  The  binder  recited  that  it  was  fo7 
sixty  days.  Let  us  assume  that  the  retrospective  agree 
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ment  and  policies  had  not  been  delivered  to  Bayly, 
Martin  &  Fay;  and  further  assume  that  a  loss  had 
occurred  after  the  expiration  of  the  sixty  days  men- 
tioned in  the  binder,  and  that  appellee  had  refused  to 
recognize  liability  on  the  ground  that  the  coverage 
had  expired  at  the  expiration  of  the  sixty  days  set 
forth  in  the  binder.  In  the  light  of  continued  pay- 
ment and  acceptance  of  premiums  at  the  rate  of  the 
former  policy,  conduct  of  insurer  and  insured  fol- 
lowing the  sixty  days  identical  with  that  during  the 
sixty  day  period,  and  the  continuation  of  negotia- 
tions for  the  renewal  of  insurance,  no  Court  in  the 
land  would  release  appellee  from  liability.  Beyond 
any  queston,  a  Court  would  hold  that  the  binder  had 
been  extended  by  implication,  or  that  the  coverage 
of  the  former  policy  had  been  extended  by  implied 
agreement.  Appellee  cannot  prove  either  offer  or  ac- 
ceptance of  these  policies  by  the  fact  that  the  binder 
was  for  sixty  days  and  appellants  required  insurance 
coverage. 

3.  Appellants  presented  claims  for  losses  suffered 
between  September  1,  1946  and  January  21,  1947. 
Certainly  appellants  presented  claims.  They  had  paid 
premiums  and  appellee  had  accepted  premiums,  and 
it  would  have  been  anomalous  if  appellants  did  not 
present  claims  and  equally  anomalous  if  appellee  had 
refused  to  accept  responsibility  for  the  claims.  The 
conduct  shows  a  recognition  by  both  parties  of  the 
existence  of  coverage,  but  not  of  coverage  under  these 
policies. 
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The  evidence  that  these  policies  were  not  offered  or 
accepted  on  a  guaranteed  basis,  that  they  never  be 
came  effective  is  direct  and  uncontradicted.  The  cir- 
cumstances relied  upon  by  appellee  are  not  incon- 
sistent with  the  direct  and  uncontradicted  evidence 
and  do  not  tend  to  prove  the  contrary. 

Faced  with  evidence  that  cannot  l)e  answered  or 
explained  away,  appellee  argues  that  in  some  mys- 
terious manner  appellants  were  given  the  right  to 
accept  the  policies  independently  of  the  retrospective 
agreement,  and  that  the  execution  of  the  retro- 
spective agreement  was  optional.  In  the  face  of  the 
undisputed  facts  and  circumstances  there  is  no  basis 
for  such  a  contention.  The  documents  show  and  the 
undisputed  testimony  demonstrates  that  the  execution 
of  the  retrospective  agreement  was  a  positive  demand, 
an  ultimatum,  never  relaxed,  continuously  and  ada- 
mantly adhered  to.   There  just  wasn't  any  option. 

To  demonstrate  the  manner  in  which  appellee 
adroitly  seeks  to  evade  and  confuse  the  issue,  we  shall 
consider  a  number  of  the  statements  made.  Considera- 
tion of  each  such  statement  would  require  the  brief 
to  be  unduly  prolix.  It  requires  much  less  space  to 
make  an  evasive  or  illogical  statement  than  to  analyze 
and  expose  it. 

At  the  outset  (p.  6)  appellee  misstates  the  issue. 
It  states: 

"Since  it  is  undisputed  that  aj)pellee  covered 
appellants  with  insurance,  there  is  no  issue  as  to 
the  existence  of  the  contract  between  the  parties. 
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The  issue  is  whether  appellants  should  pay  ap- 
pellee on  a  final  audit  premium  balance  of 
$7841.99  computed  at  the  rate  of  $2.20  for 
$100.00  of  appellants'  gross  earnings  in  the  man- 
ner set  forth  in  two  new  insurance  policies  which 
were  effective  from  September  1,  1946  to  Janu- 
ary 21,  1947,  or  whether,  having  voluntarily  paid 
appellee  $9131.12  computed  at  the  rate  of  $1,223 
for  $100.00  as  set  forth  in  an  old  policy  which  had 
expired  September  1,  1946,  appellants  owe  noth- 
ing more  to  appellee.'* 

There  certainly  is  an  issue  as  to  the  existence  of 
"the  contract",  if  by  these  words  appellee  refers  to 
the  policies  in  question.  The  issue  is  not  whether 
appellants  owe  more  premiums,  on  the  assumption 
that  Policies  SPL-20968  and  SPL-20950  were  effec- 
tive from  September  1,  1946  to  January  21,  1947,  but 
whether  or  not  these  policies  were  in  effect  during 
that  period.  The  $9131.12  was  not  paid  as  a  voluntary 
pa>Tnent  on  account,  but  as  full  premium  for  the  cov- 
erage that  was  temporarily  effective  pending  negotia- 
tions for  the  issuance  of  renewal  policies. 

Appellee  (pp.  7-8)  states  that  the  insurance  was 
undertaken  in  1941  with  the  understanding  that  the 
premium  rate  would  be  adjusted  annually.  The  rate 
could  be  adjusted  annually,  but  this  does  not  mean 
that  appellants  would  not  have  to  agree  to  and  accept 
any  proposed  adjustment.  Even  when  appellee  was 
willing  to  renew  at  the  former  rate,  Cantlen  had  to 
take  up  with  appellants  and  obtain  their  approval  to 
renewal  at  the  same  rate.  (Tr.  p.  307.) 
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Appellee  refers  to  negotiations  between  Cantlen  and 
Mettalia.  They  did  negotiate,  but  appellee's  home 
office  insisted  from  the  start  on  renewal  on  a  retro- 
spective basis,  and  Cantlen  never  received  anything 
except  a  Retrospective  Rating  Plan  to  submit  to  ap- 
pellants. Cantlen  never  reached  the  point  where  he 
could  submit  a  guaranteed  rate  of  premium  to  appel- 
lants for  their  acceptance.  He  had  first  to  get  appel- 
lants to  accede  to  the  absolute  and  insistent  demand 
that  any  rate  be  subject  to  a  Retrospective  Rating 
Plan.  This  is  what  he  spoke  to  Coughlin  about.  That 
was  the  agreement  he  submitted.  It  was  useless  to 
discuss  rates  with  Coughlin  unless  Coughlin  was  will- 
ing to  accept  the  plan  upon  which  appellee  was  in- 
sistent. 

''Q.  From  the  time  of  your  original  negotia- 
tions with  Mr.  Cantlen  the  month  of  August, 
then,  when  you  talked  to  him  about  rates,  you 
were  talking  to  him  about  a  rate  that  would  be 
adjusted  according  to  the  loss  experience  of  the 
insured? 
A.    That  is  correct. '*  (Mettalia,  Tr.  p.  130.) 

Cantlen  at  no  time  during  the  negotiations  was  able 
to  obtain  any  offering  from  appellee  on  a  guaran- 
teed premium  basis.  Appellee  would  only  consider 
the  business  on  a  retrospective  basis.  On  August  15, 
1946,  appellee  told  Cantlen  that  the  home  office  was 
insisting  upon  renewal  on  a  retrospective  basis.  Cant- 
len then  discussed  a  Retrospective  Rating  Plan  with 
Coughlin  and  he  was  not  pleased  with  it.  Cantlen 
again  took  the  matter  up  with  Mettalia  and  O'Malley, 
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and  they  again  told  him  that  the  company  was  ada- 
mant, and  before  the  policies  and  retrospective  agree- 
ment were  delivered  to  Cantlen  appellee  gave  a  defi- 
nite ultimatum  that  this  was  the  only  basis  upon  which 
the  business  would  be  taken.  (Tr.  pp.  262-263.) 

The  submission  of  a  rate  to  the  Bureau  for  ap- 
proval was  preliminary.  It  bound  neither  insurer  nor 
insured.  Appellee  was  never  willing  to  issue  a  policy 
at  the  rate  submitted,  except  on  a  Retrospective  Rat- 
ing Plan.  Mettalia  testified  that  he  told  Cantlen,  who 
was  endeavoring  to  obtain  a  guaranteed  cost  pre- 
mium: 

''A.  That  I  would  try  to  work  up  some  guar- 
anteed cost  basis,  but  certainly  under  no  condi- 
tion would  the  rate  of  $2.00  be  acceptable  as  a 
guaranteed  cost  policy  *  *  *  and  that  if  it  did  go 
on  a  guaranteed  cost  basis  it  would  be  in  excess 
of  $2.00."  (Tr.  p.  128.) 

No  guaranteed  cost  basis  was  worked  out  or  sub- 
mitted to  Cantlen.  The  home  of&ce  would  not  per- 
mit it. 

On  page  11  appellee  makes  this  statement: 

"As  far  as  appellee  was  concerned,  at  no  time 
did  appellants  instruct  their  broker  not  to  renew 
the  insurance  which  appellee  was  willing  to  issue 
at  the  $2.20  rate." 

Appellee  was  never  willing  to  issue  the  insurance  at 
the  $2.20  rate  except  on  a  retrospective  basis.  Appel- 
lants were  never  willing  to  accept  insurance  on   a 
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retrospective  basis  and  insurance  on  a  $2.20  guaran- 
teed basis  was  never  submitted  to  them. 

At  the  bottom  of  page  12  and  top  of  page  13  ap- 
pellee again  refers  to  the  filings  with  the  Commissions. 
A  repeated  endeavor  is  made  to  give  these  filings  a 
distorted  significance.  The  filings  always  take  place, 
as  a  matter  of  course,  whenever  a  binder  is  issued. 
Cantlen  did  not  even  have  to  ask  that  this  be  done. 
Appellee  then  makes  this  statement:  "Then  from  and 
after  September  1,  1946,  the  new  policies  were  in 
existence  but  not  actually  written  up."  It  is  difficult 
to  understand  what  appellee  means  by  this  statement. 
A  binder  was  issued  and  the  binder  had  been  given  a 
policy  number,  but  neither  rates  nor  terms  had  been 
agreed  upon.  They  were  never  agreed  upon.  Appellee 
is  in  effect  stating  that  a  contract  existed  although 
there  was  no  meeting  of  minds  and  nothing  had  been 
agreed  upon.  The  number  assigned  to  the  binder 
would  be  assigned  to  any  renewal  policy  that  might 
be  subsequently  issued  and  accepted.  Policy  SPL- 
20968  was  a  proposed  renewal  policy,  and  was  as  a 
matter  of  course  assigned  that  number.  However,  it 
was  never  proposed  or  submitted  for  acceptance  ex- 
cept in  conjunction  with  acceptance  of  a  retrospective 
agreement  on  a  retrospective  basis. 

The  argument  (p.  14)  that  after  having  made  the 
filings  with  the  Commissions,  appellee  had  the  right 
to  believe  that  appellants  had  accepted  "the  new  in- 
surance" (referring  apparently  to  these  policies),  is, 
for  the  reasons  already  set  forth,  without  the  slightest 
baeiB. 
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Appellee  refers  to  a  declaration  of  policy,  as  if 
this  were  something  that  in  this  instance  could  occur 
independently  of  execution  of  the  retrospective  agree- 
ment. The  signing  of  the  agreement  and  the  declara- 
tion, or  legal  effectiveness  or  acceptance  of  the  poli- 
cies, were  indissolubly  connected.  This  is  shown  by 
the  following  testimony  that  appellee  does  not  quote 
(Tr.  p.  244)  : 

''Q.  So  you  told  him  that  the  company  was 
insisting  on  your  declaration  of  the  policies,  as 
you  put  it,  is  that  correct — the  signing  of  the 
retrospective  agreement  and  the  declaration  of 
the  policies? 
A.     Correct.'* 

If  we  assume  that  the  policies  were  effective  when 
delivered  to  Bayly,  Martin  &  Fay,  then  the  insurance 
would  have  been  renewed.  Yet,  thereafter,  and  as 
evidenced  by  the  letter  of  C.  L.  Anderson,  as  late  as 
December  11,  1946  (Def.  Ex.  RR)  appellee  was  insist- 
ing and  demanding  that  the  insurance  he  renewed  and 
fixed  a  time  limit  within  which  such  renewal  must  be 
effected. 

Appellee  contends  that  although  the  policies  were 
only  offered  in  conjunction  with  a  retrospective  agree- 
ment, and  appellee  was  unwilling  to  write  the  insur- 
ance on  any  other  basis,  in  some  inexplicable  manner 
the  policies  became  immediately  effective  on  a  guar- 
anteed basis.  The  statement  is  made  that  the  proposed 
retrospective  agreement  would  have  ho  effect  on  the 
''issuance"  of  the  insurance.  Appellee  would  disre- 
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gard,  and  its  argument  is  absolutely  inconsistent  with, 
the  proven  facts  in  this  case,  which  are  just  un^jiswer- 
able.  Appellee  does  not  attempt  to  deny  or  dispute 
that  the  uncontradicted  evidence  is  that  from  August, 
1946,  when  renewal  of  insurance  was  first  discussed, 
appellee  refused  to  renew  except  on  a  retrospective 
basis.  Appellants  were  never  offered  insurance  on  any 
other  basis.  Appellee  never  said  to  appellants:  "We 
shall  now  write  the  insurance  on  a  $2.20  guaranteed 
basis.  You  accept  policies  written  on  this  basis  and 
take  under  consideration  the  optional  execution  of  a 
retrospective  agreement  that  will  change  the  rate  oc- 
cording  to  your  loss  experience."  Such  an  offer  was 
not  made  and  the  instructions  of  appellee's  home  office 
prohibited  it  from  being  made.  On  the  other  hand,  ap- 
pellants never  accepted  such  offer.  Appellants  were  no 
more  willing  to  accept  a  $2.20  guaranteed  rate  than 
appellee  was  willing  to  offer  it.  The  argument  of  ap- 
pellee assumes  that  appellants  were  willing  to  accept 
policies  at  that  guaranteed  rate,  and  that  policies  at 
such  rate  would  remain  in  effect  until  apx)ellee  should 
see  fit  to  cancel  same.  According  to  appellee,  if  it  had 
not  seen  fit  to  give  notice  of  cancellation  in  December, 
1946,  these  policies  would  have  remaini^d  in  eft'ect  in- 
definitely. On  such  theory,  the  insurance  had  been  re- 
newed on  a  guaranteed  basis  of  $2.20.  Notliing  could 
be  further  from  the  fact.  There  was  neither  such  an 
offer  nor  such  an  acceptance.  Appellee  would  have  the 
parties  bound  by  a  contract  to  which  neither  had 
s-gieed. 
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Appellee  in  many  instances  has  run  separate  por- 
tions of  the  record  together  as  if  it  were  a  single  con- 
text. An  instance  of  this  appears  on  page  18.  It 
would  seem  therefrom  that  Coughlin  had  the  retro- 
spective agreement  and  the  policy  delivered  for  exami- 
nation at  the  same  time,  and  that  he  failed  to  read 
either.  The  fact  is  that  the  policy  was  not  shown  until 
October  22,  1947,  almost  ten  months  after  coverage  by 
appellee  had  ceased.  Coughlin  did  not  read  the  retro- 
spective agreement  because  the  plan  had  been  ex- 
plained to  him  and  he  knew  that  he  was  not  interested. 
The  letter  denying  liability  that  Cantlen  dictated  (Ex. 
18)  was  signed  by  Davis. 

We  respectfully  direct  attention  to  the  following 
sentence  (p.  19)  : 

*' Appellants'  broker,  who  had  accepted  the 
policies  from  appellee  and  who  had  seen  the  $2.20 
rate  specified  therein,  retained  possession  of  the 
policies  for  appellants  so  informing  appellants 
who,  in  turn,  knew  that  insurance  from  and  after 
September  1,  1946,  was  absolutely  necessary  to 
carry  on  their  transport  business  without  inter- 
ruption." 

Bayly,  Martin  &  Fay  received  the  policies  with  the 
agreement.  It  did  not  accept  them.  They  had  been 
received  subject  to  acceptance  only  on  a  retrospective 
basis.  Appellee  gave  it  no  right  to  accept  them  on  any 
other  basis,  and  according  to  Cantlen 's  own  testimony 
appellants  had  never  agreed  to  the  retrospective 
agreement  or  a  $2.20  guaranteed  rate  of  premium.  If 
Cajitlen  t/)ld  Coughlin  that  he  had  received  the  policies 


28 


with  the  agreement,  of  which  he  was  by  no  means 
positive,  the  reference  could  only  have  been  to  policies 
that  were  referred  to  in  and  which  would  become 
effective  provided  Coughlin  was  willing  to  sign  the 
retrospective  agreement.  Cantlen  retained  possession 
of  the  policies  because  he  was  still  trying  to  induce 
Coughlin  to  accept  the  agreement.  The  negotiations 
were  still  pending. 

The  failure  to  collect  the  deposit  premiums  was  but 
one  of  the  several  instances  of  conduct  on  the  part  of 
Fidelity  and  Bayly,  Martin  &  Fay  inconsistent  with 
the  theory  that  these  policies  became  effective  when 
delivered  to  Cantlen.  It  is  not  a  question  of  when 
measures  to  enforce  collection  would  ordinarily  be 
taken  against  a  delinquent  debtor.  It  is  the  failure  in 
this  instance  to  pursue  the  usual  procedure  of  billing 
and  collecting  deposit  premiums.  Bayly,  Martin  & 
Fay  was  the  agent  of  Fidelity  for  collection  of  the 
premiums,  and  if  these  policies  had  been  deemed  in 
effect  the  deposit  premiums  would  have  been  immedi- 
ately billed  and  paid.  Tliis  was  the  procedure  followed 
in  all  prior  years. 

Appellee  repeatedly  refers  to  the  premium  to  be 
charged  on  final  audit.  It  is  an  element  introduced 
solely  to  create  confusion.  A  final  audit  would  indi- 
cate whether  the  insured  had  paid  the  correct  amount 
of  premium.  It  would  not  affect  or  indicate  the  rate 
of  premium.  In  the  case  of  a  guaranteed  rate  of 
premium,  the  fixed  rate  would  be  at  all  times  known 
and  at  all  times  applied.  The  rate  of  $1,223  would  not 
be  applied  during  the  term  of  the  policy  and  a  rate 
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of  $2.20  on  final  audit.  Bayly,  Martin  &  Fay  would 
not  have  accepted  and  processed  premiums  paid  at  the 
rate  of  $1,223,  unless  that  was  the  premium  rate.  In 
the  case  of  a  Retrospective  Ratins:  Plan  the  rate  will 
depend  on  loss  experience  during  the  policy  term. 
These  policies  are  claimed  to  have  been  effective  from 
September  1,  1946  at  a  guaranteed  $2.20  rate,  and  ad- 
mittedly not  on  a  retrospective  basis. 

The  final  audit  in  this  case  developed  that  appellants 
had  correctly  reported  their  gross  receipts.  The  figures 
were  submitted  to  Davis  for  approval.  When  there 
was  written  or  who  wrote  the  words  upon  the  audit 
sheet  "Assured  refuses  to  sign  retrospective  agree- 
ment— retrospective  rate  not  to  be  used",  does  not 
appear.  This  was  apparently  the  first  time  that  such  a 
contention  was  thought  of.  Davis  looked  only  at  the 
figures  submitted  to  him.  Three  years  later  he  could 
not  honestly  state  that  he  remembered  what,  if  any- 
thing else,  was  on  the  sheet  on  w^hich  the  figures  ap- 
peared, and  he  so  testified.  However,  Challburg  testi- 
fied definitely  that  there  was  nothing  on  the  sheet 
shown  Davis  other  than  the  gross  receipts.  In  refuta- 
tion of  the  endeavor  to  make  it  appear  that  Davis 
approved  the  notation  as  to  the  rate  of  premium,  we 
quote  Challburg 's  testimony: 

"Q.     Were  there  any  extensions  or  anything 
upon  the  document  you  show^ed  to  Mr.  Davis  other 
than  the  gross  receipts  for  his  approval? 
A.     That  is  all. 

Q.     The  only  thing  you  showed  Mr.  Davis  for 
his  approval  were  gross  receipts  whether  or  not 
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they  were  correct,  as  you  took  them  from  the 
books  of  the  California  Motor  Transport  Com- 
pany? 

A.     That  is  right. 

Q.  And  Mr.  Davis  then  appended  his  signature 
approving  your  figure  as  correct  ? 

A.    Yes."  (Tr.  p.  171.) 

Appellee  refers  to  the  payments  made  by  appellants 
as  ''voluntary  payments",  and  as  having  "nothing  to 
do  with  the  balance  of  the  premium  due  appellee  as 
shown  by  final  audit."  These  again  are  simj^ly  words 
calculated  to  lend  confusion.  The  payments  were  no 
more  "voluntary"  than  the  payment  of  premiums  by 
any  insured.  Appellants  were  not  making  and  Bayly, 
Martin  &  Fay  was  not  accepting  as  Fidelity's  agent, 
premiums  at  a  rate  that  was  approximately  half  of 
that  at  which  the  insurance  is  asserted  to  have  been 
actually  carried.  The  final  audit  had  absolutely  noth- 
ing to  do  with  the  rate. 

Appellee  states  that  after  this  final  audit  it  billed 
the  broker  and  that  the  broker  in  turn  l)illed  appel- 
lants. What  happened  was  that  appellee  billed  the 
broker  and  the  broker  contended  that  the  bill  was 
unjustified  and  out  of  order.  The  broker  did  not  bill 
appellants  imtil  October  22,  19-17,  and  then  told  ap- 
pellants not  to  pay  the  ))i]l  and  to  write  the  letter 
Cantlen  dictated  denying  lialnlity.  Appellee  refers  to 
Exhibit  17,  a  letter  addressed  by  Bayly,  Martin  &  Fay 
to  appellants,  making  a  demand  for  additional 
premium.  Although  the  letter  is  dated  August  7, 1947, 
it  was  not  mailed  and  was  only  delivei'ed  on  October 
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22,  1947,  at  the  time  that  Cantlen  dictated  and  had 
appellants  sign  Exhibit  18. 

On  page  26  of  its  brief  appellee  sets  forth  the  argu- 
ment made  to  Cantlen  in  justification  of  the  charge 
now  sued  upon.  The  argument  is  an  admission  that 
these  policies  were  not  written  on  a  guaranteed  basis. 
We  call  attention  to  this  statement: 

''The  broker  was  clearly  told  hy  appellee  HJiat 
the  company  would  not  have  issued  the  policies 
at  a  lotver  rate  on  a  guaranteed  basis,  and  that  if 
the  insurance  coryipany  issued  the  policies  on  a 
guaranteed  basis  they  would  have  insisted  upon  a 
rate  of  $2.20'/' 

The  argument  is  a  frank  and  unqualified  admission 
that  the  policies  were  not  in  fact  issued  on  a  $2.20 
guaranteed  basis.  The  present  action  is  based  on  the 
claim  that  the  insurance  company  did  issue  the 
policies  on  a  guaranteed  basis.  If  this  had  been  true, 
appellee's  contention  in  justification  of  the  charge 
made  would  not  have  been  that  if  the  policies  had 
been  written  on  a  guaranteed  basis  the  guaranteed 
rate  would  not  have  been  less  than  $2.20. 

Repeated  efforts  are  made  to  place  a  distorted 
significance  on  the  presentation  of  claims.  The  claims 
were  not  presented  under  these  policies.  The  question 
in  this  case  is  not  whether  or  not  there  was  insurance, 
but  whether  insurance  existed  under  these  particular 
policies.  If  insurance  existed  at  all,  appellants  were 
entitled  to  present  claims  and  refer  for  defense 
actions  upon  claims. 
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Let  us  assume,  aQ:ain,  that  during  the  binder  period, 
and  before  appellee  had  offered  any  policy  of  insur- 
ance, appellants  had  determined  there  was  no  hope 
of  nearotiatinp:  satisfactorv  covera<2:e  with  Fidelity  and 
had  placed  their  insurance  elsewhere,  or  that  Fidelity 
had  determined  that  it  did  not  want  to  offer  any 
insurance  to  appellants.  Certainly,  all  claims  which 
had  arisen  from  the  beginning  of  the  binder  period 
to  the  date  of  termination  of  negotiations  would  have 
had  to  be  paid  or  defended  by  Fidelity.  Exhibit  9 
discloses  that  a  claim  arose  on  September  1,  1946, 
the  very  first  day  of  the  binder  period.  Most  assuredly 
appellants  were  entitled  to  have  that,  and  all  similar 
claims  defended,  whether  or  not  a  policy  was  ulti- 
mately offered  and  accepted. 

Appellants  unquestionabl^y  had  the  right  to  expect 
and  demand  that  their  claims  be  paid  or  defended. 
Insistence  thereon  did  not  constitute  a  recognition  of 
the  disputed  policies.  The  entire  conduct  of  appellants 
was  consistent  with  their  present  position,  that  they 
were  covered  not  by  the  policies,  but  by  the  binder, 
extended  by  implication,  or  an  implied  extension  of 
the  former  policy.  Appellee  emphasizes  the  fact  that 
appellants  referred  claims  to  it  aftej*  they  loiew  of 
the  demand  for  additional  premiums  and  ask  this 
Court  to  accept  such  reference  as  a  ratification  of 
the  policies.  It  cannot  have  such  an  effect.  Appellants 
upon  receiving  notification  of  the  demand  for  addi- 
tional premiums,  denied  liability  therefor.  They  main- 
tained that  they  had  fully  performed  their  contract 
by  paying  premiums  at  the  rate  they  understood  was 
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in  effect.  They  demanded  like  performance  of 
Fidelity.  The  acceptance  by  Fidelity  of  such  claims, 
with  the  knowledge  that  appellants  did  not  recognize 
the  policies  in  dispute  as  their  insurance  coverage, 
but  were  relying  on  the  binder  or  an  implied  exten- 
sion of  the  former  policy,  may  be  construed  to  be  an 
admission  on  the  part  of  Fidelity  that  its  obligation 
existed  separate  and  apart  from  the  policies.  This  is 
not  a  case  in  which  one  has  accepted  the  benefit  of  a 
policy  of  insurance  and  has  refused  to  pay  the  pre- 
mium. This  is  a  case  in  which  there  exists  a  dispute 
as  to  insurance  coverage  that  was  actually  effective. 
Under  these  circumstances  the  presentation  of  claims 
by  appellants  and  the  acceptance  of  them  by  Fidelity 
cannot  and  does  not  amount  to  a  ratification  of  the 
policies  claimed  to  have  been  in  existence  by  Fidelity. 
Rather,  since  appellants  had  considered  that  they 
had  performed  their  obligation  in  full,  and  had  so 
notified  Fidelity,  the  recognition  of  the  obligation  to 
defend  by  Fidelity  may  more  logically  be  construed 
as  an  admission  of  the  validity  of  the  position  of  ap- 
pellants. 

Even  with  respect  to  the  claims  themselves,  appellee 
makes  a  misstatement: 

''In  making  reports  to  appellee,  appellants 
used  regular  forms  approved  by  the  National 
Bureau  wdth  policy  numbers  appearing  on  the 
forms  in  some  cases,  although  not  always."  (Ap- 
pellee's Brief,  p.  38.) 

The  fact  is  that  the  policy  numbers  did  not  appeiar 
on  the  forms  submitted  by  appellants.  The  testiraonF 
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of  appellee,  itself,  establishes  this  fact.  (Tr.  pp.  121- 
122.) 


ARGUMENT. 

We  turn  now  to  appellee's  arguments.  Appellee 
does  not  attempt  to  prove  that  these  policies  were 
offered  for  acceptance  on  a  guaranteed  basis,  or  to 
answer  the  detailed  argument  of  appellants  demon- 
strating that  these  policies  were  only  submitted  in 
conjunction  with  the  retrospective  agreement.  Ap- 
pellee does  not  attempt  to  prove  that  appellants  were 
ever  willing  to  pay  or  agreed  to  pay  a  $2.20  guaran- 
teed rate  of  premium. 

It  is  contended  that  bj'  accepting  the  benefits  of  the 
policies,  appellants  became  obligated  to  pay  the 
premiums.  The  argument  begs  the  question.  Appel- 
lants claim  that  they  were  entitled  to  these  same  bene- 
fits under  a  former  policy  and  binder,  and  that  they 
paid  and  appellee  accepted  payment  for  these  benefits 
at  the  rate  of  the  former  policy.  Appellee's  argument 
assumes  that  appellee  made  an  offer  and  that  appel- 
lants accepted  that  offer  by  taking  its  benefits.  The 
first  insurmountalile  difficulty  is  to  prove  the  offer. 
This  appellee  docs  not  and  cannot  do.  The  second 
difficulty  is  that  the  benefits  enjoyed  were  not  at- 
tributable to  the  asserted  offer,  but  were  benefits  that 
had  been  enjoyed  under  a  prior  policy,  for  the  exten- 
sion of  which  a  binder  had  been  issued  and  for  which 
benefits  appellants  paid  at  the  rate  of  the  former 
policy. 
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FINDINGS  AND  JUDGMENT. 

Appellee  asserts  over  and  over  that  the  findings  are 
supported  by  substantial  evidence,  but  completely 
fails  to  answer  the  aro'uments  presented.  Let  appellee 
explain  when  or  how  the  policies  could  have  become 
effective  in  the  face  of  the  following  undisputed 
facts : 

1.  Consistent  refusal  of  appellee  to  consider 
the  renewal  of  the  insurance  on  a  guaranteed 
basis. 

2.  Submission  of  the  policies  in  conjunction 
with  the  retrospective  agreement,  which  by  its 
terms  modified  the  rate  set  forth  in  these  policies. 

Can  appellee  point  out  when  or  how  appellants  or 
Bayly,  Martin  &  Fay  ever  indicated  that  appellants 
were  willing  to  accept  policies  bearing  a  $2.20  rate 
of  premium'? 

Can  appellee  explain  the  conduct  of  Bayly,  Martin 
&  Fay  and  Fidelity  in  connection  with  this  insurance  ? 
If  these  policies  had  actually  been  in  effect  Bayly, 
Martin  &  Fay  would  have  known  it  and  so  would 
appellee.  There  could  not  possibly  have  been  this 
combination  of  errors: 

Payment  of  the  former  premium  by  appellants. 

Acceptance  of  the  former  premium  by  Bayly, 
Martin  &  Fay. 

Acceptance  of  the  former  premium  by  appellee. 
Retentioi^i  of  the  polides  by  Bayly,  Martin  & 
Fay. 


Contention  by  Bayly,  Martin  &  Fay  that  ap- 
pellee was  not  entitled  to  charge  the  additional 
premium. 

Can  appellee  explain  away  the  admitted  argument 
of  appellee  in  support  of  the  charge  made,  that  if  it 
had  written  the  insurance  on  a  guaranteed  basis  it 
would  have  charged  a  $2.20  rate? 

When  analyzed,  the  arguments  of  appellee  are 
mere  evasions.  The  findings  of  the  Trial  Court  of  the 
legal  effectiveness  of  the  policies  are  unsupported. 
After  the  Court's  opinion  it  would  have  been  a  vain 
and  useless  act  to  present  findings  supporting  a  posi- 
tion at  variance  with  the  opinion. 

Appellee  argues  that  since  the  policies  were  in  effect 
entitling  appellee  to  the  premiums  claimed,  the  binder 
has  nothing  to  do  with  appellee's  claim.  This  argu- 
ment again  begs  the  question.  Appellee  just  will  not, 
undoubtedly  because  it  cannot,  squarely  meet  the  issue 
in  this  case.  Of  course,  if  the  insurance  had  been  re- 
newed, the  renewal  policies  would  have  supplanted 
the  binder.  The  point  is  that  the  insurance  was  not 
renewed  by  these  policies.  The  policies  were  written 
and  delivered  to  Bayly,  Martin  and  Fay.  In  that  sense 
only  were  they  issued.  With  so  much  every  one  agrees. 
However,  the  policies  did  not  become  effective  and 
supplant  the  binder,  unless  they  were  offered  for  ac- 
ceptance on  a  guaranteed  basis  and  accepted  on  that 
basis.  This,  the  evidence  does  not  support,  and  ap- 
pellee simply  evades  the  issue.  The  main  question  in 
this  case  is  assiuned.  On  the  assumption  th^f  the 
policies  were  issued  (in  the  sense  of  having  become 
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legally  effective)  it  is  reasoned  that  they  supplanted 
the  binder.  The  fallacy  is  in  the  assumption. 

Appellee  in  like  manner  argues  that  the  retro- 
spective agreement  has  nothing  to  do  with  appellee's 
claim.  The  contention  is  that  the  policies  became 
effective  without  the  signing  of  the  retrospective 
agreement.  To  prove  this  contention  appellee  must 
do  more  than  refer  to  some  self-serving  conclusions 
of  Mettalia  that  the  acceptance  of  the  Retrospective 
Rating  Plan  was  not  a  condition  to  the  effectiveness 
of  the  policies.  Appellee  is  faced  with  the  following 
undisputed  facts,  which  it  seems  necessary  to  repeat 
in  order  to  demonstrate  the  repeated  fallacies  of 
appellee : 

1.  Appellee  from  the  start  of  negotiations 
positively  refused  to  consider  the  renewal  of  the 
insurance  on  a  guaranteed  basis. 

2.  Appellee  from  the  start  of  negotiations  in- 
sisted that  the  insurance  be  renewed  on  a  retro- 
spective rating  basis. 

3.  The  policies  were  written  in  conjunction 
with  an  agreement  embodying  a  Retrospective 
Rating  Plan  expressly  converting  the  rate  of 
premium  set  forth  in  the  policies  into  a  fluctuat- 
ing rate,  dependent  on  loss  experience  of  the 
insured. 

4.  The  agreement  and  policies  were  simul- 
taneously submitted  to  Bayly,  Martin  &  Fay. 

5.  The  Retrospective  Rating  Plan  was  re- 
fused. 
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The  foregoin^^  facts,  which  are  of  the  essence,  are 
undisputed  and  appellee  simply  ignores  them.  Testi- 
mony and  evidence  that  show  beyond  any  possible 
doubt  that  the  signing  of  the  retrospective  agreement 
was  a  condition  of  renewal,  set  forth  in  appellants' 
opening  brief,  are  unchallenged  and  unanswered.  No 
attempt  is  made  to  explain  how  Bayly,  Martin  &  Fay 
could  have  so  grossh^  ei*red  as  to  retain  the  policies, 
accept  and  process  premiums  at  the  rate  of  the  former 
policy,  refuse  to  send  bills  for  additional  premium 
to  the  insured  and  dispute  any  right  on  the  part  of 
appellee  to  charge  premiums  at  a  $2.20  guaranteed 
rate. 

On  pages  52  and  53  appellee  again  combines  testi- 
mony from  various  poi-tions  of  the  record,  covering 
different  times  and  matters,  as  if  they  were  part  of  a 
single  context.  Portions  of  the  record  explanatory  of 
what  is  set  forth  are  omitted.  For  example,  immed- 
iately following  the  portion  of  Cantlen's  testimony 
quoted  on  page  53,  there  appears  in  the  record  the 
following  question  and  answer,  definitely  showing 
that  the  premiums  were  only  to  become  effective  in 
conjunction  with  the  retrospective  agreement: 

"Q.  (Mr.  Murman.)  I  would  like  to  have 
you  take  Policy  No.  209(iS,  the  primary  policy, 
plaintiff's  Exhil)it  3,  and  point  out  to  the  Court 
where  in  that  policy  there  is  any  reference  made 
to  the  retrospective  agreement. 

A.  It  would  not  be  necessary  to  be  referred  to 
in  here  because  the  policies  were  definitely  issued 
with  the  understanding  that  the  retrospective 
agreement  would  be  ejitered  into.*'  (Tr.  p..  295.) 
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At  the  bottom  of  page  53  appellee  makes  this  argu- 
ment: 

"In  view  of  the  foregoing,  appellee  urges  that 
the  unexecuted  retrospective  agreement  can  be  of 
no  evidentary  value  in  this  law  suit  since  it  never 
bound  the  parties  and  clearly,  whether  executed 
or  not,  was  not  intended  as  a  condition  to  the 
effectiveness  of  the  insurance  which  appellants 
concede  covered  them  for  all  purposes." 

The  agreement  never  bound  the  parties  and  neither 
did  the  policies,  for  the  agreement  and  policies  con- 
stituted a  single  offer,  which  was  not  open  for  ac- 
ceptance in  part.  The  statement  or  implication  that 
appellants  concede  that  they  were  covered  by  these 
policies  is  just  a  plain  and  bald  misstatement.  If  the 
case  of  appellee  were  meritorious  resort  would  not 
be  had  to  such  methods  of  argument. 

On  page  55  appellee  contends  that  voluntary  audits 
and  deposit  premiums  had  nothing  to  do  with  ap- 
pellee's claim.  The  repeated  payment  of  premiums  at 
the  rate  of  the  former  policy,  the  acceptance  and  pro- 
cessing of  the  payments  by  Bayly,  Martin  &  Fay  and 
the  reports  and  remittances  of  Bayly,  Martin  &  Fay 
to  appellee,  which  it  accepted  and  approved,  are  re- 
ferred to  as  "vohmtary  audits."  The  failure  to  collect 
any  deposit  the  premiums  is  an  irregularity  and  de- 
viation from  standard  practice  indicative,  in  the  same 
manner  as  the  other  acts  of  conduct,  that  the  policies 
were  not  considered  operative  so  that  it  was  in  order 
to  collect  the  deposit  premiums. 
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The  acceptance  of  premiums  at  the  rate  of  the 
former  policy  has  been  referred  to  both  as  evidence 
that  the  rate  in  the  policies  in  question  was  not  effec- 
tive, and  also  as  a  waiver  and  estoppel.  Appellee's 
answer  is  again  nothing  but  an  assumption  that  begs 
the  question.  Appellee's  argument  is  that  policies  had 
been  issued  to  supersede  the  binder.  In  order  to 
supersede  the  binder  the  policies  had  to  be  effective, 
and  this  is  the  very  question  in  issue.  Then  follows 
this  statement: 

"So  the  policies  alone  determine  the  $2.20  rate 
which  was  used  in  connection  with  the  final  audit 
in  computing  the  amount  on  which  the  premium 
balance  rests." 

Here  again  the  argument  is  nothing  but  an  assump- 
tion of  the  issue  and  another  confusing  reference  to 
the  *' final  audit."  If  these  policies  determined  that 
appellants  were  obligated  to  pay  a  $2.20  rate,  then 
that  obligation  existed  from  September  1,  1948.  It  did 
not  arise  in  April,  1947,  the  date  of  the  final  audit. 
The  acceptance  of  another  rate,  which  was  that  of 
the  former  policy,  as  the  basis  for  all  premium 
earned  from  September  1,  1946  until  Jaiuiary  21, 
1947,  was  a  clear  indication  that  a  rate  of  $2.20  was 
not  considered  in  effect.  Ai)pellee  does  not  dispute  the 
fact  that  Bayly,  Martin  &  Fay  was  the  agent  of  Fi- 
delity for  the  collection  of  the  premiums,  and  that  its 
action  in  accepting  and  processing  the  payments  was 
that  of  Fidelity. 

The  point  of  waiver  and  estoppel  is  not  answered. 
The  defense  was  pleaded  and  tJiere  was  no  finding 
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thereon.  It  is  a  meritorious  defense.  Appellee's  con- 
duct lulled  appellants  into  the  belief  that  they  were 
covered  by  the  rate  of  the  former  policy  and  that  was 
the  reason  that  appellants  did  not  immediately  place 
the  insurance  elsewhere. 

Appellee  contends  that  actions  of  Bayly,  Martin  & 
Fay,  the  broker,  bound  appellants  by  these  policies. 
The  actual  lack  of  authority  to  do  any  such  thing  is 
undisputed.  At  no  time  was  Bayly,  Martin  &  Fay 
authorized  to  accept  insurance  without  the  submission 
to  and  express  authorization  of  appellants.  Cantlen 
testified  that  appellants  never  agreed  to  pay  a  $2.20 
rate  of  premium.  What  did  Bayly,  Martin  &  Fay  do 
that  bound  appellants  by  these  policies?  It  received 
the  policies  with  the  retrospective  agreement.  It  re- 
tained the  policies  in  its  possession,  while  it  was  en- 
deavoring on  the  one  hand  to  get  appellants  to  favor- 
ably consider  acceptance  of  insurance  with  a  Retro- 
spective Rating  Plan  for  premium,  and  endeavoring 
on  the  other  hand  to  get  appellee  to  quote  a  guaran- 
teed rate  of  premium.  Bayly,  Martin  &  Fay  told 
appellee  that  appellants  were  not  disposed  to  accept 
a  Retrospective  Rating  Plan.  It  never  told  and  never 
had  occasion  to  tell  appellee  that  appellants  would 
not  agree  to  a  $2.20  rate  of  premium,  as  such  an 
offer  was  never  submitted  to  it  for  transmission  to 
appellants,  and  the  notification  that  appellants  would 
not  pay  such  a  rate  would  have  been  a  wholly 
gratuitous  remark. 

Reference  is  made  to  the  fact  that  Bayly,  Martin  & 
Fay  used  the  number  SPL-20968  m  reporting,  re- 
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mitting  and  presenting  claims  to  appellee.  As  pointed 
out  in  the  opening  brief,  this  reference  has  no  signifi- 
cance. The  number  was  assigned  arbitrarily  in  Au- 
gust, 1946,  when  the  binder  was  issued,  and  thereafter 
in  all  communications  between  Bayly,  Martin  &  Fay 
and  appellee  the  coverage  was  identified  by  that  num- 
ber. The  lack  of  significance  of  the  letter  to  the 
American  Manganese  Company  has  already  been  con- 
sidered. As  appellee  was  entirely  ignorant  of  this 
communication,  it  could  not  by  any  possibility  have 
been  an  act  on  the  part  of  Bayly,  Martin  &  Fay  bear- 
ing on  acceptance  of  these  policies. 

On  page  62  appellee  makes  this  statement: 

**  Failure  to  sign  the  proposed  retrospective 
agreement  as  to  the  final  audit  premium  would 
also  appear  immaterial  where  the  conduct  of  the 
parties  claim-wise  showed  each  believed  the  in- 
surance was  in  force  as  written  until  cancelled." 

The  conduct  of  the  parties  does  anything  but  show 
they  believed  the  insurance  was  in  force  under  these 
policies.  The  final  audit  did  not  affect  the  rate  of 
premium.  If  the  policy  had  been  regarded  as  effec- 
tive, Bayly,  Martin  &  Fay,  as  the  agent  of  appellee, 
would  have  collected  the  rate  of  premium  that  the 
policies  called  for.  Claims  were  presented  because 
coverage  existed  pending  negotiations  for  renewal. 
The  premiums  for  this  coverage  were  paid  and  ac- 
cepted. The  claims  for  losses  would  have  been  pre- 
sented by  appellants  in  exactly  the  same  manner,  if 
the  proposed  policies  and  retrospective  agreement  had 
never  been  written.  Coverage  existed  mider  tJi^  bindej 


43 

or  an  oral  extension  of  the  former  policy.  That  cover- 
age would  end  if  and  when  it  was  supplanted  by  new 
policies.  It  remained  in  effect  until  so  supplanted  or 
until  cancelled.  Under  it  appellants  were  insured, 
were  entitled  to  present  claims,  and  appellee  was 
bound  to  accept  and  assume  the  care  of  such  claims. 

Appellants  did  not  accept  any  benefits  from  or 
under  these  policies.  They  accepted  only  the  benefits 
to  which  they  were  entitled  under  extended  coverage 
pending  negotiations  for  renewal.  The  contention  that 
benefits  were  accepted  under  these  policies  again  as- 
sumes that  the  policies  became  effective. 

The  final  contention  is  that  appellants  ratified  the 
acts  of  their  agent,  Bayly,  Martin  &  Fay.  Bayly,  Mar- 
tin &  Fay  did  nothing  that  purported  to  bind  appel- 
lants respecting  acceptance  of  these  policies.  There 
was  nothing  for  appellants  to  disavow.  Appellee 
argues  that  Bayly,  Martin  &  Fay  accepted  the  policies 
by  retaining  possession  of  them.  Possession  was  re- 
tained while  endeavoring  to  get  approval  of  the  retro- 
spective agreement.  Appellee  is  not  in  a  position  to 
submit  to  the  broker  an  agreement  and  policies  for 
combined  acceptance,  approve  the  retention  of  the 
agreement  while  an  endeavor  is  made  to  induce  its 
acceptance  by  the  insured,  and  at  the  same  time  con- 
tend that  the  retention  of  the  policies  constitutes  an 
acceptance  of  them  by  the  insured  independently  of 
the  agreement. 
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CONCLUSION. 

The  appellee  in  this  case  is  endeavoring  to  recover 
premiums  on  policies  that  the  evidence  positively 
demonstrates  never  became  effective.  The  judgment 
in  favor  of  appellee  is  inconsistent  with  the  undis- 
puted facts.  If  appellee  had  the  right  to  collect  pre- 
miums on  these  policies,  then  appellants  would  have 
had  the  right  to  enforce  claims  arising  under  them. 
We  have  previously  posed  the  question,  and  here  re- 
peat it,  because  we  believe  it  is  crucial.  Let  us  assume 
that  these  policies  did  not  purport  to  cover  the  same 
risks  as  the  former  Policy  1457,  but  covered  other 
risks  and  other  equipment.  Let  us  assume  that  a  loss 
occurred  of  this  added  character,  and  that  appellants 
claimed  that  these  policies  had  been  issued  and  ac- 
cepted (not  simply  written  and  delivered,  but  issued 
in  the  sense  of  having  become  legally  effective).  Let 
us  assume  that  appellee  claimed  that  the  documents, 
the  testimony  and  the  conduct  of  the  parties  showed 
conclusively  that  the  policies  were  only  to  become  ef- 
fective when  and  if  the  retrospective  agreement  was 
signed,  a  condition  that  never  was  fulfilled.  In  the 
face  of  the  undisputed  evidence  in  the  record  of  this 
case,  such  a  contention  on  the  part  of  appellants 
would  have  been  deemed  nothing  less  than  outrageous. 
Once  the  clouds  of  confusion  raised  by  appellee  have 
been  dissipated,  the  claim  asserted  by  ai)pellee  will 
be  deemed  to  be  equally  devoid  of  merit.  Indeed,  the 
rights  are  reciprocal  and  must  stand  or  fall  together. 
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APPELLANTS'  REPLY  TO  BRIEF  OF  APPELLEE 
BAYLY,  MARTIN  &  FAY,  INC.,  OF  CALIFORNIA. 


A  CONFUSING  USE  OF  TERMS. 
Bayly,  Martin  &  Fay  in  its  brief  repeatedly  refers 
to  the  ^'issuance"  and  ^^ssue"  of  Policies  SPL-20968 
and  SPL-20950.  When  appellee  uses  these  terms  it 
refers  to  the  writing  of  the  policies  and  the  physical 
delivery  of  same  to  appellee,  together  with  the  retro- 
spective agreement.  At  the  bottom  of  page  9  of  its 
brief  appellee  states  'Whether  the  policies  in  question, 
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that  had  been  issued  in  fact,  were  or  were  not  'issued' 
as  a  matter  of  law  is  to  be  decided  between  plaintiffs 
and  defendants  and  does  not  affect  third  party  defend- 
ant." By  the  words  "issued  in  fact",  appellee  can 
only  mean  that  the  policies  were  written  and  delivered 
to  said  appellee  with  the  retrospective  agreement.  By 
the  word  ''  'issued"  as  a  matter  of  law"  said  appellee 
can  only  mean  "issued"  in  the  sense  of  having  become 
legally  effective,  offered  and  accepted  on  the  same 
terms,  binding  upon  insured  and  insurer. 

No  one  questions  the  fact  that  the  policies  were 
written  and  delivered  to  Bayly,  Martin  &  Fay  in  con- 
junction with  the  retrospective  agreement.  When  ap- 
pellee in  its  brief  states  that  the  policies  were  issued, 
when  it  states  that  it  informed  appellants  that  the 
policies  were  issued,  it  refers  to  these  undisputed 
facts,  and  entirely  and  completely  avoids  the  questions 
of  whether  the  policies  were  only  offered  in  conjunc- 
tion with  the  retrospective  agreement,  to  be  effective 
only  on  execution  of  that  agreement,  and  wliether  they 
ever  became  effective  by  acceptance  and  compliance 
with  the  condition  upon  which  they  were  offered.  With 
the  vital  issue  in  this  case,  said  appellee  maijitains  that 
it  is  not  concerned.  We  must  avoid  being  contused 
by  subtle  and  misleading  use  of  terms. 


GENERAL  STATEMENT. 
While  we  earnestly  contend  that  such  is  not  the  fact, 
for  the  purpose  of  considering  the  third  party  issues 
it  must  be  assumed  that  policies  contammg  a  ^Aran- 
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teed  premium  of  2.20  per  cent  of  gross  receipts  were 
issued  by  Fidelity  and  were  accepted  by  some  act  or 
omission  of  third  party  plaintiffs  or  defendant.  Under 
the  evidence  adduced  at  the  trial  of  this  action,  the 
conclusion  is  inescapable  that  if  a  liability  on  such 
policies  exists  it  could  only  have  arisen  by  wrongful 
and  unauthorized  action  of  third  party  defendant. 

The  position  of  third  party  defendant  is  an  anoma- 
lous one.  At  no  time  did  it  ever  consider  or  believe 
that  the  policies  herein  sued  upon  (policies  bearing  a 
flat,  guaranteed  premium  of  2.20)  were  ever  issued, 
offered  or  open  to  acceptance.  Nevertheless,  it  dis- 
claims any  liability  for  the  unauthorized  acceptance  of 
these  policies  and  bases  its  disclaimer  on  the  ground 
that  it  fully  performed  its  duty  by  advising  third 
party  plaintiffs  of  the  receipt  of  policies  issued  in  con- 
junction with  a  retrospective  premium  plan.  No  at- 
tempt is  made  by  third  party  defendant  to  explain 
how,  or  in  what  manner  advice  of  the  receipt  of  such 
policies  could  in  any  way  be  construed  to  release  it 
from  liability  for  the  acceptance  of  the  policies  in  dis- 
pute, policies  bearing  a  guaranteed  rate  of  premium. 

The  implication  is,  and  appellee's  argument  is  based 
upon  the  assumption,  that  when  Bayly,  Martin  and 
Fay  told  Coughlin  of  the  receipt  of  policies,  it  told 
him  of  the  receipt  of  policies  which  bore  a  guaranteed 
rate  of  premium  and  which  were  effective  without 
signing  the  retrospective  agreement,  instead  of  the 
receipt  of  policies  of  which  the  retrospective  agree- 
ment was  an  integral  part.  Such  implication  and  as- 
BUiizption  are  erroneous. 
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It  is  manifest  that  third  party  defendant,  at  all 
times,  considered  and  understood  that  the  policies  it 
had  received  were  issued  in  conjunction  with,  and  as 
an  integral  part  of  a  retrospective  premium  plan.  The 
testimony  of  third  party  defendant  conclusively  estab- 
lishes this  fact.  The  followini?  excerpts  from  its  testi- 
mony are  worthy  of  note  in  this  res^ard: 

"A.  Yes.  They  set  up  those  rates,  but  they 
were  issued  in  conjunction  with  another  agree- 
ment. 

Q.  I  would  like  you  to  take  policy  No.  20968, 
which  is  the  primary  policy,  plaintiff's  Exhibit  3, 
and  point  out  to  the  court  where  in  that  policy 
there  is  any  reference  made  to  the  retrospective 
agreement. 

A.  It  would  not  be  necessary  to  be  referred  to 
in  here  because  the  policies  were  definitely  issued 
with  the  understanding  that  the  retrospective 
agreement  would  be  entered  into."    (Tr.  295.) 

'*Q.  Why  did  Bayly,  Martin  &  Fay  not  deliver 
Policies  20950  and  20968  to  California  Motors 
prior  to  October  22,  1947? 

A.     The  reason  the  policies  were  not  delivered, 

Mr.  Eisner,  was  because  the  policies  were  issued 

in  conjunction  with  the  retrospective  agreement, 

and  the  retrospective  agreement  was  never  signed, 

so,    therefore,    in    our    opinion,    the    transaction 

wasn't  completed."    (Tr.  273.)  l 

*  «  »  «  «  •  •  I 

"Q.  Did  you  tell  him  that,  in  your  opinion, 
the  company  wasn't  justified  in  claiming  addi- 
tional premiums? 

A.  I  told  him  that  I  did  not  believe  that  they 
were   eoititled   to   the   2.20   rate   on    the  earned 
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premium  developed,  or,  in  the  gross  receipts  re- 
ported. 

Q.  What  was  your  full  conversation  with  him 
pertaining  to  that? 

A.     I  contended  that  the  rate  was  excessive;  in 

other    words,    they    were    charging    this    earned 

premium  on  a  guaranteed  basis,  and  that  I  would 

not — the  assured  never  agreed  to  pay  2.20  on  a 

guaranteed  basis,  and  I  felt  that  the  rate  was 

excessive  on  the  guaranteed  basis  *   *   *"   (Tr. 

276.) 
******* 

''Q.  Did  you  tell  him  anything  in  addition  to 
that? 

A.    Well,   I  made  the  same   contention  as  I 

made  to  Mr.  Mettalia,  and  I  did  not  agree  or 

ever  felt  that  they  were  entitled  to  charge  on  a 

guaranteed  basis  rate,  the  rate  that  was  proposed 

on  the  retrospective  basis."  (Tr.  277.) 
******* 

''Q.    What  was  said? 

A.  I  objected  to  the  rate  charged  in  this  final 
audit,  and  contended  that  the  rate  of  2  per  cent 
for  the  primary  should  not  apply  at  the  earned 
premium  because  the  rate  of  2  per  cent  was  only 
— was  to  be  used  in  connection  with  the  retro- 
spective agreement,  or  retrospective  agreement 
basis,  and  I  felt  that  they  were  not  charging  a 
correct  premium  in  applying  the  2.20  rate  for 

the  over-all  coverage."   (Tr.  336.) 
******* 

'*A.  I  had  a  further  meeting  with  Mr.  Met- 
talia and  we  were — we  went  over  into  Mr.  Ander- 
son's office  to  review  the  whole  situation  again, 
and  I  made  the  same  contention,  that  I  did  not 
feel  that  the  insurance  company  was  entitled  to 
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use  the  2.20  rate  basis  because  that  basis  was  to 
be  used  in  connection  with  the  retrospective 
agreement,  and  that  my  assured  had  never 
agreed  to  a  2.20  rate  on  a  guaranteed  basis,  and 
that  in  view  of  the  retrospective  agreement  not 
having  been  signed  and  entered  into,  that  I  could 
not  agree  with  them  that  they  were  entitled  to  a 
2.20,  which  would  have  been  the  standard  rate 
under  the  retrospective  plan."  (Tr.  336-337.) 

*  *  *  4t  »  «  ft 

*'A.  Yes.  I  remember  when  the  young  lady 
brought  the  remittance  in,  called  to  my  attention 
the  remittance  had  been  received,  and  I  told  her 
to  hold  it  up  because  the  transaction  had  not 
been  completed  as  far  as  w^e  are  concerned ;  there 
was  no  agreement ;  the  assured  had  not  signed  or 
agreed  to  the  retrospective  basis  on  which  the 
company  was  insisting,  and  so  I  felt  that  it  was 
still  an  unsettled  problem,  and,  to  my  best  recol- 
lection, I  told  her  just  to  hold  that  temporarily. 

Q.  Were  you  asked  on  direct  examination, 
when  someone  else  called  you  as  a  witness,  as  to 
why  you  didn't  deliver  the  policy  to  Mr.  Cough- 
lin  when  you  received  it  in  October,  1946? 

A.  I  didn't  deliver  the  policies  to  Mr.  Cough- 
lin  because  the  policies  were  issued  in  conjunction 
with  the  retros])ective  agreement,  and  until  and 
unless  the  retrospective  agreement  was  signed  I 
didn't  wish  to  involve  the  contracts  and  put  them 
through  our  books.  It  was  still  an  unfinished 
matter,  as  far  as  our  office  was  concerned."  (Tr. 
338-339.) 

We  also  call  attention  to  the  following  statements 
made  in  said  appellee's  brief: 
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"On  or  about  September  23,  Cantlen  was  called 
to  the  Fidelity  and  Casualty  Company  office  and 
delivered  an  nltimatinn  that  the  policies  would 
have  to  issue  on  a  retrospective  plan  basis.  (Tr. 
p.  326)  ;  shortly  thereafter  Cantlen  received  the 
policies  SPL  20968,  and  the  proposed  retrospec- 
tive agreement,  Defendants'  Exhibit  C;  upon  re- 
ceipt of  the  policies  Cantlen  read  them  and  knew 
that  the  rate  was  therein  set  up  as  a  standard 
rate  of  $2.00  per  $100  of  gross  earnings. 

Irmnediately  after  receiving  the  policies  and 
the  retrospective  agreement  from  the  plaintiff 
Cantlen  went  to  see  Coughlin  taking  with  him  the 
proposed  retrospective  agreement  hut  not  taking 
the  policies  because  Bayly,  Martin  <k  Fay  did 
not  consider  the  issuance  of  the  policies  a  com- 
pleted transaction  because  of  the  insistence  of 
plaintiff  that  the  retrospective  agreement  be 
signed;  the  policies  tvere  finally  physically  de- 
livered to  the  defendant  on  or  about  October  27, 
1947,  at  tvhich  time  Cantlen  was  still  arguing 
with  plaintiff  that  they  should  not  charge  the 
the  $2.00  standard  rate."  (Bayly,  Martin  &  Fay 
Brief,  p.  6.) 

Again  (page  15)  : 

''The  very  plausible  reason  that  the  policies 
were  held  by  third  party  defendant  was,  as  stated 
by  Mr.  Cantlen: 

'A.  The  reason  the  policies  were  not  delivered, 
Mr.  Eisner,  was  because  the  policies  were  issued 
in  conjunction  with  the  retrospective  agreement, 
and  the  retrospective  agreement  was  never  signed, 
so,  therefore,  in  our  opinion  the  transaction 
wasn't  complet€d/  (Tr,  p.  273.)'' 
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Bayly,  Martin  &  Fay  never  had  any  idea  that  the 
rate  set  forth  in  policies  20968  and  20950  would  be 
charged  until  the  demand  made  by  plaintiff  on  April 
19,  1947. 

"Defendants  make  a  further  point  of  the  fact 
that  third  party  defendant  did  not  immediately 
notify  defendants  of  a  premium  demand  which 
third  party  defendant  received  on  April  19,  1947. 
What  defendants  overlook  is  that  this  was  the 
first  notice  to  third  party  defendant  that  plaintiff 
was  definitely  claiming  payment  at  the  $2.20  rate. 
(Tr.  p.  275.)  Following  receii)t  of  this  demand 
Mr.  Cantlen  for  third  party  defendant  engaged 
in  discussions  with  plaintiff  as  to  the  validity  of 
this  claim,  disputed  the  right  of  plaintiff  to  col- 
lect the  same  (Tr.  pp.  276-277),  and  finally  as- 
sisted in  the  drafting  of  a  letter  to  plaintiff  over 
the  signature  of  defendants,  which  letter  is  plain- 
tiff's exhibit  18,  declining  payment  of  the  in- 
voices. (Tr.  pp.  278-279.)''  (A.  B.  pp.  18-19.) 

If  Bayly,  Martin  &  Fay  had  considered  these 
policies  in  effect,  notwithstanding  failure  of  execution 
of  the  retrospective  agreement,  it  would  have  known 
that  the  rate  therein  provided  would  be  applicable 
and  without  waiting  until  April  19,  1947  to  receive  a 
demand  from  plaintiff.  If  it  had  considered  the 
policies  effective,  there  would  have  been  no  basis  for 
it  to  dispute  the  validity  of  the  charge,  or  to  instruct 
defendants  to  deny  liability.  As  Bayly,  Martin  &  Fay 
did  not  expect  the  ])laintiff  to  charge  the  rate  pro- 
vided for  in  these  policies  and  disputed  the  right  to 
charge  the  same,  Bayly,  Martin  ^  Fay  must  have  con- 
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sidered  that  the  rate  in  effect  was  that  in  the  former 
policy  No.  1457.  That  was  the  rate  that  had  been  paid 
and  no  other  rate  had  been  discussed.  That  rate  could 
only  have  been  considered  effective  under  the  binder 
or  an  oral  extension  of  the  former  policy. 

If  third  party  defendant  never  knew,  believed  or 
considered  that  the  policies  it  had  received  were 
issued  and  open  to  acceptance  on  a  guaranteed  pre- 
mium basis,  how  may  it  now  maintain  that  it  advised 
third  party  plaintiffs  of  the  receipt  of  such  policies? 
It  cannot.  If  we  accept  the  premise  that  the  evidence 
is  sufficient  to  establish  that  third  party  defendant 
advised  third  party  plaintiffs  of  the  receipt  of  some 
policies,  it  necessarily  follows  that  it  could  have  ad- 
vised third  party  plaintiffs  only  of  the  receipt  of 
policies  conditioned  upon  the  execution  of  a  retro- 
spective agreement  and  not  the  policies  upon  which 
suit  was  brought. 

Third  party  defendant  never  delivered  or  even 
showed  the  policies  to  third  party  plaintiffs.  It  re- 
tained them  in  its  possession  and  control  until  long 
after  liability  thereon  had  been  incurred.  Third  party 
plaintiffs  were  in  no  position  to  know  the  contents 
of  the  policies.  If  the  Trial  Court  was  correct  in  de- 
termining that  the  policies  sued  on  were  offered  on  a 
guaranteed  basis,  that  the  retrospective  agreement 
was  not  an  integral  part  of  them,  and  that  by  reten- 
tion of  the  policies  acceptance  followed,  it  necessarily 
was  the  mistake  or  negligence  of  third  party  defend- 
ant alone  which  gave  rise  to  the  acceptance  of  the 
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policies.  It  knew,  or  should  have  known,  the  nature 
of  the  policies  offered.  It  alone,  between  the  third 
party  litigants,  had  possession  of  the  policies  and  the 
opportunity  to  review  them.  If  it  failed  to  realize  that 
these  were  guaranteed  premium  policies  and  by  its 
retention  of  them  caused  acceptance  to  be  implied, 
it  is  responsible  to  third  party  plaintiffs  for  the  dam_ 
age  suffered. 
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ACCEPTANCE  OF  THE  POLICIES  COULD  ONLY  HAVE  BEEN  BY 
THE  UNAUTHORIZED  ACT  OR  OMISSION  OF  THIRD  PARTY 
DEFENDANT. 

While  third  party  defendant  had  acted  as  broker 
for  third  party  plaintiffs  for  some  years,  it  had  no 
authority  to  accept  policies  of  insurance  for  its  clients 
without  the  clients'  express  approval.  (Tr.  pp.  SOS- 
SOS.) 

Third  party  plaintiffs  at  no  time  gave  their  ap- 
proval to  the  policies  here  in  question.  The  testimony 
of  third  party  defendant  conclusively  establishes  this. 
"Q.    Did  Mr.  Coughlin  tell  you  he  would  ac- 
cept or  approve  the  policy  of  the  combined  rate 
of  $2.20,   as   compared   with   the   rate   of   1.223, 
which  he  had  been  paying'? 
A.     No,  he  did  not. 

Q.     Did   you   ever   tell   Mr.   Mettalia    or   Mr. 
O'Malley    that    California    Transport    Company 
would  accept  policies  witli  a  $2.20  rate? 
A.     No,  I  did  not."  (Tr.  272-273.) 

*'Q.    I  call  your  attention  to  this  statement; 
'at  no  time  did  we  agree  to  a   rate  of  2.20  ae 
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against  our  former  rate  of  1.223.'  Did  you  draft 
that  statement? 

A.    Yes."  (Tr.  279.) 

Throughout  his  entire  testimony  Cantlen  reiterated 
that  the  assured  had  never  agreed  to  pay  2.20  on  a 
guaranteed  basis  and  that  he,  himself,  beUeved  the 
rate  was  excessive  and  was  not  a  proper  rate.  There 
was  no  express  acceptance  of  the  policies  by  either 
third  i)ai*ty  plaintiffs  or  defendant.  Acceptance,  if 
any  existed,  could  only  have  been  implied  from  the 
facts  and  circumstances. 

Acceptance  certainly  could  not  be  implied  from 
any  act  performed  by  third  party  plaintiffs.  Third 
party  plaintiffs  had  entrusted  the  negotiations  for 
insurance  to  third  party  defendant.  They  took  no 
part  in  these  negotiations,  save  and  except,  to  express 
disapproval  of  the  proposals  made.  They  had  no 
knowledge  of  any  proposal  on  a  guaranteed  premium 
basis.  They  would  not  have  agreed  to  pay  a  2.20  rate 
of  premium,  and  third  party  defendant  knew  it. 
Third  party  plaintiffs  had  never  seen  the  policies, 
which  were  delivered  to  their  broker.  When  they  paid 
premiums,  they  were  not  the  premiums  called  for  by 
the  policies  sued  upon,  but  were  premiums  called  for 
by  the  prior  policy  held  by  them.  Nothing  was  done 
by  third  party  plaintiffs  which  could  be  construed  as 
a  basis  for  claiming  acceptance  of  policies  bearing  a 
guaranteed  rate  of  premium  of  2.20. 

The  Court's  finding  that  the  third  party  defendant 
received  and  accepted  the  policies  sued  on  with  the 
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knowledge  of  and  in  accordance  with  instructions  of 
third  party  plaintiffs  finds  no  support  in  the  evidence.. 
(Tr.  60-61.) 

Acceptance  could  have  arisen  onl,y  by  the  negli- 
gence or  mistake  of  third  party  defendant.  It  was,, 
and  is,  an  experienced  brokerage  firm.  It  knows  its 
duties  in  regard  to  the  handling  of  insurance  mat- 
ters. It  knew,  or  should  have  knowTi,  that  by  retaining : 
policies  in  its  possession  a  possible  liability  on  behalf 
of  its  principals  might  arise.  It  knew,  or  should  have 
known,  that  the  policies  it  had  received  and  retained, 
carried  a  guaranteed  premium  rate  of  2.20.  It  knew 
it  lacked  authority  to  accept  such  policies.  If  any 
liability  exists,  it  exists  because  third  party  defendant  i 
retained  the  policies  and  failed  to  notify  the  insurer 
that  such  policies  were  unacceptable.  Had  it  delivered 
these  policies  to  third  party  plaintiffs  promptly  upon 
receipt,  they  would  as  promptly  have  been  rejected. 

Under  the  provisions  of  section  383.5  of  the  Insur- 
ance Code  of  California,  as  set  forth  at  length  on 
page  58  of  appellant's  opening  brief,  a  broker  who 
fails  to  deliver  policies  to  an  insured  is  made  liable 
for  all  damages  sustained  thereby.  The  purpose  of 
this  section  is  set  forth  in  the  law  itself,  to  wit: 

**The  purpose  of  this  section  is  to  prevent 
fraud,  or  mistake,  in  connection  with  the  trans- 
action of  insurance  covering  motor  vehicles  *  ♦  *** 

No  clearer  example  of  the  reason  for  the  statute 
could  be  made  out  than  has  been  established  by  the 
facts  in  the  instant  action. 
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REPLY  TO  THIRD  PARTY  DEFENDANT'S  BRIEF. 

It  is  difficult  to  answer  the  brief  submitted  by- 
third  party  defendant  because  it  argues  a  matter  not 
in  litigation.  All  of  the  arguments  contained  in  this 
brief  deal  with  policies  bearing  a  retrospective  rat- 
ing premium  plan.  None  of  the  arguments  applies  to 
the  policies  here  in  question.  The  brief  is  utterly  de- 
void of  any  reference  or  argument  based  upon  the 
guaranteed  premium  for  which  recovery  is  sought.  In 
its  statement  of  the  case  third  party  defendant  refers 
to  policies  "in  question"  as  though  the  policies  were 
retrospective  rating  policies.  In  its  statement  of  facts 
third  party  defendant  refers  repeatedly  to  a  retro- 
spective rating  plan,  but  makes  not  one  statement 
concerning  the  guaranteed  rate,  herein  sought  to  be 
recovered.  Third  party  defendant  does  not  claim  it 
informed  third  party  plaintiffs  that  if  they  failed  to 
sign  the  retrospective  agreement  the  basic  rate  in  that 
agreement  would  become  a  guaranteed  rate  for  which 
third  party  plaintiff  would  be  bound.  It  does  not 
even  claim  it  knew  such  was  the  case.  There  is  not 
one  statement  in  the  entire  brief  that  third  party  de- 
fendant ever  informed  third  party  plaintiffs  it  had 
accepted  any  policies  of  insurance,  even  under  the 
mistaken  belief  that  they  were  retrospective  policies. 
Giving  an  insured  information  concerning  the  receipt 
of  proffered  policies  is  a  far  cry  from  advising  an 
insured  that  one  is  holding  policies  which  it  has  ac- 
cepted or  which  would  be  considered  accepted  if  not 
returned.  Advising  one  of  the  receipt  of  policies  is  far 
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removed  from  compliance  with  the  mandatory  duty 
of  delivery  of  policies.  Third  party  defendant  may 
not  casually  brush  aside  this  admitted  breach  of  duty 
by  the  disarming  statement  that  it  notified  third 
party  plaintiffs  of  the  issuance  of  policies.  (Tr.  p. 
11.) 

In  reading  the  brief  of  third  party  defendant  we 
cannot    too   urgently    impress    upon    the    Court    the 
necessity    of    considering    that    whenever    the    word 
''policies"  is  used  by  third  party  defendant  it  is  used 
in  connection  with  policies  issued  in  conjunction  with 
and  as  an  integral  part  of  a  retrospective  rating  plan,i 
and  that  whenever  the  words  "premium  rating"  or! 
*'rate"  are  referred  to  in  the  brief  these  words  referi 
to  a  premium  rate  or  a  rate  determined  in  accordance! 
with  such  a  retrospective  plan.  If  the  Court  bears 
these  facts  in  mind,  it  will  readily  see  that  there  is 
not  one  shred  of  evidence  in  the  record,  nor  one  argu-i 
ment  advanced,  to  support  the  position  of  third  party! 
defendant  or  the  findings  made  in  its  favor. 

The  breaches  of  duty  by  third  party  defendant, 
which  were  the  cause  of  liability,  remain  undisputed. 
These  breaches  were  pointed  out  in  third  party  plain-] 
tiffs'  opening  brief.  They  have  not  been  countered 
and,  in  effect,  all  have  been  admitted.  It  is  submitted 
that  the  following  breaches  of  duty  clearly  establish 
this  liability  of  third  party  defendant.  1 

1.  Third  party  defendant  lacked  authority  to  ac- 
cept policies  bearing  a  guaranteed  rate  of  premium 
of  2.20  and  realized  it  lacked  such  authority. 
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2.  Third  party  defendant  lacked  authority  to  ac- 
cept the  retrospective  plan  offered  and  realized  it 
lacked  such  authority. 

3.  Third  party  defendant  retained  the  policies  in 
its  possession  and  failed  to  deliver  them  to  its  prin- 
cipals in  accordance  with  law. 

4.  When  the  demand  for  additional  premiums 
was  made,  third  party  defendant  concealed  the  fact 
of  such  demand  from  its  principals  for  approximately 
six  months. 

In  addition  to  these  flagrant  breaches  of  duty  the 
entire  conduct  of  third  party  defendant  was  incon- 
sistent mth  the  obligation  it  owed  its  principals.  A 
chronological  review  of  the  events  which  took  place 
during  the  period  sets  forth  in  bold  relief  that  it  was 
the  acts  and  omissions  of  third  party  defendant,  and 
third  party  defendant  alone,  from  which  liability,  if 
any  exists,  must  stem. 

At  the  time  the  question  of  renewal  first  arose 
Fidelity  insisted  upon  a  retrospective  plan  of  insur- 
ance and  third  party  plaintiffs  refused  to  accept  such 
a  plan.  Negotiations  were  then  begun.  The  binder  was 
obtained  by  third  party  defendant  for  the  express 
purpose  of  keeping  its  principals  covered  during 
these  negotiations.  It  was  issued  by  Fidelity  because 
it  still  hoped  to  secure  third  party  plaintiffs'  insur- 
ance business  for  the  ensuing  year.  This  binder  was 
delivered  to  third  party  plaintiffs  by  third  party  de- 
fendant with  a  covering  letter  stating  that  the  binder 
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would  be  third  party  plaintiffs'  coverage  pending  re- 
newal. 

During  the  period  covered  hy  the  binder  third 
party  defendant  received  certain  policies  of  insurance 
together  with  a  retrospective  plan.  Accepting  as  true 
that  it  advised  third  party  plaintiffs  of  the  receipt 
of  such  policies,  it  did  not  deliver  them  to  third  party 
plaintiffs  but  only  delivered  to  them  the  retrospective 
plan  with  the  request  that  they  reconsider  the  same. 
At  that  time,  when  third  party  defendant  knew  the 
policies  and  plan  were  still  unacceptable  to  its  prin- 
cipals, it  became  the  duty  of  third  party  defendant 
(assuming  that  there  was  any  severance  of  the 
policies  from  the  retrospective  agreement  and  that 
retention  of  the  policies  could  be  construed  as  an  ac- 
ceptance) to  either  return  the  policies  to  Fidelity  or 
to  advise  Fidelity  that  the  policies  had  not  yet  been 
accepted  but  were  under  consideration.  The  binder 
was  still  in  effect  and  the  interests  of  its  principal 
would  have  been  protected.  This  it  failed  to  do. 

When  the  60  day  period  of  the  binder  expired  and 
third  party  defendant  was  still  unable  to  arrange  fori 
satisfactory  coverage,  it  was  its  duty,  if  it  believed: 
further  negotiations  might  prove  fruitful,  to  securef 
an  extension  of  the  binder  until  such  time  as  it  could: 
be  determined  whether  policies  of  insurance  accept- 
able to  its  principals  could  be  obtained  from  Fidelity. 
Faihng  this,  it  was  its  duty  to  advise  its  principals; 
of  the  termination  of  the  binder  and  of  the  require- 
ment that  they  either  accept  the  policies  offered  on 
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place   their   insurance    elsewhere.    Neither    of   these 
.things  did  third  party  defendant  do. 

Third  party  defendant  seeks  to  place  the  blame  for 
its  failure  on  the  shoulders  of  its  principals.  It  seeks 
-to  do  this  by  the  extraordinary  contention,  iterated 
and  reiterated  throughout  its  brief  (T.P.D.  pp.  5, 
14,  15,  16,  22),  that  its  principals  should  have  realized 
that  the  binder  had  expired,  had  not  been  renewed, 
and  that  if  they  were  covered  by  insurance  they  could 
only  have  been  covered  by  virtue  of  policies  which 
they  had  never  seen  and  which  they  had  expressly 
1  rejected;  that  they  had  means  of  gleaning  this  in- 
formation from  a  copy  of  a  letter  wiitten  by  third 
I  party  defendant  in  answer  to  a  routine  inquiry. 

As  third  party  plaintiffs  pointed  out  in  their  open- 
ing brief  (T.P.P.  pp.  62-64),  we  are  not  here  con- 
cerned with  parties  dealing  at  arm's  length.  We  are 
concerned  with  principal  and  agent,  a  confidential  re- 
lationship, which  places  the  burden  of  complete  dis- 
closure upon  the  agent.  This  burden  is  not  met  by 
showing  that  the  principals  might  have  secured  the 
information  had  they  pursued  an  independent  in- 
vestigation. It  is  met  only  by  an  honest  and  complete 
disclosure  by  the  agent.  Third  party  defendant  has 
failed  utterly  to  discuss  or  mention  this  vital  point. 
It  does  not  question  its  soundness  or  applicabiHty.  The 
authorities  cited  are  unanswered.  Its  significance  can- 
not be  avoided  or  its  importance  buried  by  silence  or 
casual  disregard.  Respondent  cannot  avoid  respon- 
sibility by  reason  of  the  letter  to  the  American  Manga- 
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nese  or  other  notices  or  clues  that,  if  pursued,  could 
have  led  to  discovery. 

Third  party  plaintiffs  had  no  reason  to  believe  that 
the  policies  they  had  rejected  were  being-  retained  by 
their  broker  without  information  having  been  trans- 
mitted to  Fidelity  that  they  were  unacceptable.  They 
had  the  right  to  presume,  in  the  absence  of  notice 
from  their  agent,  that  the  insurance  company  had  been 
informed  that  the  policies  were  unsatisfactory,  and 
that  an  extension  of  coverage  had  been  arranged  in  ac- 
cordance with  the  original  letter  forwarding  the 
binder.  They  could  not  presume  that  policies  had  been 
accepted  in  direct  violation  of  their  instructions. 
Knowing  nothing  whatsoever  about  policies  bearing  a 
guaranteed  premium  of  2.20,  no  act  on  their  part  could 
be  construed  as  an  acceptance  of  such  policies. 

In  an  attempt  to  justify  its  failure  to  deliver  tlie 
policies  as  required  by  law,  third  party  defendant  con- 
tends that  the  policies  were  only  delivered  in  conjunc- 
tion with  the  retrospective  agreement,  that  the  retro- 
spective agreement  had  to  be  signed  and  until  signed 
the  entire  transaction  was  inchoate,  and  that  conse- 
quently there  were  no  policies  in  effect  that  it  had  the 
duty  to  deliver. 

*'The  very  plausible  reason  that  the  policies 
were  held  by  third  party  defendant  was,  as  stated 
by  Mr.  Cantlen : 

*A.  The  reason  the  policies  were  not  delivered, 
Mr.  Eisner,  was  because  the  policies  were  issued 
in  conjunction  with  the  retrospective  agreement, 
and  the  retrospective  agreement  was  never  signed, 
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so,    therefore,    in    our    opinion,    the    transaction 
wasn't  completed'.  (Tr.  p.  273.)" 
(T.P.D.  B.  p.  15.) 

Third  party  defendant  might  also  have  quoted  the 
following  additional  testimony  to  the  same  effect  given 
ly  Mr.  Cantlen : 

"I  didn't  deliver  the  policies  to  Mr.  Coughlin 
because  the  policies  were  issued  in  conjunction 
with  the  retrospective  agreement,  and  mitil  and 
unless  the  retrospective  agreement  was  signed  I 
didn't  wish  to  involve  the  contracts  and  put  them 
through  our  books.  It  was  still  an  unfinished 
matter,  as  far  as  our  office  was  concerned."  (Tr. 
p.  339.) 

**Yes.  I  remember  when  the  young  lady 
brought  the  remittance  in,  called  to  my  attention 
the  remittance  had  been  received,  and  I  told  her 
to  hold  it  up  because  the  transaction  had  not  been 
completed,  as  far  as  we  were  concerned ;  there  was 
no  agreement;  the  assured  had  not  consented  or 
agreed  to  the  retrospective  basis  on  which  the 
company  was  insisting,  and  so  I  felt  that  it  was 
still  an  unsettled  problem,  and  to  my  best  recol- 
lection, I  told  her  just  to  hold  that  temporarily." 
(Tr.  pp.  338-339.) 

This  argument  in  justification  of  failure  to  deliver 
the  policies  places  the  indelible  stamp  of  inconsistency 
and  falsity  upon  the  argument  that  third  party  de- 
fendant informed  third  party  plaintiffs  of  the  receipt 
of  policies  bearing  a  guaranteed  rate  of  premium  or 
tiiat  third  party  plaintiffs  should  have  known  that 
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such  policies  were  in  effect.    In  one  breath,  third  party 
defendant  argues  that  there  were  no  effective  policies 
and  that  it  therefore  violated  no  duty  by  failure  to 
deliver  the  pieces  of  paper  that  it  had  received ;  and  in 
the  next   breath   argues  that   it   placed   third   partyi 
plaintiffs  on  notice  by  informing  them  that  there  were) 
effective  policies  and  that  it  was  holding  them.    Asl 
third  party  defendant  admittedly  did  not  believe  that 
these  policies  were  effective,  the  latter  contention  can- 
not be  true. 

If  third  party  defendant  was  justified  in  failing  to 
deliver  the  policies,  for  the  reasons  contended,  then 
the  plaintiff  in  this  action  is  not  entitled  to  recover. 
These  policies  were  never  effective.  On  the  other 
hand,  if  these  policies  were  effective,  and  plaintiff  is 
entitled  to  recover,  then  there  was  a  clear  breach  of 
duty  on  the  part  of  third  party  defendant. 

The  lack  of  realization  or  belief  on  the  part  of  third 
party  defendant  that  these  policies  were  effective  is 
further  demonstrated  by  the  argument  advanced  in 
justification  of  failure  to  promptly  notify  tliird  party 
plaintiffs  of  plaintift'^s  demand  for  additional  pre- 
miums : 

^*What  defendants  overlook  is  that  this  is  the 
first  notice  to  third  party  defendant  that  plaintiff 
ivas  definitely  claiming  payment  at  the  $2,20  rate. 
(Tr.  p.  275.)  Following  receipt  of  this  demand 
Mr.  Cantlen  for  tliird  fiarty  dcrcndant  engaged  in 
discussions  with  })laintiff  as  to  the  validity  of  this 
claim,  disputed  the  right  of  })]aintiff  to  collect  the 
same  (Tr.  pp.  276-277)  and  finally  assisted  in  the 
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drafting  of  a  letter  to  plaintiff  over  the  signature 
of  defendants,  which  letter  is  plaintiff's  exhibit  18, 
declining  payment  of  the  invoices  (Tr.  pp.  278- 
279.)" 

Third  party  defendant  has  no  answer  to  the  fact 
that  it  advised  third  party  plaintiffs  that  pending 
legotiations  for  the  renewal  of  insurance  the  binder 
would  cover  third  party  plaintiffs  at  the  expiring 
policy  rate  of  1.223%  of  the  gross  receipts. 

Third  party  defendant  refers  to  a  conflict  of  evi- 
dence upon  this  point.  There  is  no  such  conflict.  The 
only  testimony  given  in  respect  to  this  matter  was  that 
of  third  party  plaintiffs  and  it  stands  in  the  record  un- 
impeached  and  uncontradicted.  Third  party  defendant 
argues  that  the  rate  in  the  binder  was  left  blank  and 
that  according  to  the  provisions  of  the  binder,  the  rate 
to  be  charged  would  be  that  of  the  renewal  polic}^  Ac- 
cording to  third  party  defendant's  written  notification, 
the  binder  would  remain  in  effect  pending  negotiations 
for  renewal.  The  rate  prevailing  under  the  binder 
could  only  have  been  that  of  the  former  policy.  Let 
us  assume  that  there  was  no  renewal  insurance  that 
supplanted  the  binder,  and  that  the  temporary  cover- 
age afforded  by  the  binder  had  been  cancelled  either 
at  the  request  of  Fidelity  or  third  party  plaintiffs. 
What  then  would  the  premium  rate  imder  the  binder 
have  been  ?  What  could  it  have  been  but  the  old  rate, 
which  was  paid  and  accepted  during  the  period  of 
negotiations  ?  So  long  as  third  party  plaintiffs  did  not 
accept  any  proffered  policies,  they  had  the  right  to 
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believe,  as  they  did  believe,  that  the  old  rate  would 
remain  in  effect  until  an  agreement  was  reached  or  the 
binder  terminated. 


THIRD  PARTY  PLAINTIFFS  PROVED  THEIR  DAMAGE. 

Third  party  defendant  makes  the  claim  that  third 
party  plaintiffs  suffered  no  damage  by  its  acts  and 
that  there  is  no  proof  that  third  plaintiffs  could  have 
placed  the  risk  elsewhere  at  the  former  rate  of  $1,223. 
(T.P.D.  B.  p.  20.)  . 

This  claim  of  third  party  plaintiffs  is  devoid  of 
merit.  An  agent  cannot,  with  impunity,  incur  liability 
for  its  principals  in  violation  of  its  express  limitation 
of  authority. 

"If  an  agent  to  purchase  pays  more  than  his 
principal  authorizes  him  to  pay,  he  is  liable  to  the 
principal  for  any  excess  of  the  principal's  funds 
so  expended.'* 

Western   Union    Telegraph   Co.    v.    Chichuaua 

Exchange,  206  S.  W.  364; 
3  CJ.S.  34. 

Prima  facie,  the  amount  for  which  the  agent  liuif 
rendered  the  principal  liable,  over  and  above  the 
amount  authorized,  is  the  amount  of  damage.  The 
burden  is  on  the  au;ont  to  reduce  the  damages. 

Sedgwick  on  Damages  (Ninth  P]dition)  Vol.  3 
Sec.  814. 

Coughlin  testified  (Tr.  pp.  417-418)  that  at  the  tim( 
of  expiration  of  the  old  policy  he  could  have  ])laced  th< 
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risk  elsewhere  at  the  same  rate.  This  evidence  remains 
uncontradicted  and  undisputed.  As  soon  as  negotia- 
tions with  Fidelity  were  terminated,  appellants  placed 
the  insurance  with  the  Transport  Insurance  Exchange. 
The  rate  was  slightly  higher  than  the  rate  at  which 
the  insurance  could  have  been  placed  in  September, 

1946.  There  is  not  the  slightest  question,  but  that  if 
appellants  had  been  advised  that  they  were,  or  were 
about  to  be,  covered  at  a  $2.20  rate  of  premium,  they 
could  and  would  have  immediately  placed  the  insur- 
ance with  the  Transport  Insurance  Exchange. 

Even  taking  the  rate  at  which  the  insurance  was 
ultimately  placed  in  December,  19-46,  and  the  loss  ex- 
perience of  the  appellants  from  September  1,  1946,  to 
January  2,  1947,  the  premium  would  have  been  sub- 
stantially less  than  that  demanded  by  Fidelity.  This  is 
not  the  measure  of  damage,  as  at  the  time  it  became 
the  duty  of  Bayly,  Martin  &  Fay  to  disclose  to  appel- 
lants that  further  coverage  by  Fidelity  would  be  at  the 
rate  of  $2.20,  the  insurance  could  have  been  placed 
at  the  former  rate.  As  stated,  however,  taking  the  loss 
experience  from  Septeml^er  1,  1946,  to  January  21, 

1947,  and  applying  thereto  the  terms  of  the  policy  of 
Transport  Insurance  Exchange  issued  in  December, 
1946,  the  premium  or  cost  of  the  insurance  to  appel- 
lants would  have  been  substantially  less  than  the 
amount  of  premium  calculated  at  the  $2.20  rate. 

Under  the  primary  policy  accepted  by  appellants 
the  earned  premium  was  to  be  determined  by  the  fol- 
lowing formula: 
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1.  Incurred  losses  and  loss  expenses,  plus 

2.  Thirteen  per  cent  (13%)  of  the  premium 
paid  for  Home  Office  Overhead  Expenses  and  con- 
tribution policyholders'  surplus,  plus 

3.  Taxes  paid  by  the  exchange,  plus 

4.  The  deficit  if  any,  from  previous  accounting 
period  or  periods. 

5.  Commissions  paid. 

Since  this  would  have  been  the  original  policy  of  ap-' 
pellants  with  the  exchange  and  since  it  would  have 
placed  the  same  directly  the  last  two  factoids  would  not 
apply  to  the  determination  of  the  premium  in  this  in- 
stance. The  known  loss  and  loss  expense  for  the  period 
was  $7800.00  (Tr.  pp.  125-126.)  Applying  the  13% 
overhead  and  surplus  factor  tlie  earned  premium 
under  the  primary  policy  would  have  been  $8814.00. 
To  this  would  have  to  be  added  the  tax  assessed  ])y  the 
State  of  California  against  the  gross  premium.  Dur- 
ing the  period  in  question  this  tax  assessed  at  the 
rate  of  2.4%.  (Revenue  Laws  of  California,  Sec. 
12256.)  The  total  premium  on  the  primary  policy 
would  therefore  have  heon  $9025.53.  Fidelity  is  claim- 
ing a  total  primary  premimn  of  $15,081. (il,  for  th( 
same  coverage  and  period.   (Tr.  p.  6.) 

The  excess  coverage  placed  with  the  exchange  was  a1 
the  flat  rate  of  $.30  per  one  hundred  dollni's  of  gros? 
recci])ts.  The  total  gross  receipts  of  third  party  plain- 
tiffs during  this  period  wei-e  $746,615.81.  (Exhibit  12.) 
The  premium  on  this  portion  of  the  coverage  woulc 
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lave  been  $2314.51,  making  a  combined  total  premimn 
)f  $11,340.04  as  against  a  combined  total  premimn  of 
^16,972.12  claimed  by  Fidelity. 

The  damage  to  third  party  plaintiffs  is  clear. 


CONCLUSION. 

The  brief  against  third  party  defendant  has,  of 
course,  been  written  on  the  assumption  that  Policies 
20968  and  20950,  guaranteed  premium  policies,  were 
offered  and  accepted,  and  became  legally  effective  as  of 
September  1,  1946.  This,  we  earnestly  contend,  was 
not  the  fact.  If  the  policies  were  accepted,  again 
assuming  that  they  were  offered  for  acceptance,  then 
the  negligence  and  breaches  of  duty  of  the  agent  to  its 
principal  were  indeed  flagrant.  If  a  liability  exists 
from  appellants  to  the  plaintiff,  then  there  exists  a 
corresponding  liability  of  third  party  defendant  to 
appellants. 

It  is  respectfully  submitted  that  the  judgTQent  in 
favor  of  the  appellee-plaintiff  should  be  reversed.  On 
the  other  hand,  if  it  be  held  that  plaintiff  is  entitled 
to  judgment,  then  the  judgment  in  favor  of  third  party 
defendant  should  be  reversed. 

Dated,  San  Francisco,  California, 
March  30, 1951. 

Respectfully  submitted, 

Norman  A.  Eisneb, 

Attorney  for  Appellcmts, 
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Northern  District  of  California,  Southern  Division. 

APPELLANTS'  PETITION  FOR  A  REHEARING. 


To  the  Honorable  WilUafn  Denman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Appellants  respectfully  petition  for  a  rehearing 
upon  the  following  grounds: 

We  believe  that  the  opinion  of  this  Honorable  Court 
is  based  upon  a  misconception  of  fact.  The  crux  of 
the  case  is  that  the  policies  sued  upon  never  became 


effective.  They  were  never  open  for  acceptance  except 
on  condition  that  the  retrospective  ai^reement  would 
l)e  executed  and  constitute  a  part  of  the  contract. 
After  reciting-  that  the  I'etrospective  agreement  and 
the  policies  were  delivered  to  Bayly  at  the  same  time, 
the  opinion  states : 

"Fidelity  did  not  then  or  at  any  time  state  that 
the  new  policies  were  not  to  be  effective  unless 
and  until  a])pellants  executed  the  proposed  agree- 
ment. Neither  of  tlie  new  policies  contained  any 
such  statement  or  provision.  The  proposed  agree- 
ment was  not  mentioned  in  either  of  the  new 
policies.  Appellants'  failure  to  execute  the  pro- 
posed agreement  cannot,  therefore,  be  regarded  as 
a  rejection  or  refusal  to  accept  the  new  policies.'' 

The  retrospective  agreement  tvas  mentioned  in  the 
policies  of  insurance.  Policy  SPL  20950  contains  an 
express  reference  to  the  i'etrospective  plan  in  endoi'se- 
ment  8.  The  retrospective  agreement,  drawn  by  the 
same  company  and  delivered  at  the  same  time,  shows 
upon  itis  face  that  it  was  to  be  a  part  and  parcel  of 
the  policies.  It  recites  that  the  i)rimary  policy  SPL 
20968  was  to  be  issued,  not  independently,  but  "upon 
the  security  of  this  agreement".  Mr.  Mettalia  testified 
that  on  delivering  the  i)olicies  and  agreement,  he  told 
Mr.  Cantlen  ''we  wanted  that  signed  so  that  this  would 
be  part  of  the  renewal  policy."  The  policies,  without 
the  agreement,  arc  on  a  guaranteed  rate  basis  and 
the  evidence  is  undisj)nt('(l  that  Fidelity  wouhl  not 
consider  issuing  policies  on  a  guaranteed  basis.  The 
testimony  of  Mr.  Mettalia  of  Fidelity  is  conclusive  in 


I  this  regard.  From  the  time  of  the  original  negotia- 
[  tions  in  August,  the  discussions  always  concerned  a 
rate  that  would  bo  adjusted  in  accordance  with  the 
loss  experience  of  the  insured.  (Mettalia,  Tr.  p.  130.) 
Fidelity  would  not  even  consider  a  primary  rate  of 
$2.00.  (Mettalia,  Tr.  ]:».  128.)  The  company  considered 
i  the  execution  of  the  agreement  as  an  integral  part 
of  the  declaration  of  the  policies.  (Tr.  p.  244.) 

i 

I  Despite  these  uncontradicted  facts,  the  Court  rejects 
the  contention  that  the  new  policies  did  not  become 
effective,  for  the  reason  and  upon  the  theory  that 
if  the  policies  were  not  effective  (as  the  60  day  period 

I  referred  to  in  the  binder  had  expired),  appellants, 
after  October  31,  1946,  would  have  been  without  cov- 

.  erage.    This  we  respectfully  submit,  is  not  a  proper 

'  conclusion. 

Let  us  assmne  that  these  policies  had  not  been 
written  or  delivered,  but  that  everything  else  had 
,  transpired  just  as  it  did  transpire.  The  60  days  had 
j  expired  and  there  had  been  no  express  extension  of 
!  the  binder.  However,  premiums  continued  to  be  paid 
',  and  accepted  at  the  rate  of  the  former  policy  and 
I  exactly  as  duing  the  60  day  period.  What  then  would 
j  be  the  conclusion?  Would  it  be  that  the  appellants 
j  were  not  covered  by  insurance  after  the  60  day  period  ? 
j  This  would  necessarily  follow  if  the  conclusion  of 
I  this  Court  is  correct,  that  unless  covered  by  the  new 
!  policies  appellants  would  have  had  no  coverage  after 
the  expiration  of  the  60  days. 


Clearly,  such  a  conclusion  would  be  entirely  wrong. 
Inevitably,  the  conclusion  would  be  that  the  status 
and  a rran, clement  cxistinu-  durinc:  the  60  days,  had 
been  expressly  or  impliedly  continued  by  mutual  con- 
sent. The  conduct  of  insurer  and  insured  continued 
identically  as  during-  the  60  days.  In  the  case  of 
Conner  v.  Garrett,  65  C.A.  661,  it  is  stated: 

*'The  agreement  created  a  relation  between  the 
parties  for  a  given  time,  out  of  which  there  arose 
recii)rocal  rights.  When  the  parties,  after  the 
expiration  of  the  time  so  limited,  continued  the 
relation  by  mutual  consent,  whether  express  or 
implied,  it  is  to  be  inferred,  in  the  absence  of 
evidence  to  the  contrary,  that  the  respective  rights 
growing  out  of  the  relation  remained  unchanged." 

If  the  new  policies  had  never  been  written,  so  long 
as  Fidelity  continued  to  accept  ])remiums,  it  could 
never  have  successfully  claimed  that  appellants  were 
not  covered.  It  would  not  be  heard  to  say  that  its 
liability  terminated  at  the  expiration  of  60  days. 

It  is  apparent  that  this  Honorable  Court  has  arrived 
at  the  decision  in  the  case  upon  the  assumption  that 
insurance  could  only  have  existed  by  virtue  of  the 
policies,  and  as  insurance  did  exist,  then  these  policies 
must  have  been  in  effect.  The  major  premise  is  not 
true.  Insurance  would  have  existed  without  these 
policies. 

The  Court  has  not  considered  what  would  be  the 
decision  it"  the  jxisitioii  dl"  llie  ])arties  had  been  ve- 
N'ersed.  Lei  us  assume  llial  the  a|)pellaiits  were  eJi- 
deavoring  to  assert    a  claim   under  the  new   policies, 


which  did  not  exist  under  the  former  policy.  Let  us 
assume  that  the  Fidelity  raised  the  defense  that  the 
policies  had  never  been  accepted  because  the  retro- 
spectiA-e  agreement  had  not  been  signed  and  the  poli- 
cies were  only  offered  for  acceptance  in  conjunction 
with  the  agreement.  Let  us  assume  that  appellants  con- 
tended that  they  were  insured  and  therefore  these  pol- 
icies must  have  been  in  eifect.  Under  the  imdisputed 
facts  in  the  case,  no  Court  would  have  given  such 
a  contention  on  the  part  of  appellants  serious  con- 
sideration. The  answer,  without  the  slightest  doubt, 
would  have  been  that  appellants  were  covered  for  60 
days  by  binder  and  either  expressly  or  impliedly  that 
same  coverage  was  continued  by  mutual  consent. 

According  to  the  opinion,  the  binder  expired  on 
October  31,  1946,  and  the  insurance  coverage  there- 
after could  only  have  been  by  virtue  of  these  policies. 
If  this  were  the  case  and  it  were  as  obvious  as  that, 
how*  can  the  Court  account  for  the  fact  that  Bayly 
did  not  consider  the  policies  in  effect?  Bayly  did  not 
hold  the  policies  for  appellants.  Bayly  did  not  deliver 
the  policies,  because  it  considered  that  they  would  only 
become  effective  when  and  if  the  retrospective  agree- 
ment was  signed.  Bayly  did  not  seek  to  persuade 
Fidelity  to  reduce  its  Inll  for  these  premiums.  It  con- 
tended that  there  was  no  right  on  the  part  of  Fidelity 
to  charge  premiums  under  these  policies. 

The  opinion  states  that  appellants  and  Fidelity 
treated  the  new  policies  as  being  effective.  Certainly, 
there  is  no  evidence  whatsoever  to  indicate  or  support 


nil  inference  that  a])])('llants  treated  the  policies  as 
in  eifect.  As  for  Fidelity,  its  conduct  was  the  very 
(»])posite  of  what  it  would  have  been  if  it  had  treated 
tliese  policies  as  in  effect.  It  is  inconceivable  that 
Fidelity  would  have  accepted  or  that  Bayly  would 
have  processed  i-etunis  and  ])remimns  at  the  rate  of 
the  foi-nier  i)olicy,  if  tliese  policies  had  been  considered 
effective. 

The  Court  dismisses  the  a])peal  witli  respect  to  the 
liability  of  I>ayly,  ]\Iartiii  and  Kay  with  the  simple 
reference  to  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure.  'Phis  rule  has  no  api)licabilty  here,  where 
the  facts  upon  which  the  liability  of  Bayly  is  })redi- 
cated  are  undisputed  and  uncontradicted.  AVe  resj)ect- 
fully  suggest  that  the  Court  review  that  portion  of 
Appellants'  Brief  devoted  to  the  liability  of  Bayly.  It 
is  unmistakably  clear  that  acceptance,  if  any  may  be 
deemed  to  have  existed,  could  only  have  arisen  through 
the  act  of  Bayly.  It  is  ecjually  clear  that  Bayly  never 
knew  or  believed  the  j)()licies  sued  u])on  were  open  to 
or  ottered  for  acceptance.  How  may  it  then  be  said 
that  if  the  policies  were  accepted  ))y  an  act  of  Bayly, 
it  is  not  responsible  therefor? 

This  Court  does  not  mention  the  fact  that  Bayly 
admittedly  violated  a  positive  duty  imposed  by  law 
in  retaining  possession  of  the  ])olicies,  if  they  were 
in  effect. 

Unfortunately,  some  facts  hav(>  not  been  clearly 
j)resented  to  this  Ilonoi-able  Coui't.  We  sincei'el>  be- 
lieve that  a  miscan-iage  of  .justice  will   I'csult   if  this 


■} 


decision  is  permitted  to  stand.  Appellants  pray  that 
a  rehearing  be  granted  so  that  the  matter  may  be 
given  further  consideration. 

Dated,  San  Francisco,  California, 
November  26, 1951. 

Respectfully  submitted, 

Norman  A.  Eisner, 

Attorney  for  Appellants 
and  Petitioners. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  counsel  for  appellants 
and  petitioners  in  the  above  entitled  cause  and  that 
in  my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
November  26, 1951. 

Norman  A.  Eisner, 

Counsel  fo7'  Appellants 
and  Petitioners. 
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No.  12,723 


ES  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


United    States    ex    rel.    S.    Roberts,    S. 

ROBEETS, 

Appellants, 

vs. 

The    Western    Pacific    Railegad    Co:m- 

PAXY, 

Appellee, 
John  Doe  Nos.  1  to  40 


Jane  Does  Nos.  1  to  10, 


Defendants. 


Brief  for  Appellee 


STATEMENT  OF  JURISDICTEON,  PLEADINGS 
AND  PROCEEDINGS  BELOW 

This  is  a  qui  tan)  action  brought  in  tlie  District  Court  of 
the  United  States  for  the  Northern  District  of  California 
under  31  U.S.C.A.  § $231-233,  235^  by  the  appellant,  on  be- 


^The  complaint  alleges  that  the  action  is  brought  under  31 
U.S.C.A.  §§231-235.  §23-4,  lioAvever,  was  repealed  on  December  23. 
1943,  c.  377.  §2,  57  Stat.  609.  The  text  of  these  sections,  both  before 
and  after  the  amendments  of  December  23,  1943,  appears  in  tlie 
appendix. 


2 
lialf  of  liiiiiself  and  the  United  States,  to  recover  penalties 
and  double  damages  allegedly  sustained  by  tlie  United 
States  as  a  result  of  the  filing  of  ''fraudulent"-  income  tax 
and  excess  profits  tax  returns  by  the  Western  Pacific  Rail- 
road Corporation,  former  owner  of  all  the  capital  stock  of 
the  Western  Pacific  Railroad  Company,  appellee  herein, 
with  the  Bureau  of  Internal  Revenue. 

The  complaint  was  filed  on  February  24,  1950-'  (R  2). 
Thereafter  appellee  moved  to  dismiss  the  action  on  three 
grounds:  (1)  that  the  action  was  one  for  the  recovery  of 
taxes  and  penalties,  and  it  did  not  appear  from  tlie  com- 
plaint that  the  action  had  been  authorized  or  sanctioned 
by  the  Commissioner  of  Internal  Revenue,  or  that  the  At- 
torney General  had  directed  that  it  be  commenced,  as  re- 
quired by  26  U.S.C.A.  §3740;'  (2)  that  the  complaint,  as 
amended,  failed  to  allege  any  facts  from  which  it  could 
be  held  that  appellee  had  done  or  failed  to  do  anything 
which  would  render  it  liable  for  any  of  the  penalties,  pay- 
ments, forfeitures,  or  damages  pro\'ided  for  in  31  U.S.C.A. 
§231;  (3)  that  the  suit  was  based  upon  evidence  and  in- 
formation in  the  possession  of  the  United  States,  and  of 
agencies,  officers  and  employees  thereof,  at  the  time  thai 
the  suit  was  brought,  so  as  to  deprive  th.e  District  Coun 
of  jurisdiction  over  the  action  under  the  provisions  of  3] 
U.S.C.A.  r232(C),  and  that  all  matters  of  fact  alleged  ii 


^Althoii<j:li  the  complaint  alloj;t\s  tiiat  tiic  income  lax  returns 
were  "fi-andiilent."  sueli  alleg'ation.s  are  mere  conclusions  ol"  law, 
not  sujiported  by  allegations  of  fact  in  tlie  remainder  of  the  eoni- 
phiint.  See  pp.  11,  33-36,  infra. 

•'On  April  28,  1950,  the  United  States  filed  a  statement  ol"  non- 
appearance  (R  6;")).  and  on  -lujie  I'S.  IJKIO.  appellant  tiled  in  open 
court  a  "su|)plement  to  complaint"  (R  ()2). 

'Sec  i>.  31,  iufra. 
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the  complaint  as  amended  were  matters  of  public  record 
(R  66-68).  The  District  Court  granted  the  motion  to  dis- 
miss on  the  last  mentioned  ground.  In  its  order  of  dismis- 
sal, the  District  Court  expressed  the  opinion  that  the  com- 
plaint alleges  sufficient  facts  from  which  it  can  be  held  that 
the  appellee  had  incurred  liability  under  31  U.S.C.A.  §  231. 
The  court  found  it  unnecessary  to  rule  upon  the  question 
of  whether  or  not  the  suit  must  have  been  authorized  or 
sanctioned  by  the  Commissioner  of  Internal  Revenue  or  the 
Attorney  General  under  the  provisions  of  26  U.S.C.A. 
^•:]740  (R  87-88). 

On  October  18,  1950,  the  District  Court  entered  a  judg- 
ment of  dismissal  and  on  October  23,  1950,  appellant  filed 
a  notice  of  appeal  to  this  Court  (R  90).  Jurisdiction  of  the 
,  District  Court  to  entertain  and  dismiss  this  action  is  con- 
ferred by  31  U.S.C.A.  §  232.  Jurisdiction  of  this  Court  over 
the  appeal  is  conferred  by  28  U.S.C.A.  §§  1291,  1294. 

STATEMENT  OF  FACTS 

Incorporated  into  the  complaint  and  made  a  part  thereof 
by  reference  is  the  opinion  of  Judge  Goodman  in  Western 
I  Pacific  Railroad  Corporation  v.  Western  Pacific  Railroad 
\  Company,  85  F.  Supp.  868  (N.D.  Calif.  194-9)  (R  21).  The 
1  defendant  in  that  case  is  also  the  appellee  in  the  ease  at 
bar.  A  portion  of  Judge  Goodman's  opinion  will  serve  to 
acquaint  the  Court  with  the  background  of  the  present  pro- 
ceeding: 

''Plaintiff  is  The  Western  Pacific  Railroad  Corpo- 
ration; its  subsidiary  was  Western  Pacific  Railroad 
Company,  an  operating  railroad  Company,  herein  re- 
ferred to  as  the  'debtor';  defendant,  the  reorganized 
subsidiary,  is  The  Western  Pacific  Railroad  Company. 


4 
'*  Plaintiff  corporation,  a  so-called  holding  company, 
from  1916  to  April  30,  1944,  owned  all  the  outstanding 
capital  stock  of  the  debtor.  For  some  years  prior  to 
1935,  the  financial  condition  of  the  debtor  had  been 
steadily  worsening.  In  1935  it  filed  a  petition  under 
Section  77  of  the  Bankruptcy  Act,  11  U.S.C.A.  §  205, 
and  this  Court  in  that  year  placed  its  affairs  in  the 
hands  of  trustees.  Tliereafter  a  plan  of  reorganization 
was  proposed  and  in  1939  it  was  approved  by  the  In- 
terstate Conmierce  Commission.  233  I.C.C.  409.  Inter 
alia,  it  was  determined  in  tlie  plan  that  the  capital 
stock  of  the  debtor  owned  by  the  plaintiff  was  without 
equity  or  value  and  that  plaintiff  and  its  stockholders 
therefore  were  not  entitled  to  participate  in  the  plan. 
In  1940  this  Court  approved  the  plan  of  reorganiza- 
tion, including  approval  of  the  findings  of  the  Inter- 
state Commerce  Conunission  as  to  the  worthlessness 
of  the  plaintiff's  equity.  The  Circuit  Court  of  Appeals 
(now  Court  of  Appeals)  of  the  Ninth  Circuit  reversed 
in  1941,  124  F.2d  136.  In  1943  the  Supreme  Court  re- 
versed the  Circuit  Court  and  affirmed  tlie  order  of  the 
District  Court.  Ecker  v.  Western  Pac.  R.  R.  Corp.,  318 
U.S.  448,  63  S.Ct.  692,  87  L.Ed.  892.  It  there  considered 
and  rejected  the  contention  of  the  plaintiff  that  it 
should  have  the  right  to  participate  in  the  plan  be- 
cause of  recent  increased  earnings  of  the  debtor.  318 
U.S.  at  pages  508,  509,  63  S.  Ct.  at  pages  723,  724.^ 
Thereafter,  the  plan  of  reorganization  v»as,  in  aecord-l 
ance  with  the  statutory  provisions,  11  U.S.C.A.  ;?  205, 
(e),  sulimitted  to  the  creditors,  and,  after  their  ap- 
proval, tlie  plan  was  confirmed  on  (Jctol)er  11,  1943, 
bv    this    Court.  Tlie    reorganization    conunittee    des- 


(Court's  Footnote  1|.  See  In  n  Dcunr  d-  L\  (/'.  \V.  li.  Co.,  10 
Cir.,  150  F.2d  28  and  Rcconstntction  Fiiunwc  Corp.  v.  Denver  <6 
R.  a.  R.  Co.,  328  U.S.  495,  66  S.Ct.  1282.  !«0  L.Ed.  1400.  where 
similar  holdings  upon  similar  contentions  were  made. 


! 
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ignated  in  the  plan  of  reorganization,  instead  of  form- 
ing a  new  corporation,  determined  to  use  the  corporate 
structure  or  shell  of  the  old  company  (debtor)  and 
to  execute  the  plan  of  reorganization  by  revesting  its 
former  properties  in  the  reorganized  company,  i.e.  the 
defendant.  On  November  22,  1943,  an  agreement  was 
made  between  the  plaintiff,  its  secured  creditors  and 
the  reorganization  committee  wherein  a  modus  of  re- 
vesting was  set  up.  Among  otlier  things,  the  plaintiff 
agreed  therein  to  transfer  all  of  its  stock  in  the  debtor 
to  the  reorganization  committee.  This  agreement  was 
approved  by  this  Court,  in  December  1943.  The  trans- 
fer of  the  stock  was  not  actually  made  until  April  1944 
because  of  an  unsuccessful  litigative-  attempt  to  pre- 
vent the  same.  During  the  period  of  years  in  which  the 
plaintiff  was  the  owner  of  all  the  outstanding  stock  of 
the  debtor,  plaintiff  had  followed  the  practice  of  filing 
consolidated  or  affiliated  income  tax  returns,  in  which 
it  had  reported  the  earnings  of  the  debtor  as  well  as 
other  affiliated  companies,  which  the  plaintiff  wholly 
or  partly  owned.  The  amount  of  taxes  paid  by  the 
plaintiff  pursuant  to  such  returns  was  allocated  among 
the  various  subsidiary  companies  having  taxable  in- 
come in  proportion  to  the  amount  of  such  taxable  in- 
come. The  practice  of  filing  the  consolidated  returns 
continued  throughout  the  reorganization  period.  The 
returns,  during  the  reorganization  period,  w^ere  pre- 
pared by  the  employees  of  the  debtor  and  signed  by 
the  president  of  the  plaintiff'  corporation,  although 
they  were  never  submitted  to  its  board  of  directors  for 
approval  or  consideration. 

"During  the  year  1942,  the  debtor  made  substantial 
net  earnings.  Neither  plaintiff,  nor  any  of  its  other 
subsidiary  companies,  had  any  earnings  during  1942. 


[Court's   Footnote  2].     Bryan  v.   Western  Pac.  R.  Corp.,  Del. 
Ch.  1944,  35  A.2d  909. 
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A  consolidated  return  was  filed  for  the  year  1942  in 
wliicli  the  tax  liability,  due  to  tlie  earnings  of  the  debt- 
or, was  $4,144,828.  Later  in  1943,  after  the  filing  of  the 
1942  return  and  payment  of  the  tax,  the  tax  attorneys 
for  defendant  'discovered'  Section  123  of  the  Revenue 
Act  of  1942.  26  U.S.C.A.  i;  23(g)  (4).=*  They  proposed 
what  they  denoted  a  'paradoxical'  theory,  by  which  the 
worthlessness  of  the  plaintiff's  stock  (which  had  cost 
the  plaintiff  some  $75,000,000)  in  the  operating  rail- 
road company  (debtor)  might  be  availed  of  as  an  off- 
set to  the  operating  income  of  the  debtor  and  thus  re- 
sult in  a  net  loss  and  no  tax  obligation.  Further,  their 
tlieory  was  that  part  of  this  $75,000,000,  loss  in  1943, 
could  be  'carried  back'  to  1942,  U22 (b)(1),  26 
U.S.C.A.  §  122(b)(1),  and  part  could  be  'carried  over' 
to  1944.  Section  122(b)(2)  of  the  Internal  Revenue 
Code,  26  U.S.C.A.  §  122(b)(2).  Thereupon  a  claim  for 
refund  of  the  amount  of  tax  paid  for  1942  was  filed  in 
the  name  of  the  plaintiff.  Operations  of  the  debtor 
during  1943  and  up  to  April  30,  1944  were  increasingly 
profitable  and,  except  for  the  offset  of  the  capital  stock 
loss  of  the  plaintiff  itself,  would  have  called  for  the 
payment  of  some  $17,000,000  in  income  taxes.  So  the 
tax  attorneys  caused  the  filing  of  consolidated  tax  re- 
turns for  1943  and  for  the  forepart  of  1944  in  the 
name  of  ])laintiff,  in  which  sufficient  portions  of  tlie 
$75,000,000  stock  loss  were  used  as  offsets  against  the 
operating  accounts  for  these  years,  so  as  to  show  no 
net  income.  The  validity  of  the  offsets  was  questioned 
by  the  Conunissioner  of  Internal  Revenue  and  confer- 
ences were  had  between  the  tax  counsel  for  tlie  defend- 


I  Court's  Footnote  3].  "Stock  in  alliliiitocl  ('ori)oration.  For  the 
purposes  of  parji^raph  (2)  stock  in  a  cor])oration  affiliated  with 
the  taxpayer  shall  not  be  deemed  a  capital  asset."  Subsection  4  of 
§23 (g).  By  this  sub.section,  lo.ss('s  resulting:  from  worthlessness 
of  stock  of  an  affiliate  became  operating:  losses  instead  of  capital 
losses  as  theretofore. 
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ant  and  the  Commissioner.  As  a  result,  a  tax  settle- 
ment was  made  with  the  Commissioner  whereby,  in 
consideration  of  the  withdrawal  of  the  claim  for  re- 
fund, the  Commissioner  accepted  and  approved  the 
returns.  *  *  * 

''Subsequent  to  the  filing  of  the  claim  for  refund 
of  tlie  19-42  tax  paid,  and  the  filing  of  the  consolidated 
tax  returns  for  1943  and  part  of  1944,  and  after  nego- 
tiations for  tlie  settlement  of  the  entire  tax  issue  with 
the  Commissioner  of  Internal  Revenue  had  started,  the 
plaintiff,  on  October  10,  1946  filed  its  bill  of  complaint 
in  equity  herein.  In  substance  the  bill  of  complaint 
recited  the  filing  of  the  claim  for  refund,  the  commence- 
ment of  the  negotiations  for  the  approval  of  the  con- 
solidated returns  and  prayed  that  the  Court  settle  the 
proprietary  rights  of  the  plaintiff  and  the  defendant 
in  the  tax  saving  involved.  It  Avas  further  prayed  that 
funds  equivalent  to  the  tax  savings  be  placed  in  the 
custody  of  the  court  for  proper  and  equitable  distri- 
bution.^ 

'*0n  April  7,  1947,  the  Court  permitted  the  filing  of 
a  complaint  in  intervention  on  behalf  of  certain  stock- 
holders of  the  plaintiff  wlio  wished  to  join  in  the  de- 
mand of  the  plaintiff  and  in  its  prayer  for  relief 
against  the  defendant.  The  settlement  and  agreement 
A\T.th  the  Commissioner,  by  which  the  claim  for  refund 
was  withdrawn  and  the  consolidated  returns  for  the 
years  1942,  1943  and  part  of  1944  were  accepted  and 
approved,  was  consummated  on  August  14,  1947. 

''On  December  17,  1947,  plaintiff  filed  a  supple- 
mentary bill  of  complaint,  wherein  the  consummation 
of  the  settlement  and  compromise  Avas  set  forth.  It 


[Court's  Footnote  4].  The  debtor  had  on  two  separate  occasions 
set  aside  reserve  funds  for  the  payment  of  the  taxes,  to  protect 
against  the  contingency  of  adverse  ruling  by  Commissioner  or 
Court. 


was  tliore  furtlier  alleged  that  the  defendant  through 
its  officers  and  attorneys  had  controlled  the  board  of 
directors  of  the  plaintiff  corporation  and  that  by  rea- 
son of  such  control  plaintill*  was  caused  to  file  the  con- 
solidated returns  for  the  benefit  of  the  defendant. 
Throughout  the  proceedings  and  in  the  trial,  this  has 
been  referred  to  as  'duality  of  control.' 

"In  the  supplementary  complaint,  the  plaintiff 
prayed  that  the  Court,  in  equity,  enter  a  decree  allo- 
cating and  directing  the  payment  of  the  abated  taxes, 
amounting  to  some  $17,000,000,  to  the  plaintiff  by  way 
of  mitigation  of  its  losses  in  its  subsidiary. 

"After  many  preliminary  motions  were  made  and 
disposed  of,  and  after  the  tiling  of  answers  by  the  de- 
fendants and  after  pre-trial  conference,  the  cause 
finally  came  on  for  trial." 

Judge  Goodman's  opinion  went  on  to  hold  that,  for  given 
reasons,  the  plaintiff  liolding  corporation  was  not  entitled 
to  the  relief  sought  and  that  judgment  should  go  for  the 
defendant.  An  appeal  from  Judge  Goodman's  decision  is 
pending  in  this  court  as  No.  12,506. 

In  the  present  action  the  complaint  is  divided  into  three 
counts.  All  three  counts  allege  the  reorganization  proceed- 
ings substantially  as  outlined  in  the  above-(|uoted  portion 
of  Judge  Goodman's  opinion   (R  (>-!."),  MO,  43).''  The  first 


•"'The  complaint  allejics  tiiat  the  "Final  Order"  of  the  District 
Court  in  tlie  i-oorjzanization  proceedinjis  dated  Mareli  '2i1.  li)-Ki,  had 
contained  the  followinp:  provision  : 

"G.  All  persons,  firms,  and  corporations  whatsoever,  and 
wheresoever  situated,  located  or  domiciled,  are  hereby  per- 
petually restrained  and  enjoined  from  institutin<r,  proseeut- 
injj:  or  pui'suinj;,  or  attemi)tinjr  to  institute,  prosecute  or 
j)ursue,  any  suit  or  suits  or  proeeedin<is  in  law  or  in  e(|uity, 
or  otherwise,  ajrainst  the  "Western  Pacific  Kaihoad  Company, 
or  Ji«rainst  tlie  successors  or  a.ssi^ns  of  said  Com])any,  or 
against  any  ol"  llie  assets  or  property  of  s;iid  Company  oi*  its 
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count  then  alleges  that  during  the  year  1943  appellee,  to- 
gether with  certain  other  named  subsidiaries,  had  sufficient 
taxable  net  income  to  make  it  liable  for  $12,768,712.75  in 
income  and  excess  profits  taxes  for  tliat  year"  (R  16).  It 
then  alleges  that  appellee  caused  a  consolidated  income  and 
excess  profits  tax  return  for  1943  to  be  drawn  up  and  filed 
'4n  the  name  of  but  without  the  knowledge  of"  The  West- 
ern Pacific  Railroad  Corporation  (referred  to  in  the  com- 
plaint and  hereafter  in  this  brief  as  the  holding  company), 
in  which  the  holding  company's  stock  loss  was  shown  as 
offsetting  all  the  taxable  income  of  appellee  and  the  subsid- 
iaries. Despite  its  general  allegation  that  the  return  was 
drawn  up  ''without  the  knowledge  of  the  Holding  Com- 
pany," the  first  count  of  the  complaint  alleges  that  the  re- 
turn was  signed  by  the  president  of  the  holding  company 
and  assented  to  ''by  the  holding  company"  while  negotia- 
tions for  the  approval  of  the  return  by  the  Internal  Reve- 
nue Bureau  were  still  pending  (R  24-27).  It  is  also  alleged 
that  none  of  tlie  tax  savings  which  arose  out  of  the  inclu- 
sion of  the  holding  company's  stock  loss  in  the  return  in- 

successors  or  assigns,  directly  or  indirectly,  on  account  of  or 
based  upon  any  right,  claims  or  interest  of  any  kind  or  nature 
whatsoever  which  any  such  person,  firm  or  corporation  may 
have  had  in,  to  or  against  the  Debtor,  or  any  of  its  assets  or 
properties,  on  or  before  December  28,  1944  (except  as  specifi- 
callv  provided  for  or  permitted  bv  prior  order  of  this  Court) 
*  *'*"  (R4-5). 
It  is  alleged  that  appellant  sought  permission  of  the  court  to  bring 
this  action,  but  that  such  permission  was  not  granted  (R  5,  62-63). 

"The  discrepancies  between  figures  in  the  complaint  with  respect 
to  the  income  and  excess  profits  tax  that  would  have  been  due  for 
the  3'ears  1942,  1943  and  1944.  if  the  stock  loss  had  not  been  taken 
into  account,  and  the  figures  given  in  Judge  Goodman 's  opinion  are 
probably  due  to  the  fact  that  Judge  Goodman's  figures  are  based 
on  the  income  of  appeUee  alone,  while  the  figures  in  the  complaint 
purport  to  be  based  on  the  income  not  only  of  appellee  but  also  of 
certain  of  its  subsidiaries. 
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ured  to  tlie  benefit  of  tlie  liolding  company  itself  (R  27-29). 

Tlie  second  count  is  similar  to  tlie  first,  except  tliat  it  al- 
leges that  during  the  first  four  months  of  194-1:,  appellee  and 
certain  of  its  named  subsidiaries  had  sufficient  taxable  net 
income  to  create  an  income  and  excess  profits  tax  liability 
of  $1,957,800.37,  and  that  a  similar  consolidated  return  was 
filed  for  that  period  in  v/liich  all  of  the  income  was  offset  by 
the  loss  of  the  holding  company  (R  31,  37). 

The  third  count  alleges  that  during  the  year  1942,  appel- 
lee and  certain  of  its  named  subsidiaries  had  sufficient  tax- 
able net  income  to  create  a  liability  for  income  and  excess 
profits  taxes  of  $  6,980,944.45  but  that  appellee  caused 
to  be  drawn  up  and  filed  a  return  a\  liich  showed  that  only 
$4,201,821.54  of  such  taxes  was  due  (R  44-45).  It  is  further 
alleged  that  on  or  about  March  9,  1945,  appellee  submitted 
to  the  Internal  Revenue  Bureau  a  claim  for  refund  of  the 
said  $4,201,821.54  and  that  subsequently  appellee,  in  the 
name  of  the  holding  company,  offered  to  drop  the  refund 
claim  if  the  Internal  Revenue  Bureau  would  accept  the  con- 
solidated returns  for  1942,  1943  and  1944  as  filed.  This  pro-, 
pos'al  is  alleged  to  have  been  assented  to  l)y  the  Internal 
Revenue  Bureau  (R  43-44,  46-47,  54-61). 

The  complaint  is  replete  with  allegations  which  are  not 
well-pleaded  facts  but  are  mere  conclusions  of  law:  for  ex- 
ample, that  under  the  Internal  Revenue  laws  api)ellee  was 
under  a  duty  to  pay  to  the  United  States  certain  amounts  in 
taxes  (R  15-17,  30-33,  44-46);^  that  the  Internal  Revenue 
laws  lay  down  certain  requirements  for  the  })rivil('ge  of 


''Sfcwart  V.  Ahcni,  :}2  F.2d  8(i4  (})  Cir.  11)29)  (time  ;it  wliicli 
indobtedncvss  incurred  hold  l('p:al  conclusion)  ;  Scott  v.  Most  Wor- 
sJn}>f}i1  (hand  Lochjc  of  Free,  Ancicut  <0  Acccj)tc(l  Masons,  2.3  F.2(l 
{)!)!  (D.C  ('ir.  1J)27)  (avennoiits  tluit  sums  jidvanced  by  plaiuliffs 
were  due  and  (nvinir  luld  lc<ral  conclusions). 
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i  filing  consolidated  income  and  excess  profits  tax  returns 
I  (R  21-22,  34-35)  ;*"  and  that  the  holding  company  was  not 
I  the  parent  corporation  of  or  atfiliated  Avitli  appellee  for  tax 
purposes  during  the  periods  for  wliicli  tlie  alleged  returns 
were  filed  (R  22-23,  26-27,  35,  39).«  Appellee,  of  course,  did 
\  not  admit  these  legal  conclusions  by  making  its  motion  to 
'  dismiss.^"  Similarly,  the  many  general  characterizations  of 
the  tax  returns,  refund  claim,  and  other  communications 
filed  with  the  Internal  Revenue  Bureau  as  ''false,"  ''ficti- 
tious,"  and   "fraudulent"  are  mere  conclusions  not  ad- 
mitted by  appellee  in  its  motion  to  dismiss."  The  only 
specific  representations  to  the  Internal  Revenue  Bureau 
which  the  complaint  alleges  and  relies  upon  as  constituting 
fraud  are :  "that  the  Tax  Returns  for  the  three  tax  periods 
were  in  fact,  truth  and  reality  made  and  submitted  by  the 
Holding  Company,"  (R  48) ;  "that  the  Holding  Company 
was  at  the  time  in  question  still  the  Parent  Corporation  of 
the  defendant  by  virtue  of  the  ownership  of  at  least  95%  of 


^Xortz  V.  United  States,  294  U.S.  317,  79  L.ed.  907  (1935)  ;  Luck- 
in<i  V.  Delano,  122  F.2d  21  (D.C.  Ch'.  1941);  Fletcher  v.  Jones, 
ld5F.2d58  (D.C.  Cir.  1939). 

''Cf.  Uniteel  States  ex  rcl.  Meyer  Salzman  v.  Salant  &  Salant,  Inc., 
41  F.  Supp.  196  (S.D.  N.Y.  1938)  (qui  tarn  action  under  31 
r.S.C.A.  §§231-235). 

^^Newport  News  Shipbiiilcllng  &  Drijelock  Co.  v.  Schaufflcr,  303 
I'.S.  54,  82  L.Ed.  649  (1938)  ;  Zeligson  v.  Hartman-Blair,  Inc.,  126 
F.2d  595  (10  Cir.  1942)  ;  LeClair  v.  Swift,  76  F.  Supp.  729  (E.D. 
AVis.  1948)  ;  Flanigan  v.  Security -First  Nat.  Bank,  41  F.  Supp.  77 
(S.D.  Calif.  1941). 

^^Cahill  V.  Curtiss-W right  Corp.,  57  F.  Supp.  614  (AY.D.  Ky. 
1944)  (qui  tani  action  under  31  U.S.C.A.  §^^31-235)  ;  Davis  v. 
-"ate  Bank  of  Woodstock,  151  F.2d  180  (7  cir.  1945)  ;  McCamphell 
Warrick  Corp.,  109  F.2d  115  (7  Cir.  1940)  (cert.  deu.  325  U.S. 
.S67.  89  L.Ed.  1986 ;  Rishel  v.  Pacific  Mut.  Life  Ins.  Co.  of  California, 
78  F.2d  881  (10  Cir.  1935)  ;  Zaring  et  al.  v.  Strauss  cf-  Co.,  30  F.2d 
313  (9  Cir.  1929);  Tennessee  Gas  Transmission  Co.  v.  Bogles,  74 
F.  Supp.  258  (W.D.  La.  1947). 
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defendant's  A^ALID  capital  stock";  "that  the  Holding  Com- 
pany at  such  time  had  and  exercised  sole,  exclusive  and  al)- 
solute  control  over  defendant'';  and  "that  tlie  $17,505,- 
636.03  tax  saving  accomplished  by  the  settlement  would  go, 
inure  and  accrue  to  the  Holding  Company  in  mitigation  of 
its  $75,000,000  stock  loss  in  defendant's  capital  stock"  (R 
49).  As  demonstrated  hereinafter,^-  tlie  allegation  of  none 
of  these  specific  representations  is  sufficient  to  constitute 
an  allegation  of  fraud,  because  each  of  the  representations 
was  either  true  or  inunaterial  or  a  mere  legal  conclusion.'"' 

SUMMARY  OF  ARGUMENT 

This  Court  may  properly  aflirm  the  judgment  on  any  of 
the  grounds  appearing  in  the  record,  whether  or  not  relied 
upon  by  the  court  below.  First,  the  judgment  should  be  af- 
firmed because  the  action  was  based  upon  evidence  and 
information  already  in  the  hands  of  the  District  Court,  as 
shown  by  the  proceedings  before  Judge  Goodman,  and  of 
the  Bureau  of  Internal  Revenue.  Possession  of  such  evidence 
and  information  on  the  part  of  either  of  these  agencies  of 
the  United  States  was  sufficient  witliout  more  to  deprive  the 
District  Court  of  jurisdiction  under  31  U.S.C.   ^5  232,  re- 


i^See  pp.  34-36,  infni. 

^^Tlie  "sui>]ileinont  to  coinphiint"  iillcfies  that  prior  1o  tho  filiiifi 
of  the  orifiinal  complaint  ajij^'Hant  personally  delivered  a  copy  of 
the  complaint  to  the  office  of  tiie  United  States  Attoi-ney  for  the 
Northern  District  of  California  and  sent  by  rejristered  mail  to 
the  Attorney  (Jeneral  of  the  United  States  a  copy  of  the  complaint 
and  a  discloxure  of  all  evidence  and  information  relatinj;  to  this 
action  then  in  appellant's  possession,  and  that  the  Attornej'  Gen- 
eral neither  entered  an  ap]iearance  in  the  case  nor  ijave  any  notice 
of  non-ai)pearanee  therein  within  (iO  days  of  the  tilintr  of  the  com- 
plaint bnt  did  enter  a  notice  of  non-appearance  after  the  exjiira- 
tion  of  such  (iO  days.  Apjiellee  concedes  that  the.se  alleviations 
sufficiently  set  forth  a  fnliillment  of  the  recpiirenuMit  of  the  first 
llii-ee  sentences  of  81  U.S. ('.A.  §2.'V2(('),  appendix  p.  3,  i^ifra. 
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gardless  of  whether  the  Government  cliose  to  bring  any  pro- 
ceedings on  the  basis  of  the  information  in  its  possession. 
Second,  the  judgment  sliould  be  affirmed  because  the  com- 
plaint contains  no  allegation  nor  is  there  any  showing 
that  the  action  has  been  authorized  by  the  Commissioner  of 
Internal  Revenue  or  the  Attorney  General,  as  required  by 
26  U.S.C.A.  ^  3740.  Third,  tlie  judgment  should  be  affirmed 
because  the  complaint  does  not  allege  facts  on  which  ap- 
pellee can  be  held  liable  under  31  U.S.C.A.  ;^  231.  Any  other 
error,  if  any,  in  the  proceedings  below  was  not  prejudicial. 

ARGUMENT 

I. 

Judgment  May  Be  Affirmed  on  Grounds 
Not  Relied  Upon  by  District  Court 

The  court  lielow  in  its  order  of  dismissal  gave  as  grounds 
for  dismissal  that  ''it  *  *  *  appears  from  the  complaint 
that  this  suit  is  based  upon  evidence  and  information  in 
the  possession  of  the  United  States  and  of  agencies,  officers 
and  employees  thereof  at  the  time  this  suit  was  brought, 
and  that  all  matters  or  facts  alleged  in  the  complaint  as 
amended  were  matters  of  public  record."  The  court  de- 
clined to  rule  upon  whether  or  not  the  suit  was  required  to 
1)9  authorized  or  sanctioned  by  the  Commission  of  Internal 
Revenue  or  the  Attorney  General,  and  also  expressed  the 
opinion  that  sufficient  facts  had  been  alleged  on  which  lia- 
bility under  31  U.S.C.A.  §  231  could  be  predicated  (R  87- 
88).  Appellant's  notice  of  appeal  purports  to  effect  an  ap- 
peal not  only  from  the  judgment  for  appellee,  but  also  from 
the  order  of  dismissal.  The  order  itself,  however,  is  not  ap- 
pealable; hence  the  notice  of  appeal  brings  before  this 
Court  for  affirmance  or  reversal  only  the  judgment  itself. 


14 
Prickett  v.  Consolidated  Liquidating  Corp.,  180  F.2d  8  (9 
Cir.  1950).  This  Coiiit  lias  repeatedly  held  that  it  (-(mid 
and  would  sustain  judgments  broug:ht  to  it  for  review  u])()n 
any  proper  ground  disclosed  in  the  record,  whether  relied 
upon,  rejected,  or  not  decided  by  the  court  below.  Town  of 
South  Tucson  v.  Tucson  Gas,  Electric  Light  and  Power  Co., 
149  F.2d  847  (9  Cir.  1945) ;  Peterson  v.  Coast  Cigarette 
Vendors,  ISi  F.2d  389  (9  Cir.  1943);  Peveh/  Dairy  Co.  v. 
Borden  Printing  Co.,  123  F.2d  17  (9  Cir.  1941).  In  L.  Mc- 
Brine  Co.  v.  Silverman,  121  F.2d  181,  182  (9  Cir.  1941),  the 
court  said:  "That  we  may  afifirin  on  a  ground  not  assigned 
by  the  trial  court  is  well  settled."  Therefore,  even  if  this 
Court  should  find  that  the  judgment  could  not  be  sustained 
upon  the  grounds  given  by  the  court  below,  the  judgment 
must  nevertheless  be  affirmed  if  it  is  found  either  that 
the  action  should  have  been  dismissed  because  the  com- 
plaint did  not  allege  authorization  for  the  action  from  the^ 
Commissioner  of  Internal  Revenue  or  the  Attorney  General! 
in  compliance  with  26  U.S.C.A.  <^  3740,  or  that  the  complaint! 
did  not  state  sufficient  facts  from  which  appellee  could  bej 
held  liable  under  31  U.S.C.A.  ij  231. 

IT. 

The  District  Court  Correctly  Dismissed  the  Action  as  Based  Upon 
Evidence  or  Information  Already  in  the  Possession  of  the  United 
States  and  Its  Agencies.  Officers  and  Employees. 

31   r.S.C.A.   ^232  provides  that  a   District  Court  shall 

have  no  jurisdiction  to  proceed  with  any  suit  such  as  the 

present  one  ''whenever  it  shall  he  made  to  appeal-  that  such 

suit  was  based  upon  evidence  or  infornuition  in  the  ])()sses- 

sion  of  the  United  States,  ov  aii>  agency,  ollicei-  oi-  employee 

thereof,  at  the  time  such  suit  was  brought.''  ( )b\i()usly,  the 

only  evidence  or  inronnatioii  upon  which  this  action  can  l)e 
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based  is  that  which  will  sustain  appellant's  charge  that  ap- 
pellee knowingly  made  or  presented,  or  caused  to  ])e  made 
or  presented,  false,  fictitious,  or  fraudulent  tax  returns  or 
refund  claims  within  the  meaning  of  31  U.S.C.A.  §  231.  It 
appears  from  the  complaint  that  all  such  evidence  or  in- 
formation would  have  to  be  included  within  the  following 
categories : 

1.  Facts  pertaining  to  appellee's  liability  for  income 
and  excess  profits  taxes  for  1942,  1943  and  the  first 
four  months  of  1944. 

(a)  Income,  gains,  expenses,  losses,  etc.,  of  ap- 
pellee and  each  of  its  affiliated  corporations  real- 
ized or  incurred  during  those  periods. 

(b)  Facts  relevant  in  determining  whether  ap- 
pellee and  the  holding  company  were  "affiliated" 
within  the  meaning  of  §  23(g)  (4)^^  and  §  141^''  of 


^^See  footnote  3  of  Judge  Goodman's  opinion  quoted  on  page 
6,  supra. 

15' '§141.    Consolidated  returns. 

"(a)  Privilege  to  file  consolidated  income  and  exces.s-profits- 
tax  returns.  An  affiliated  group  of  corporations  shall,  subject  to 
the  provisions  of  this  section,  have  the  privilege  of  making  con- 
solidated income  and  excess-profits-tax  returns  for  the  taxable  year 
in  lieu  of  separate  returns.  *  *  *  " 

"(d)  Definition  of  'affiliated  group.'  As  used  in  this  section, 
an  'affiliated  group'  means  one  or  more  chains  of  includible  corpo- 
rations connected  through  stock  ownership  with  a  common  parent 
corporation  which  is  an  includible  corporation  if — 

"  (1)  Stock  possessing  at  least  95  per  centum  of  the  voting  power 
of  all  classes  of  stock  and  at  least  95  per  centum  of  each  class  of 
the  nonvoting  stock  of  each  of  the  includible  corporations  (except 
the  common  parent  corporation)  is  owned  directly  by  one  or  more 
of  the  other  includible  corporations ;  and 

"(2)  The  common  parent  corporation  owns  directly  stock  pos- 
sessing at  least  95  per  centum  of  the  voting  power  of  all  classes  of 
stock  and  at  least  95  per  centum  of  each  class  of  the  nonvoting  stock 
of  at  least  one  of  the  other  includible  corporations. 
As  used  in  this  subsection,  the  term  'stock'  does  not  include  non- 
voting stock  which  is  limited  and  preferred  as  to  dividends. ' ' 
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the  Internal  Revenue  Code,  during  the  period  in 
question. 

(1)  The  amount  of  appellee's  outstanding 
stock  and  tlie  amount  of  such  stock  lield  ])y 
the  holding  company  during  tliat  period. 

(2)  The  history  of  tlie  reorganization  pro- 
ceedings of  appellee,  but  only  to  the  extent 
that  such  proceedings  affected  the  holding  of 
appellee's  stock  by  the  holding  company 
within  tlie  meaning  of  ;^;i  23(g)(4)  and  141 
of  the  Internal  Revenue  Code. 

2.  Statements  concerning  these  matters  made  in  tax 
returns  and  claims  filed  witli  the  Internal  Revenue  Bu- 
reau. 

The  complaint,  together  with  facts  of  which  the  court 
will  take  judicial  notice,  shows  that  all  of  the  evidence  or 
information  in  the  above  categories  which  is  relied  upon  by 
appellant  as  a  basis  for  this  action  was  in  tlie  hands  of  at 
least  two  agencies  of  the  United  States  and  officers  or  em- 
ployees thereof  at  the  time  this  action  was  brought.  These 
agencies  are  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California  and  tlie  Bureau  of  Internal 
Revenue. 

A.      KNOWLEDGE  OF  THE  DISTRICT  COURT  FROM  PRIOR  PROCEEDINGS. 

it  is  clear  from  Judge  Goodman's  oiiinion  in  Western 
Pacific  Railroad  Corporation  v.  Western  Pacific  Railroad 
Conipanj/,  85  P.  Supp.  868,  handed  down  on  September  6, 
1949,  and  in('or|)orated  into  the  present  c(>iiii)laiiit  ( H  21). 
that  in  that  proceeding  the  District  Court  and  Judge  Good- 
man received  all,  or  substantially  all,  the  evidence  and  in- 
foi-niation   ui)on   which  a])])ellant   has  brouglit   the  jiresent 


I 


17 

action.^*'  Indeed,  on  pages  42-43  of  appellant's  brief  appel- 
lant appears  to  concede  that  Judge  Goodman  had  all  the 
evidence  and  information  on  which  appellant  is  relying. 
His  objection  is  not  that  Judge  Goodman  did  not  have  all 
the  relevant  facts  before  him,  but  that  the  judge  drew  the 
wrong  legal  conclusions  from  those  facts. 

The  judge's  opinion  makes  clear  that  he  felt  the  same  in- 
dignation so  vehemently  expressed  by  appellant  that  the 
United  States  had  not  received  all  the  taxes  that  were 
coming  to  it  for  the  year.s  in  question,  for  the  opinion  states 
on  85  F.  Supp.  at  874:  "If  I  had  the  power,  I  would  not  hesi- 
tate to  set  aside  the  tax  settlement.  Indeed,  if  I  could,  I 
would  order  these  taxes  paid  to  the  United  States."  But  the 
o})inion  concludes  on  85  F.  Supp.  at  873 :  "Obviously  tlie 
Court  cannot  pass  judgment  upon  the  validity  of  the  tax 
compromise  and  settlement.  It  is  now  closed.  It  is  fmal  and 
cannot  be  reopened  except  for  fraud."  If  a  federal  district 
judge,  with  all  the  facts  before  him,  and  witli  a  strong- 
feeling  that  the  United  States  Government  has  not  been 
paid  its  just  taxes,  appears  convinced  that  no  fraud  was 
practiced  upon  tlie  Government  and  therefore  no  redress  is 
available,  can  the  qui  tarn  statute  be  said  to  permit  some  un- 
known individual  who  considers  his  legal  knowledge  su- 
perior to  that  of  the  district  judge  to  take  up  the  time  of 
the  courts  with  an  action  based  on  a  legal  theory  of  fraud 
which  the  judge  has  already  carefully  considered  and  re- 
luctantly rejected!  Clearly  under  the  statute  it  is  sufficient 
to  deprive  the  district  court  of  jurisdiction  if  the  agency 


^""The  trial  itself  consumed  13  days;  the  proceedings  are  set 
forth  in  1,700  pages  of  transcripts;  14  witnesses  testified  and  164 
exhibits,  with  A-arious  subdivisions,  were  introduced  in  evidence." 
85  F.  Supp.  at  871. 
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or  officer  of  the  United  States  has  the  evidence  or  informa- 
tion on  which  the  action  is  based;  it  is  not  necessary  that 
the  agency  or  officer  agree  with  the  legal  theory  upon  wliicli 
the  plaintiff  proposes  to  proceed. 

Appellant's  rhetorical  question  at  the  bottom  of  page  43 
of  his  brief  appears  to  imply,  however,  that  evidence  or  in- 
formation in  the  hands  of  a  federal  district  judge  is  not 
evidence  or  information  in  the  possession  of  an  agency 
or  officer  of  the  United  States  witliin  the  meaning  of  tlie 
statute.  His  contention  is  tliat  an  agency  of  the  United 
States  within  the  meaning  of  the  statute  must  be  one  either 
capable  itself  of  redressing  the  fraud  or  capable  of  setting 
into  motion  another  agency  which  can  redress  tlie  fraud. 
(Aplt.  bf.  37)^^ 

Yet  the  statute  itself  contains  no  such  qualification  to  the 
phrase  *'the  United  States,  or  any  agency,  officer  or  em- 
ployee thereof,"  and  no  such  qualification  can  or  should 
be  read  into  it.  Even  if  it  w^ere  to  be  required,  however,  that 
the  agency  possessing  the  information  or  evidence  be  at 
least  one  capable  of  setting  into  motion  another  agency 
which  can  redress  the  fraud,  it  is  clear  tliat  a  district  court 
of  the  United  States  would  have  to  be  considered  such  an 
agency.  It  is  well  known  that  district  judges  frequently  re- 
fer evidence  of  perjury  or  other  offenses  which  come  be- 
fore them  in  the  course  of  criminal  or  civil  proceedings  to 
the  United  States  attorney  or  the  grand  jury  for  proper 
action.  Surely  a  district  court  is  as  capable  of  setting  into 
motion  an  agency  wliicli  can  redress  tlic  I'laiul  as  is  a  legis- 


'^Apiiellant'.s  third  reqiiironu'iit,  thai  "such  possession  of  evi- 
dence actually  hads  to  and  results  in  bona  fide  and  A'ifrorous  action 
toward  the  redressing  of  the  fraud."  is  answei-ed  as  \)]).  2H-32. 
infra. 
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lative  committee  such  as  tlie  House  Naval  Affairs  Commit- 
i  tee,  which  appellant  cites  as  an  example  of  the  type  of 
agency  lie  has  in  mind  (Aplt.  bf.  37,  n.  12).^^ 

B.     KNOWLEDGE  OF  THE  BUREAU  OF  INTERNAL  REVENUE. 

If  there  is  any  agency  in  whose  hands  evidence  or  in- 

j  formation  on  which  this  action  is  based  would  defeat  the 

jurisdiction  of  the  district  court,  it  is  the  Bureau  of  Internal 

Revenue,^'*  for  the  detection  and  redress  of  tax  frauds  is 

tlie  Bureau's  primary  responsibility.-" 


^*The  example  of  the  House  Naval  Affairs  Committee  is  taken 
from  the  case  of  United  States  ex  rel.  McLaughlin  v.  American 
Chain  and  Cable  Co.,  62  F.  Supp.  302  (1945),  one  of  the  two  cases 
on  which  the  court  beloAv  relied  in  dismissing  the  complaint  (R  87). 
In  that  case  the  qui  tarn  action  had  been  brought  before  December 
23,  1943,  and  the  question  was  the  effect  of  the  proviso  in  31 
U.S.C.A.  §232 (C)  "That  no  abatement  shall  be  had  as  to  a  suit 
pending  on  December  23,  1943,  if  before  such  suit  was  filed  such 
person  liad  in  his  posses.sion  and  voluntarily  disclosed  to  the  Attor- 
ney' General  substantial  evidence  and  information  Mhicli  was  not 
theretofore  in  the  possession  of  the  Department  of  Justice."  The 
court,  in  dismis.sing  the  complaint,  said,  "*  *  *  It  is  abundantly 
clear  that  all  the  material  information  for  the  suit  was  solicited  by 
the  Government,  before  the  relator  filed  suit  on  February  11,  1943, 
from  hearings  held  by  the  House  of  Representatives  Committee  on 
Xaval  Affairs  *  *  *.  It  also  had  the  information  set  forth  in  a  com- 
plaint of  the  Federal  Trade  Commission  *  *  *. " 

^''The  complaint  does  not  charge  knowledge  of  or  complicity  in 
the  fraud  on  the  part  of  officers  or  employees  of  the  Bureau,  as  was 
the  case  in  United  States  v.  Eippctoe,  178  F.2d  735  (4  Cir.  1949), 
where  complicity  on  the  part  of  GoTcrnment  officials  was  alleged. 
On  the  contrary,  the  general  conclusory  allegations  of  fraud  in  the 
complaint  are  to  the  effect  that  the  Bureau  was  the  very  agency  of 
the  United  States  which  relied  on  the  appellee's  "fraudulent"  rep- 
resentations to  the  detriment  of  the  Government.  The  remark  in  the 
Rippetoe  Case  that  it  is  not  "incumbent  upon  plaintiff'  to  negative 
knowledge  on  the  part  of  Government  officials  of  the  evidence 
upon  which  its  action  is  based"  is  clearly  inapplicable  where  the 
.mplaint  itself,  read  in  the  ligiit  of  the  relevant  presumptions  and 
;itters  of  judicial  knowledge,  affirmatively  shows  that  the  Gov- 
« riiment  officials  did  have  such  knowledge. 

-•^26  U.S.C.A.  §3654  provides : 

"(a)   Collectors.     Every  collector  within  his  collection  district 
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There  is  a  ])resiiinpti()ii  that  ofiicors  of  tlie  tj:<)vei-iiiuont 
properly  curry  out  the  duties  iiiii)ose(l  ii])()n  them  l)y  law.-^ 
Tt  is  tliereforo  to  be  {jrcsiiined  tliat  the  l^ureaii  of  Internal 
Revenue  had  ascertained  all  the  facts  pertaining  to  tlie 
liability  of  appellee  and  its  affiliated  corporations  for  in- 
come and  excess  profits  taxes  during  the  period  in  ciuestion 
except  insofar  as  the  complaint  specilically  alleges  that  the 
Bureau  did  not  have  knowledge  of  such  facts.    IMoreover, 

shall  see  that  all  laws  and  rofyulations  relatiiifr  to  tlio  collection  of 
internal  revenue  taxes  are  faithfully  executed  and  complied  with, 
and  sliall  aid  in  the  prevention,  detection,  and  punishment  of  any 
frauds  in  relation  thereto.  For  such  purposes,  he  shall  have  power 
to  examine  all  persons,  books,  papers,  accounts,  and  premises,  to 
administer  oaths,  and  to  summon  an}-  person  to  produce  books  and 
papers,  or  to  appear  and  testify  under  oath  before  him,  and  to 
compel  compliance  Avith  such  summons  in  the  same  manner  as  pro- 
vided in  section  3615." 

"(c)  Inienhil  Revenue  Agents.  Every  internal  revenue  agent 
shall  see  that  all  laws  and  regulations  relating  to  the  collection  of 
internal  revenue  taxes  are  faithfully  executed  and  complied  with, 
and  .shall  aid  in  the  prevention,  detection,  and  punishment  of  any 
frauds  in  relation  thereto.  53  Stat.  446." 

26  U.S.C.A.  §3901  provides: 

(a)  Assessment  anel  Collection.  The  Commissioner,  under  the 
direction  of  the  Secretary — 

(1)  Genered  Stiperifitendence.  Shall  have  general  superintend- 
ence of  the  assessment  and  collection  of  all  taxes  imposed  by  any 
law  providing  internal  revenue;  *  *  *." 

The  general  responsibility  of  the  Commissioner  of  Internal  Keve- 
nue  for  the  assessment  and  collection  of  taxes  is  tlie  reason  for 
the  requirement  in  26  U.S.C.A.  §3740  that  all  actions  such  as  this 
one  for  the  recovery  of  taxes  or  of  any  fine,  ])enalty  or  forfeiture 
be  authorized  by  the  Commissioner.  The  absence  of  such  authority 
in  the  allegations  of  the  i^resent  complaint  gives  an  additional  rea- 
son for  aflirniing  the  judgment  of  the  District  Court.  See  pages 
31-32.  infra. 

-^ Bonds  V.  Sherhnrne  Mercanide  Co.,  et  id.,  169  F.2d  433.  435 
(9  ('ir.  1948)  ;  United  States  Hoffman  Machinerxi  Corporation  v. 
Laiirhli,  150  F.2d  301  (8  Cir.  1945)  ;  see  Stone  v.  Stone,  136  F.2d 
761.  763  (D.C.  Cir.  1943).  In  Lancaster  v.  United  States,  153  F.2d 
71S  at  723  (1  Cir.  1946)  the  court  .stated:  "Dereliction  of  duty  on 
the  i)art  of  a  governmental  agency  is  not  to  be  guessed  at  but  must 
be  indicated  by  some  evidence." 
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there  is  a  presumption  against  the  presence  of  fraud  in 
transactions  between  parties  dealing  at  arms-length.--  It  is 
therefore  also  to  be  presumed  that  appellee  and  its  affiliated 
corporations  concealed  no  material  facts  from  the  Bureau 
except  to  the  extent  that  such  concealment  is  alleged  in 
the  complaint.  Examined  carefully  and  in  the  light  of 
matters  of  which  this  Court  will  take  judicial  notice,  the 
complaint  alleges  no  such  concealment. 

The  only  specific  representations  which  the  complaint 
alleges  to  have  been  made  to  the  Bureau  are  contained  in 
sub-paragraphs  c,  d  and  e  of  paragraph  60  of  the  complaint 
(R  48-50).  All  of  these  alleged  representations  either  were 
true  or  were  innnaterial  or  concerned  matters  of  which 
tlie  Bureau  already  had  full  knowledge. 

The  first  alleged  representation  is  set  forth  in  the  com- 
plaint as  follows:  "The  settlement  was  predicated  upon 
a  belief  by  the  Internal  Revenue  Bureau,  induced  by  the 
fraud  and  fraudulent  representations  of  the  defendant  that 
the  Tax  Returns  for  the  three  tax  periods  were  in  fact, 
truth  and  reality  made  and  submitted  by  the  Holding  Com- 
pany, whereas  they  were  made  by  the  defendant  itself  in 
the  name  of  the  Holding  Company  and  without  the  Holding 
Company's  knowledge"  (R  48-49). 

Section  52(a)  of  the  Internal  Revenue  C'ode  provides 
that  corporation  income  tax  returns  ''shall  be  sworn  to  by 
the  president,  vice-president,  or  other  principal  officer  and 
by  the  treasurer,  assistant  treasurer,  or  chief  accounting 
officer."  Treasury  Regulation  104,  §  23.12(d)  contains  the 


'-'-Zell  V.  Bankers'  UtUities  Co.,  77  F.(2d)  22  (9  Cir.  1935); 
Budd  V.  Commissioner  of  Internal  Revenue,  43  F.2d  509  (3  Cir. 
1930)  ;  United  States  v.  Eleven  Certain  Parcels  of  Land  in  Tulare 
County,  California,  45  F.  Supp.  289  (S.D.  Calif.  1942). 
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same  provision  witli  icspocl  to  consolidated  i-etunis.  As 
hereinbefore  jminted  out,-"'  tlie  conii)laint  alleges  that  tlie 
returns  were  signed  by  the  president  of  the  holding  coni- 
l)any  (R  24,  37).  If  the  returns  were  executed  by  the  presi- 
dent of  the  holding  conii)any,  they  were,  under  the  statute 
and  regulations,  executed  "by"  the  holding  coni])any.  It  is 
not  clear  from  the  comi)laint  what  officials  of  the  holding 
company  appellant  thinks  would  have  had  to  have  knowl- 
edge of  the  returns  to  constitute  that  knowledge  the  knowl- 
edge of  the  holding  company  itself.  In  any  event,  the  com- 
])laint  alleges  that  the  ''holding  company,"  acting  througli 
whom  it  is  not  specified,  ratified  the  returns  before  they 
had  been  finally  approved  by  the  Bureau  (R  25-27,  38,  40). 

The  next  specific  rei)resentation  alleged  is  as  follows: 
"The  settlement  was  predicated  upon  a  belief  by  the  In- 
ternal Revenue  Bureau,  induced  l)y  the  fraiid  and  fraudu- 
lent representations  of  the  defendant,  that  the  Holding 
Company  was  at  the  times  in  question  still  the  Parent 
Corporation  of  the  defendant  l)y  virtue  of  the  ownership 
of  at  least  957^  of  defendant's  VALID  capital  stock  *  *  *, 
whereas  said  Holding  Company  had  in  fact  no  right,  title, 
interest  or  ownership  whatever  in  or  to  defendant  oi-  to 
defendant's  property  or  assets  *  *  *"  (R49). 

Judge  (loodman's  opinion  specifically  says  on  85  F.  Sujip. 
at  870,  page  5,  supra,  that  the  holding  company's  sto!*k 
in  ai)i)ellee  was  not  transferred  to  the  reorganization  com- 
mittee until  Ai)ril  11)44.  Since  that  statement  in  the  opinion 
is  incoi-poratcd  by  refei'ence  in  the  coinjjlaint,  and  tlie  com- 
])laint  docs  not  (4sewhere  conti'adict  the  fact  that  the  stock 
was  held  by  the  holding  company  until  Ai)ril  1944,  the  gen- 

-^Sec  p.  1),  sitpra. 
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eral  allegation  tliat  the  "Holding  Company  had  in  fact  no 
right,  title,  interest  or  ownership  whatever  in  or  to  defend- 
ant or  to  defendant's  property  or  assets"  is  a  mere  legal 
conclusion  and  not  an  allegation  that  the  stock  was  not  in 
fact  held.  If  it  be  said  that  the  representation  "that  tlie 
Holding  Company  was  at  the  tunes  in  question  still  the 
Parent  Corporation  of  the  defendant  by  virtue  of  the 
ownership  of  at  least  95%  of  defendant's  VALID  capital 
stock"  was  untrue  because  the  stock  was  not  "valid,"  in 
tliat  it  did  not  render  tlie  holding  company  a  parent  corpo- 
ration, that  is  a  question  of  lavr  under  the  Internal  Revenue 
statutes  and  regulations,  of  which  the  Bureau  can  hardly 
be  said  not  to  have  complete  knowledge ! 

The  third  representation  to  the  Bureau  is  alleged  as  fol- 
lows :  "The  settlement  was  i3redicated  ujDon  a  belief  by  the 
Internal  Revenue  Bureau,  induced  by  the  fraud  and  fraudu- 
lent representations  of  the  defendant,  *  *  *  that  the  Hold- 
ing Company  at  such  times  had  and  exercised  sole,  exclusive 
and  absolute  control  over  defendant,  whereas  *  *  *  not  only 
did  it  [the  holding  company]  not  exercise  sole,  exclusive 
and  absolute  control  over  defendant,  but  on  the  contrary, 
it  had  no  say  wliatever  in  or  about  the  conduct  of  defend- 
ant or  defendant's  business  *  *  *."  (R  49). 

If  such  a  representation  was  made,  it  was  w^holly  im- 
material and  extraneous  to  the  truth  or  falsity  of  any 
claim  for  relief  from  tax  liability  or  for  tax  refunds  on  the 
part  of  the  holding  company  or  appellee.  The  sole  statutory 
test  of  affiliation,  or  status  as  a  parent  corporation,  under 
^§  23(g)(4)  and  141  of  the  Internal  Revenue  Code  is  957^ 
stock  ownersliip.-^    Furthermore,  the  only  information  re- 


-^See  notes  14,  15  on  p,  15,  supra.  In  United  States  v.  Cleveland. 
P.  d-  E.  E.  Co.,  42  F.2d  413,  418  (6  Cir.  1930),  the  court  said  with 


(|iiircHl  on  tlio  prescribed  consolidated  returns  with  respect 
to  the  relationship  between  the  affiliated  corporations  filing 
the  roluiii  is  the  amount  of  capital  stock  outstanding  in 
each  subsidiary  corporation  and  the  amount  of  such  stock 
held  by  each  of  the  member  corporations  of  the  atliliated 
p^roup.-"'  Thus  no  representation  one  way  or  the  other  was 
required  by  law  to  be  made  concerning  the  control  exer- 
cised over  appellee  by  the  holding  company,  and  if  such  a 
representation  were  made  informally  to  the  Internal  Reve- 
nue Bureau,  entirely  apart  from  the  information  recpiired 
on  the  return,  such  i-epresentations  would  l)y  no  means  con- 
stitute tlie  making  or  presenting  of  a  false  or  fraudulent 
"claim"  within  the  meaning  of  31  U.S.C.A.  §  231.  United 
States  ex  rcl.  Kessler  v.  Mercur  Corp.,  83  F.2d  178  (2  Cir. 
1936),  cert,  denied,  299  U.S.  576,  81  L.Ed.  424. 

Even  if  the  alleged  representation  Avere  material,  the 
Internal  Revenue  Bureau  nmst  be  deemed  to  have  know^n 
that  the  holding  company  was  not  at  the  time  in  question 
exercising  sole,  exclusive  and  absolute  control  over  the 
appellee.   Otherwise  the  Bureau  would  have  to  be  ignorant 

respect  to  similar  internal  revenue  statutory  provisions:  "*  *  * 
Conjyress  made  determinative  not  actual  control  of  the  related 
companies,  l)ut  the  su])stantial  ownership  or  control  of  their  stock, 
or  of  the  stock  of  the  subsidiary  by  the  parent  company." 

^•"'Treasury  Rcp'ulation  104,  §23.12  requires  that  tlie  consolidated 
returns  be  executed  by  the  parent  corporation  on  form  1120,  the 
rcfzular  corporation  return  form.  It  must  be  accomi>anied  by  copies 
of  form  1122,  a  consent  to  tlie  filinf?  of  a  consolidated  return,  to  be 
executed  by  lach  of  the  .subsidiary  corporations.  In  addition,  the 
l)ai'eut  corpoi-alion  nuist  file  an  "afHlialion  schedule*'  on  form  8")!, 
which  calls  1"or  Hie  information  coiicei-ninsi'  the  stock  ownership  of 
the  subsidiary  corjiorations  and  the  holding-  of  such  stock  by  the 
otlier  members  of  the  group.  Samples  of  these  forms  for  the  years 
]{)43  and  194-1  may  be  found  in  phnnliff's  exhibit.s  4a  and  5a,  part 
of  the  record  on  appeal  in  Western  Pacific  Railroad  Corporation  v. 
Western  Pacific  Hailroacl  Company,  ])ending  in  this  Court  a«  No. 
12r)0(). 
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of  the  fact  that  appellee  was  at  that  time  in  reorganization 
under  §  77  of  the  Bankruptcy  Act.  That  the  Bureau  was 
not  unaware  of  the  reorganization  proceedings  is  con- 
clusively shown  by  the  fact  that  the  liolding  company 
applied  to  the  Bureau  for  extensions  of  time  within  which 
to  file  l)oth  its  1943  and  its  1944  returns  on  the  express 
ground  that  there  had  been  delay  in  the  preparation  of  such 
returns  caused  by  the  reorganization  proceedings.  These 
applications  for  extension  of  time  and  the  granting  thereof 
l)y  the  Bureau  appear  in  plaintiff's  exliibits  4a  and  5a  in 
Western  Pacific  Railroad  Corporation  v.  Western  Pacific 
Railroad  Compamj,  85  F.  Supp.  868  (N.D.  Calif.  1949),  now 
on  appeal  to  this  Court  as  No.  12506.-*'  That  case  was  tried 


-''Exhibit  4a: 

"The  AVestern  Pacific  Railroad  Corporation.  Year  1943.  State- 
ment aceomi)anying'  form  1134.  Application  for  extension  of  time 
for  filing  income  and  excess  profits  tax  returns. 

"*  *  *  The  further  extension  requested  herein  is  necessary  by 
reason  of  the  f ollcv.'ing  facts : 

"The  Western  Pacific  Raih'oad  Company,  the  principal  operat- 
ing subsidiary  of  this  consolidated  group,  is  in  the  process  of  reor- 
ganization under  the  provisions  of  §77  of  the  Federal  Bankruptcy 
Act.  -  *  *" 


"June  5,  1944.  Receipt  is  acknowledged  of  your  application 
dated  June  1,  1944  requesting  a  further  extension  of  time  within 
which  to  file  corporation  Income  and  Excess  Profits  Tax  Retnrns, 
forms  1120  and  1121,  for  the  year  ended  December  31,  1943  *  *  *. 
Very  truly  yours,  Joseph  D.  Nunan,  Jr.,  Commissioner.  By:  Wil- 
liam J.  Pedrick,  Collector." 

Exhibit  5a : 

Form  1134.  "February  26,  1945.  *  *  *  This  extension  is  neces- 
sary by  reason  of  the  following  facts:  (see  statement  attached)." 


"Statement  accompanying  Form  1134. 
' '  This  extension  is  necessary  for  the  following  reasons : 
"As  of  January  1,  1945,  The  Western  Pacific  Railroad  Company 
emerged  from  trusteeship  under  section  77  of  the  Federal  Bank- 
ruptcy Act,  as  amended,  and  the  accounting  e}itries  to  record  this 
recapitulation  have  not  yet  been  approved  by  the  Interstate  Com- 
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ill  the  «anie  district  court  in  wliicli  the  present  action  was 
brought,  and  is  i)en(ling  on  ai)i)eal  in  the  same  court  in 
whicii  tliis  ai)peal  is  pending.  Tlie  defendant-appellee  in 
that  case  is  also  the  defendant-appellee  in  this  case.  The 
sul)ject  matter  of  both  actions  is  the  alleged  "tax  saving" 
accomplished  by  the  filing  of  consolidated  returns  in  1942, 
1943  and  1944  by  the  holding  coiiii)any  and  appellee.  Under 
such  circumstances  both  this  Court  and  tlie  Court  below 
will  make  use  of  established  and  uncontradicted  facts  which 
may  be  ascertained  from  an  examination  of  the  records  in 
a  former  case  in  the  same  court  between  at  least  one  of  the 
parties  and  others  relating  to  the  same  subject  matter.-'  This 
court  has  said  that  "if  by  judicial  knowledge  we  know  that 
the  fact  pleaded  is  out  of  harmony  with  the  fact  judicially 
known,  the  allegation  is  disregarded.  Greeson  v.  Imperial 
Irrigation  District,  9  Cir.,  59  F.2d  529,  530,  and  cases  cited." 
Verde  River  Irr.  S  Power  Dist.  r.  Salt  Hirer  Vallcii  Water 

mercc  Commission,  the  regulatory  body  liaving  direction  over  the 
books  and  accounts  of  this  carrier.  P^or  this  reason  and  because  of 
the  burdens  imjiosed  on  account  of  war  conditions,  an  extension  of 
ninety  days  from  ]\Iarch  15  will  be  required  to  complete  these 
returns. ' ' 


"Fcbnuuy  27.  194o.  Gentlemen:  Reference  is  made  to  your 
application  dated  February  26,  1015  recjuesting  an  extension  of 
time  within  v.hich  to  file  *  *  *  for  the  period  ^Mav  1,  1944  to  Decem- 
ber 31,  1041. 

"In  view  of  the  rea.sons  stated,  an  extension  of  time  for  such 
period  as  may  be  necessary  but  not  later  tiian  June  15.  1945  is 
herebv  gianted  *  *  *  Joseph  I).  Xunan.  Jr..  Commissioner.  Bv: 
Will.  J.  IVdrick,  Collector." 

-'United  States  v.  Pink.  315  U.S.  203,  86  L.Ed.  796  (1942); 
Xaliomd  Fire  his.  Co.  v,  Thompson,  281  U.S.  331,  74  L.Ed.  881 
(l!t3());  A.  G.  lirevvs  Steel  Const.  Co.  v.  Weiss.  119  F.2d  472  (6 
Cir.  1941),  (cert.  den.  314  U.S.  677.  86  L.Ed.  541)  ;  United  States 
V.  Maycrhofer,  56  F.  Supp.  252  (S.l).  Calif.  1944). 
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Users'  Ass'n,  94  F.2d  936,  941  (9  C'ir.  1938).  It  is  respect- 
fully sul)iiiitted  that  tliis  Court  should  take  judicial  notice 
of  the  fact  that  the  Bureau  of  Internal  Revenue  did  know 
that  appellee  was  in  reorganization  during  the  period  in 
(luestion,  as  evidenced  by  the  Bureau's  grant  of  an  exten- 
sion of  time  in  which  to  tile  consolidated  returns  based  on 
the  fact  that  appellee  was  then  in  reorganization. 

The  fourth  and  last  specific  representation  alleged  to 
have  been  made  to  the  Bureau  of  Internal  Revenue  is  con- 
tained in  the  following  allegations:  "The  settlement  was 
predicated  upon  a  belief  by  the  Internal  Revenue  Bureau 
induced  by  the  fraud  and  fraudulent  representations  of 
defendant,  that  the  $17,505,636.03  tax  saving  accomplished 
])y  the  settlement  Avould  go,  inure  and  accrue  to  the  Holding 
Company  in  mitigation  of  its  $75,000,000  stock  loss  in  de- 
fendant's capital  stock,  whereas  in  reality  no  part  of  such 
tax  saving  went,  inured  or  accrued  to  the  Holding  Company 
and  it  was  never  the  intention  of  defendant  who  was  the 
mastermind  and  perpetrator  of  the  vdiole  swindling  scheme, 
that  any  part  of  the  $17,505,636.03  should  go,  inure,  or 
accrue  to  anybody  but  itself  *  *  *"  (R  49-50). 

Which  of  the  member  corporations  of  an  affiliated  group 
filing  a  consolidated  return  pay  a  particular  tax  or  receive 
the  benefit  of  a  particular  tax  saving  is,  of  course,  of  no 
importance  to  the  Government  in  determining  and  collect- 
i'lg  the  proper  amoimt  of  taxes  owed.  The  dispute  in  the 
litigation  between  the  holding  company  and  appellee,  now 
pending  in  this  court  as  No.  12506,  over  whether  appellee 
should  pay  to  the  holding  company  all  or  a  part  of  the 
decrease  in  its  tax  liability  for  1942,  1943  and  1944  arising 
from  the  inclusion  of  the  holding  company's  $75,000,000 
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stock  loss  in  the  consolidated  returns  for  those  years  is  not 
relevant  to  the  (juestion  of  whether  the  (lovernment  was 
defrauded  out  of  taxes  by  ai)pellee.  The  Government  had 
and  has  no  interest  wliatsoever  in  the  dispute  between 
appellee  and  tlie  holding::  company.  The  Government's  only 
interest  was  and  is  to  assess  and  collect  the  taxes  right- 
fully due  it.  False  representations  concerning  matters  in 
which  the  Government  has  no  interest  do  not  constitute 
and  form  no  i)art  of  a  false  claim  which  can  be  made  the 
basis  of  liability  under  31  U.S.C.A.  ^231.  Uniied  States 
ex  rcl.  Kesder  v.  Mercur  Corp.,  83  F.2d  178  (2  Cir.  1936), 
cert.  den.  299  U.S.  576,  81  L.Ed.  424. 

C.      NO   RE9UIREMENT  THAT  GOVERNMENT  PROSECUTE  SO  LONG  AS  IT 
HAS  KNOWLEDGE. 

Appellant  contends  that  it  is  not  enough  to  deprive  the 
district  court  of  jurisdiction  in  tliis  tyjjc  of  })roceeding 
that  the  action  be  shown  to  be  l)ased  upon  evidence  or  in- 
formation in  the  possession  of  the  United  States  or  any 
agency,  officer  or  employee  thereof  at  the  time  the  suit  is 
brought.  He  contends  that  even  in  tliat  situation  the  dis- 
trict court  retains  jurisdiction  unless  it  also  appears  that 
a  Governmental  agency  is  prosecuting  or  preparing  to 
prosecute  the  Government's  own  action  on  the  same  claim 
(Aplt.  Bf.  37,  55-56,  72).  No  such  excei)tion  ajjpears  in  the 
statute.  The  jurisdiction  of  the  district  court  in  an  action 
such  as  this  one  is  derived  from  31  U.S.C.A.  ^  232  (A). 
§  232  (B)  provides:  "Except  as  hereinafter  i)ro\ided,  such 
suit  may  be  brought  and  carried  on  l\v  any  i)erson,  as  well 
for  himself  as  for  the  United  States  *  *  *."  ^  232(G)  i)ro- 
vides:  "The  court  shall  have  no  jurisdiction  to  ])roceed  with 
any  such   suit   broiiulit   under  clause   (1^)   or  jiending  suit 
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brought  under  tliis  section  whenever  it  shall  be  made  to 
apjjear  tliat  such  suit  was  based  upon  evidence  or  infor- 
mation in  the  possession  of  the  United  States,  or  any 
agency,  officer  or  employee  thereof,  at  tlie  time  such  suit 
was  brought:  Provided,  however,  That  no  abatement  shall 
be  had  as  to  a  suit  pending  on  December  23,  1943,  if  before 
such  suit  was  filed  such  person  had  in  his  possession  and 
voluntarily  disclosed  to  the  Attorney  General  substantial 
evidence  and  information  which  was  not  theretofore  in  the 
possession  of  the  Department  of  Justice."  Apart  from  the 
proviso,  wliicli  applies  only  to  actions  brought  before  De- 
cember 23,  1943,  tliis  provision  is  a  flat  limitation  on  the 
jurisdiction  of  the  district  court  in  this  type  of  action.  If 
a  Governmental  agency  or  officer  had  possession  of  the 
necessary  evidence  or  information,  that  alone  is  sufficient 
to  deprive  the  court  of  jurisdiction,  regardless  of  what  the 
agency  or  officer  does  with  such  information.  The  trouble 
with  appellant's  cases  is  that  they  all  deal  with  actions 
brought  before  December  23,  1943.  Awareness  of  this  fact 
is  especially  necessary  to  a  correct  understanding  of  the 
quotation  on  j)ages  60  and  61  of  appellant's  brief  from 
United  States  ex  ret.  Coates  v.  St.  Louis  Clay  Products  Co., 
68  F.  Supp.  902,  904-905  (E.D.  Mo.  1946).  As  a  previous  re- 
port of  tliat  case  in  65  F.  Supp.  645  shows,  the  complaint  in 
that  case  was  filed  April  24,  1943.  It  was  held  in  the  prior 
opinion  that  the  plaintiff  had  voluntarily  disclosed  to  the 
Attorney  General  substantial  evidence  and  information  not 
theretofore  in  the  possession  of  the  Department  of  Justice 
so  as  to  bring  his  action  within  tlie  proviso  and  preserve 
the  jurisdiction  of  the  district  court.  Tlie  remarks  quoted 
in  appellant's  brief,  therefore,  were  directed  to  a  situation 
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in  which  the  provision  which  deprives  tlie  district  court  of 
jurisdiction  in  this  action  was  not  applicable. 

In  Untied  States  v.  Baler-Lockirood  Manufacturinfi  Co., 
138  F.2d  48  (8  Cir.  1943),  quoted  and  discussed  in  ai)pel- 
lant's  brief  at  pages  38,  50-51,  69-70,  not  only  had  the  action 
been  brought  ))efore  December  23,  1943,  but  the  appellate 
decision  itself  was  handed  down  before  that  date,  which 
was  the  date  on  which  the  restrictive  amendinents  to  31 
U.S.C.A.  §§231-235  became  effective.  The  full  text  of  those 
sections  liefore  and  after  the  amendments  is  set  forth  in  the 
appendix  to  this  brief.  A  comparison  of  those  sections 
before  and  after  the  amendments  will  clearly  show  a  con- 
gressional intent  to  restrict  drastically  the  privilege  of 
private  individuals  to  bring  qui  tarn  actions.  One  of  these 
restrictions  was  the  flat  and  absolute  elimination  of  all 
such  suits  l)ased  upon  evidence  or  information  already  in 
the  possession  of  a  Governmental  agency  or  officer.  Appel- 
lant Avould  have  this  Court  read  into  this  absolute  elimina- 
tion a  (jualification  which  is  not  there,  namely,  that  the 
private  action  be  dismissed  only  wlien  the  (lovernmental 
agency  or  officer  not  only  has  tlie  information  or  evidence 
but  is  acting  thereon.  The  comi)lete  answer  to  such  a  con- 
tention is  the  ((notation  in  appellant's  brief  on  page  52  from 
the  syllal)us  of  United  States  r.  Cooper  Corp.,  312  T.S.  HOO, 
85  L.Ed.  1071  (1941) :  "In  construing  a  statute,  it  is  not  the 
function  of  courts  to  engraft  on  [the]  statute  additions 
which  the  C(mit  thinks  the  legislature  logically  might  or 
should  have  made." 
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III. 

Present  Action  Required  Authorization  by  Commissioner 
of  Internal  Revenue  and  Attorney  General 

Section  3740  of  the  Inteinai  llevenue  Code  provides :  "No 
suit  for  the  recovery  of  taxes,  or  of  any  fine,  penalty,  or 
forfeiture,  shall  be  commenced  unless  the  Commissioner 
authorizes  or  sanctions  the  proceedings  and  the  Attorney 
General  directs  that  the  suit  be  commenced."  There  is  no 
allegation  in  the  complaint  that  the  Commissioner  has 
authorized  or  sanctioned  these  proceedings  or  that  the 
Attorney  General  has  directed  that  this  suit  be  commenced. 
The  absence  of  such  an  allegation  or  showing  requires  the 
dismissal  of  this  action. 

Olson  V.  Mellon,  4  F.  Supp.  947  (W.D.  Pa.  1933),  is  a  case 
squarely  in  point.  In  that  case  there  were  tw^o  qui  tain 
actions,  brought  under  31  U.S.C.A.  §§  231-235,  in  which  the 
plaintiff  alleged  that  the  defendant  had  defrauded  the 
United  States  of  income  tax  due  by  means  of  a  false  and 
fraudulent  return  and  sought  recovery  on  behalf  of  the 
United  States  and  himself  for  twice  the  amount  of  the 
alleged  unpaid  tax  and  the  statutory  penalty  of  $2,000 
imposed  upon  one  who  has  presented  a  false  claim  against 
the  United  States.  One  of  the  grounds  on  Avhich  the  de- 
murrers to  tlie  complaints  were  sustained  was  that  there 
was  no  allegation  that  the  plaintiff  had  obtained  the  per- 
mission of  the  Commissioner  of  Internal  Revenue  to  bring 
the  action  as  required  by  Revised  Statutes  §  3214,  from 
which  i^  3740  of  the  Internal  Revenue  Code  is  derived.  The 
court  said  in  4  F.  Supp.  at  950 :  "We  know  of  no  rule  in 
relation  to  construction  of  statutes  which  takes  the  instant 
eases  out  of  the  purview  of  §  3214,  Rev.  St.  As  we  interpret 
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it,  it  dijscloses  a  plain  intent  on  the  part  of  Congress  to 
keep  all  cases  for  the  collection  of  internal  revenue  taxes, 
fines,  penalties,  and  forfeitures  under  the  sui)ervisi()n  of 
the  Commissioner  of  Internal  Revenue.  It  was  existing;  law 
when  it  and  sections  3-190-3494  [31  T^S.C.A.  ;^55  231-235] 
became  part  of  the  Revised  Statutes  *  *  ".  The  sections 
may  well  exist  together." 

As  pointed  out  earlier  in  this  brief,-"^  the  prevention, 
detection,  and  punishment  of  fraud  with  respect  to  internal 
revenue  taxes  is  one  of  the  })rimary  responsibilities  of  the 
Bureau  of  Internal  Revenue.  It  was  clearly  the  intent  of 
Congress  in  enacting  §  3740  of  the  Internal  Revenue  Code 
to  enable  the  Bureau  to  discharge  this  responsibility  most 
effectively  by  giving  it  complete  supervision  over  all  suits 
brought  for  the  recovery  of  taxes  or  of  penalties  or  for- 
feitures relating  to  taxes.  Cf.  Johnson  v.  Thomas,  Ki  F. 
Supp.  1013,  1017  (N.D.  Tex.  193G).  If  for  no  other  reason, 
the  judgment  of  dismissal  must  be  affirmed  for  failure  to 
comply  with  i^  3740. 

IV. 

The  Complaint  Does  Not  Allege  Facts  on  Which  Appellee 
Can  Be  Held  Liable  Under  31  U.S.C.A.  §231 

The  question  of  whether  api)ellee  or  its  affiliated  corpo- 
rations should  have  paid  more  income  and  excess  profits 
taxes  than  it  did  for  the  years  1942,  1943  and  1944  is  not 
an  issue  in  this  case.  The  gravamen  of  this  action  is  not 
insufficient  ])ayment  of  taxes,  but  the  making  of  a  false,  fic- 
titious or  fraudulent  claim  on  the  United  States  within  the 
meaning  of  31  U.S.C.A.  5;  231.  In  a  (iisciission  of  55  231  in 
United  States  c.v  rcl.  Brcnsilbcr  r.  ncniscJi  iC  Lomh  Optical 


-*'See  note  20,  on  j).  1!).  siipDi. 


33 
Co.,  131  F.2d  545  (2  Cir.  1942),  aff'd.,  320  U.S.  711,  88  L.Ed. 
417,  the  United  States  Court  of  Appeals  for  the  Second  Cir- 
cuit said:  "*  *  *  the  statute  certainly  makes  fraud  of  some 
sort  the  basis  of  the  liability,  and  uses  the  word  in  its  ac- 
cepted sense  of  deceit,  as  appears  from  the  juxtaposition  of 
the  three  adjectives,  'false,'  'fictitious,'  and  'fraudulent'."  To 
establish  liability  under  §  231,  therefore,  a  complaint  must 
allege  all  the  elements  of  common  law  deceit  for  fraud — a 
representation  of  one  or  more  material-''  facts,  either  reck- 
lessly made  or  known  to  be  false,  Avith  the  intention  that 
the  representation  be  acted  upon  by  another  party,  and 
actual  reliance  on  the  representation  l)y  the  other  jjarty  to 
his  injury.-^"  The  misrepresentation  must  be  one  of  fact; 
misrepresentations  of  law  are  not  a  basis  for  deceit  where 
there  is  no  fiduciary  relationship  or  other  circumstance 
which  would  lead  the  person  making  the  representation  of 
law  to  believe  that  the  other  party  was  reasonably  relying 
upon  it.'"'^  It  is  obvious  that  no  taxpayer  could  reasonably 
believe  that  the  Internal  Revenue  Bureau  would  rely  upon 
liis  representation  as  to  Internal  Revenue  law. 

As  shown  above,  the  general  allegations  and  character- 
izations of  fraud  in  the  complaint  are  of  no  effect  exceijt 
as  they  are  supported  by  allegations  of  specific  representa- 
tions made  to  the  Internal  Revenue  Bureau,  which  is  the 


-'•See  Tivachtman  v.  Connelly,  106  F.2d  501,  506  (6  Cir.  1939). 

••'-"Oil  elements  of  fraud,  see  Bell  v.  MorUy,  223  Fed.  628  (9  Cir. 
1915)  ;  Boatmen's  Nat.  Co.  v.  M.  ^V.  Elkins  S  Co.,  63  F.2cl  214  (8 
Cir.  1933)  ;  C.  W.  Denning  dc  Co.  v.  Suncrest  Lumber  Co.,  51  F.2d 
945  (4  Cir.  1931). 

^^Mutual  Life  Ins.  Co.  of  New  York  v.  Fhinncy,  178  U.S.  327, 
44  L.Ed.  1088  (1900)  ;  Fawcett  v.  Sun  Life  Assur.  Co.  of  Canada, 
135  F.2d  544  (10  Cir.  1943);  Meacham  v.  Halleij,  103  F.2d  967 
(5  Cir.  1939),  (cert.  den.  308  U.S.  572,  84  L.Ed.  480). 
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only  agency  tliroiij^Hi  wliicli  tlie  Tnitcd  States  is  alleged 
to  have  ))een  "defrauded."^-  The  specific  representations 
alleged  have  been  discussed  in  detail  above  in  connection 
witli  the  argument  that  the  Bureau  of  Internal  Revenue! 
had  sufficient  evidence  or  information  on  which  this  action 
is  based  to  deprive  the  District  Court  of  jurisdiction.^^  It  can 
l)e  seen  from  that  discussion  that  all  of  the  alleged  re])re- 
sentations  lack  one  or  more  of  the  elements  of  fraud. 

1.  The  representation  that  the  tax  returns  were  made 
and  submitted  by  the  holding  coini)any  (R  48) :  As  i)ointed 
out  earlier,  the  com})laint  alleges  that  tlie  tax  retui-iis  were 
signed  by  the  ])resident  of  the  holding  comi)any  and  ratified 
by  other  undesignated  individuals  referred  to  in  the  com- 
plaint as  ''the  holding  company."  (R  24-25,  27,  37-38,  40). I 
The  statute  and  regulations  require  only  that  corporation' 
returns  be  signed  by  the  officers  of  the  corporation.^"* 
Therefore  this  representation  was  not  a  representation  of 
fact  but  a  representation  of  a  legal  conclusion  that  the  per- 
sons making  the  return  had  made  it  on  behalf  of  the  hold- 
ing com])any.  It  was  a  representation  of  laM*  rather  than 
fact,  and,  we  sul)mit,  a  correct  one. 

2.  The  representation  that  the  holding  coin])any  was  at 
the  times  in  question  the  ])arent  (•or])oration  of  appellee  by 
virtue  of  the  ownershi])  of  at  least  95/r  of  ai)pellee's 
"valid"  cajjilal  stock  (R  4f))  :  As  sliinvn  above,  the  repre- 
sentation that  the  holding  company  lieiil  at  least  95%  of 
a])pellee's  ca])ital  stock  was  a  true  one.  The  re])resenta- 
tion    that    siicli    lioldiii^-s   of  slock   constituted   the   holdinir 


"■-^Sec  note  11.  al  p.  11,  supra. 
•'•^Sec  )))■).  20-2S,  sitpra. 
•"Sec  i)p.  21-22.  supra. 
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company  the  parent  corporation  of  appellee  within  the 
meaning  of  §  23(g)  (4)  and  i^  141  of  the  Internal  Revenue 
Code  was  nothing  more  tlian  a  representation  of  a  con- 
clusion of  law,  and,  again,  a  correct  one.""'^ 

3.  The  representation  tliat  the  holding  company  at  the 
times  in  question  was  exercising  sole,  exclusive  and  abso- 
lute control  over  appellee  (R  49) :  Such  a  representation, 
of  course,  was  not  true.  In  the  first  place,  however,  it  was 
inmiaterial,  for  the  sole  criterion  of  affiliation  for  status 
as  a  parent  corporation  under  §  23(g)(4)  and  §  141  of  the 
Internal  Revenue  Code  is  95%  stock  ownershij).^''  In  the 
second  place,  this  Court  will  take  judicial  notice  of  the  facts 
shown  by  plaintiff's  exliibits  4a  and  5a  in  case  No.  12506, 
now  pending  in  this  Court,  a  case  involving  one  of  the  same 
IDarties  and  substantially  the  same  subject  matter  as  this 
case.  Those  exliibits  show  that  counsel  representing  ap- 
pellee and  the  holding  company  applied  to  the  Bureau  for, 
and  the  Bureau  granted,  permission  to  file  late  returns  for 
the  years  1943  and  1944  on  the  grounds  of  delay  caused 
by  the  fact  that  appellee  was  in  reorganization  and  under 
the  supervision  of  court-appointed  trustees.^'  Since  ap- 
pellee's counsel  knew  that  the  Bureau  had  already  been 
informed  that  the  holding  company  was  no  longer  exercis- 
ing exclusive  and  absolute  control  over  appellee,  a  repre- 
sentation to  the  contrary  cannot  have  been  made  with  any 
serious  intent  that  the  Bureau  would  rely  thereon.-^*^ 


^•■^See  pp.  22-23,  supra. 

•^"See  Court's  Footnote  3  on  p.  6,  supra;  note  15  on  p.  15.  supra; 
note  24  on  p.  23,  supra. 

^"See  pp.  25-27,  supra. 

=*«See  Gleason  v.  Thaw,  234  Fed.  570.  575  (2  Cir.  1916). 
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4.  The  representation  that  tlie  alleged  tax  savin*; 
accomplished  by  tlie  settlement  with  the  Bureau  would 
go,  inure  and  accrue  to  the  holding  company:  This  repre- 
sentation was  wholly  inmiaterial  to  any  (piestion  concern- 
ing appellee's  or  the  holding  company's  lia])ility  for  income 
or  excess  profits  taxes.  An  immaterial  misrepresentation 
furnishes  no  ground  of  liability  under  31  U.S.C.A.  §  231/''' 

V. 
Fac*  That  Appellee  Did  Not  Serve  Appellant  with  Records  of  Prior 
Proceedings  in  Same  Court  Does  Not  Constitute  Grounds  for 
Reversal. 

Appellant  has  specified  as  reversible  error  the  refusal 
of  the  District  Court  to  com])el  a])pellee  to  serve  upon 
appellant  and  to  file,  along  with  the  motion  to  dismiss  and 
notice  thereof,  copies  of  all  the  records  and  .proceedings 
in  prior  cases  in  the  same  court,  involving  one  of  the  same 
parties,  upon  which  appellee  stated  in  its  notice  to  appel- 
lant that  it  would  rely  in  making  the  motion  to  dismiss  (T^ 
93).  Appellant  contends  that  appellee  was  reciuired  to  do 
this  because  of  Rule  3(b)(2)  of  the  Rules  of  Practice  of 
the  District  Court  which  requires  a  moving  party  to  serve 
and  file  "copies  of  all  evidentiary  matter  vrhicli  he  intends 
to  submit  in  support  of  the  motion  *  *  *."  (Aplt.  Bf.  3,  n.  1 ). 
A  i)roper  interpretation  of  this  rule  would  not  necessarily 
include  within  the  phrase  ''evidentiary  matter"  the  public 
records  of  prior  i)r()ceedings  in  tlie  same  court  involving 
one  of  the  same  parties.  In  any  event,  a])pellant  cannot 
possi])ly  have  been  prejudiced  by  th(^  failui-e  of  ai>pelltH» 
to  serve  and  iih'  such  i)apeis,  {'ov  tlie  District  dnwi  in  its 
order  of  dismissal    ivlied  solely  upon  the  complaint  itself 


■'H'nifrd  l^tuics  ( x  nl.  KtssUr  r.  Mnriir  Covp.,  S:3  F.2d  178  (2 
Cir.  1J)36),  cert,  denied,  299  U.S.  576,  81  L.Ed.  424. 
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(R  87).  Furthermore,  as  sliown  a1)ove,  the  judgment  of  dis- 
missal must  be  affirmed  upon  any  appropriate  ground  re- 
gardless of  whether  such  ground  was  relied  upon  l)y  the 
court  below.  28  U.S.C.A.  §  2111  states  the  long-established 
rule:  "Harmless  error.  On  the  hearing  of  any  appeal  or 
writ  of  certiorari  in  any  case,  the  court  shall  give  judgment 
after  an  examination  of  the  record  without  regard  to  errors 
or  defects  which  do  not  affect  the  substantial  rights  of  the 
parties." 

CONCLUSION 

The  judgment  of  dismissal  should  be  affirmed  on  any  one 
or  more  of  the  following  grounds : 

1.  Possession  by  Government  agencies  and  officers  at 
the  time  this  action  was  brought  of  evidence  and  informa- 
tion on  which  the  action  was  based  deprived  the  District 
Court  of  jurisdiction  to  proceed  under  31  U.S.C.A.  §  232. 

2.  This  action  was  not  authorized  by  the  Commissioner 
of  Internal  Eevenue  or  the  Attorney  General  of  the  United 
States  as  recpiired  by  26  U.S.C.A.  §  3740. 

3.  The  complaint  does  not  state  sufficient  facts  to  estab- 
lish appellee's  liability  under  31  U.S.C.A.  §  231. 

It  is  respectfully  submitted  that  any  one  of  these  grounds 
is  sufficient  to  require  that  the  judgment  of  the  District 
Court  be  affirmed. 

Dated:   February  27,  1951. 

C.  W.  DOOLING 

Attorney  for  Apijellee 

A.  B.  Dunne 
Dunne,  Dunne  &  Phelps 
Of  Counsel 

(Appendix  follows) 


APPENDIX 
Title  31.  U.S.C.A. 

§231.     LIABILITY  OF  PERSONS  MAKING  FALSE  CLAIMS 

Any  person  not  in  the  military  or  naval  forces  of  the 
United  States,  or  in  tlie  militia  called  into  or  actually  em- 
ployed in  the  ser\dce  of  the  United  States,  who  shall  make 
or  cause  to  be  made,  or  present  or  cause  to  be  presented, 
for  payment  or  approval,  to  or  by  any  person  or  officer 
in  the  civil,  military,  or  naval  service  of  the  United  States, 
any  claim  upon  or  against  tlie  Government  of  the  United 
States,  or  any  department  or  officer  thereof,  knowing  such 
claim  to  be  false,  fictitious,  or  fraudulent,  or  who,  for 
the  purpose  of  obtaining  or  aiding  to  obtain  the  pa>^nent 
or  approval  of  such  claim,  makes,  uses,  or  causes  to  be 
made  or  used,  any  false  bill,  recei^^t,  voucher,  roll,  ac- 
count, claim,  certificate,  affidavit,  or  deposition,  knowing 
the  same  to  contain  any  fraudulent  or  fictitious  statement 
or  entry,  or  who  enters  into  any  agreement,  combination, 
or  conspiracy  to  defraud  the  Government  of  tlie  United 
States,  or  any  department  of  officer  thereof,  by  obtaining 
or  aiding  to  obtain  the  payment  or  allowance  of  any  false 
or  fraudulent  claim,  or  who,  having  charge,  possession,  cus- 
tody, or  control  of  any  money  or  other  public  property  used 
or  to  be  used  in  the  military  or  naval  service,  who,  witli  in- 
tent to  defraud  the  United  States  or  willfully  to  conceal 
such  money  or  other  property,  delivers  or  causes  to  be  de- 
livered, to  any  other  person  having  autliority  to  receive  the 
same,  any  amount  of  such  money  or  other  property  less 
than  that  for  which  he  received  a  certificate  or  took  a  re- 
ceipt, and  every  person  authorized  to  make  or  deliver  any 
certificate,  voucher,  receipt,  or  other  paper  certifying  the 
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receipt  of  arms,  ammunition,  provisions,  clotliing,  oi-  otlier 
property  so  used  or  to  be  used,  wlio  makes  or  delivers  tlie 
same  to  any  other  person  without  a  full  knowledge  of  the 
truth  of  the  facts  stated  therein,  and  with  intent  to  defraud 
the  United  States,  and  every  person  who  knowingly  pur- 
chases or  receives  in  pledge  for  any  obligation  or  indebted- 
ness from  any  soldier,  officer,  sailor,  or  other  person  called 
into  or  employed  in  the  military  or  naval  service  an>-  arms, 
equipments,  amnmnition,  clothes,  military  stores,  or  other 
public  property,  such  soldier,  sailor,  officer,  or  other  per- 
son not  having  the  lawful  right  to  pledge  or  sell  the  same, 
shall  forfeit  and  pay  to  the  United  States  the  sum  of  $2,000, 
and  in  addition,  double  the  amount  of  damages  which  the 
United  States  may  have  sustained  by  reason  of  the  doing 
or  committing  such  act,  together  with  the  costs  of  suit ;  and 
such  forfeiture  and  damages  shall  be  sued  for  in  the  same 
suit.  (R.S.  §§3490,  5438.) 

§232.     SAME:  SUITS;  PROCEDURE 

(A)  The  several  district  courts  of  the  United  States,  the 
District  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, the  several  district  courts  of  the  Territories  of  the 
United  States,  within  whose  jurisdictional  limits  the  person 
doing  or  committing  such  act  shall  be  found,  shall  vvdiere- 
soever  such  act  may  have  been  done  or  connnitted,  have  full 
power  and  jurisdiction  to  liear,  tiy,  an<l  (h'teiinine  such 
suit. 

(B)  Except  as  hereinafter  provided,  such  suit  mi\y  be 
brought  and  carried  on  by  any  person,  as  well  for  himself 
as  for  the  United  States,  the  same  shall  be  at  the  sole  cost 
and  charge  of  such  person,  and  shall  l)e  in  the  name  of  the 
United  States,  but  shall  not  be  withdiawn  or  discontinued 
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without  tlie  consent,  in  writing-,  of  tlie  judt,^e  of  the  court 
and  the  district  attorney,  first  filed  in  the  case,  setting 
forth  their  reasons  for  such  consent. 

(C)  Whenever  any  such  suit  shall  be  brought  by  any  per- 
son under  clause  (B)  notice  of  the  pendency  of  such  suit 
shall  be  given  to  the  United  States  by  serving  upon  the 
United  States  attorney  for  the  district  in  which  sucli  suit 
shall  have  been  brought  a  copy  of  the  bill  of  complaint  and 
by  sending,  by  registered  mail,  to  the  Attorney  General  of 
the  United  States  at  Washington,  District  of  Columbia,  a 
copy  of  such  bill  together  with  a  disclosure  in  writing  of 
substantially  all  evidence  and  information  in  his  posses- 
sion material  to  the  effective  prosecution  of  such  suit.  The 
United  States  shall  have  sixty  days,  after  service  as  above 
provided,  within  which  to  enter  appearance  in  such  suit. 
If  the  United  States  should  fail,  or  decline  in  writing  to  the 
court,  during  said  period  of  sixty  days  to  enter  any  such 
suit,  such  person  may  carry  on  such  suit.  If  the  United 
States  within  said  period  shall  enter  appearance  in  such 
suit  the  same  shall  be  carried  on  solely  by  the  United  States. 
In  carrying  on  such  suit  the  United  States  shall  not  be 
bound  by  any  action  taken  by  the  person  who  brought  it, 
and  may  proceed  in  all  respects  as  if  it  were  instituting 
the  suit:  Provided,  That  if  the  United  States  shall  fail  to 
carry  on  such  suit  with  due  diligence  within  a  period  of  six 
months  from  the  date  of  its  appearance  therein,  or  within 
such  additional  time  as  the  court  after  notice  may  allow, 
such  suit  may  be  carried  on  by  the  person  bringing  the 
same  in  accordance  with  clause  (B)  above.  Tlie  court  shall 
have  no  jurisdiction  to  proceed  with  any  such  suit  brought 
under  clause  (B)  or  pending  suit  brought  under  this  sec- 
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tion  whenever  it  shall  be  made  to  appear  tliat  such  suit 
was  based  upon  evidence  or  information  in  tlie  possession 
of  the  United  States,  or  any  agency,  officer  or  employee 
thereof,  at  the  time  such  suit  was  brought:  Provided,  lioiv- 
ever,  That  no  abatement  shall  be  had  as  to  a  suit  pending 
on  December  23,  1943,  if  before  such  suit  was  filed  such 
person  had  in  his  possession  and  voluntarily  disclosed  to 
the  Attorney  General  substantial  evidence  and  information 
which  was  not  theretofore  in  the  possession  of  the  Depart- 
ment of  Justice. 

(D)  In  any  suit  whether  or  not  on  appeal  pending  on  De- 
cember 23,  1943,  brought  under  this  section,  the  court  in 
which  such  suit  is  pending  shall  stay  all  further  proceed- 
ings, and  shall  forthwith  cause  written  notice,  by  registered 
mail,  to  be  given  the  Attorney  General  that  such  suit  is 
pending,  and  the  Attorney  General  shall  have  sixty  days 
from  the  date  of  such  notice  to  appear  and  carry  on  such 
suit  in  accordance  with  clause  (C). 

(E)  (1)  In  any  such  suit,  if  carried  on  I)y  the  United  States 
as  herein  provided,  the  court  may  awai'd  to  the  ])erson 
who  brought  such  suit  out  of  the  proceeds  of  such  suit  or 
any  settlement  of  any  claim  involved  therein,  which  sliall 
be  collected,  an  amount  which  in  the  judgment  of  the  court 
is  fair  and  reasonable  compensation  to  such  ])erson  for  dis- 
closure of  the  information  or  evidence  not  in  tlie  possession 
of  the  United  States  when  such  suit  was  brought.  Any 
such  award  shall  in  no  event  exceed  one-tenth  of  tlie  i)ro- 
ceeds  of  such  suit  or  any  settlement  thereof. 

(2)  In  any  such  suit  when  not  carried  on  l)y  tlie  T^nite<l 
States  as  herein  provided,  whethei-  heretofore  or  hereafter 
brouglit,  the  court  may  award  to  th(»  ])ersoii  who  l)i'ouglit 
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such  suit  and  prosecuted  it  to  final  judgment,  or  to  settle- 
ment, as  provided  in  clause  (B),  out  of  the  proceeds  of 
such  suit  or  any  settlement  of  any  claim  involved  therein, 
which  shall  be  collected,  an  amount,  not  in  excess  of  one- 
fourth  of  the  proceeds  of  such  suit  or  any  settlement 
thereof,  which  in  the  judgment  of  the  court  is  fair  and 
reasonable  compensation  to  such  person  for  the  collec- 
tion of  any  forfeiture  and  damages;  and  such  person 
shall  be  entitled  to  receive  to  his  own  use  such  reasonable 
expenses  as  the  court  shall  find  to  have  been  necessarily  in- 
curred and  all  costs  the  court  may  award  against  the  de- 
fendant, to  be  allowed  and  taxed  according  to  any  provision 
of  law  or  rule  of  court  in  force,  or  that  shall  be  in  force  in 
suits  between  private  parties  in  said  court :  Provided,  That 
such  person  shall  be  liable  for  all  costs  incurred  by  him- 
self in  such  case  and  shall  have  no  claim  therefor  on  the 
United  States.  As  amended  June  25,  1936,  c.  804,  49  Stat. 
1921 ;  Dec.  23,  1943,  c.  377,  §  1,  57  Stat.  608. 

I 

•      §233.     DUTY  OF  DISTRICT  ATTORNEY  AS  TO  SUCH  CASES 

It  shall  be  the  duty  of  the  several  district  attorneys  of 
the  United  States  for  the  respective  districts,  for  the  Dis- 
trict of  Columbia,  and  for  the  several  Territories,  to  be 
diligent  in  inquiring  into  any  violation  of  the  provisions 

I  of  section  231  of  this  title  by  persons  liable  to  such  suit, 
and  found  within  their  respective  districts  or  Territories, 
and  to  cause  them  to  be  proceeded  against  in  due  form  of 
law  for  the  recovery  of  such  forfeiture  and  damages.  And 
such  person  may  be  arrested  and  held  to  bail  in  such  sum 
as  the  district  judge  may  order,  not  exceeding  the  sum  of 

;  $2,000,  and  twice  the  amount  of  the  damages  sworn  to  in 
the  affidavit  of  the  person  bringing  the  suit.  (R.S.  §  3492.) 
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53234.     Repealed.   Dec.  23.  1943.  e.  377,  §2.  57  Stat.  609 

§235.     LIMITATION  OF  SUIT 

Every  such  auit  sliall  be  conunenced  within  six  years 
from  the  coniniission  of  the  act,  and  not  afterward.  (R.S. 
§  3494.) 

Before  December  23,  1943,  ^^  232  and  234  read  as  fol- 
lows : 

§232.     SAME:  SUITS 

The  several  district  courts  of  the  United  States,  the  dis- 
trict court  of  the  United  States  for  the  District  of  Colum- 
bia, the  several  district  courts  of  the  Territories  of  the 
United  States,  within  whose  jurisdictional  limits  the  person 
doing  or  committing  such  act  shall  l)e  fouiid,  shall,  where- 
soever such  act  may  have  been  done  or  committed,  have 
full  power  and  jurisdiction  to  hear,  try,  and  determine 
such  suit.  Such  suit  may  be  brought  and  carried  on  by  any 
l)erson,  as  well  for  himself  as  for  the  United  States;  the 
same  shall  be  at  the  sole  cost  and  charge  of  such  person, 
and  shall  be  in  the  name  of  the  United  States,  but  shall  not 
be  withdrawn  or  discontinued  without  the  consent,  in  Avrit- 
ing,  of  the  judge  of  the  court  and  the  district  attorney,  first 
filed  in  the  case,  setting  forth  their  reasons  for  such  con- 
sent. (R.S.  i5  3491.) 

§234.     RIGHTS  OF  PERSONS  PRESENTING  SUCH  SUITS 

The  person  bringing  said  suit  and  prosecuting  it  to  final 
judgment  shall  be  entitled  to  receive  one-hall'  the  amount 
of  such  forfeiture,  as  well  as  one-half  the  amounl  of  the 
damages  he  shall   i-ecover  and  collect  ;  and  the  other  half 
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thereof  shall  belong  to  and  be  paid  over  to  the  United  States ; 
and  such  person  sliall  be  entitled  to  receive  to  his  own  use 
all  costs  the  court  may  award  against  the  defendant,  to  be 
allowed  and  taxed  according  to  any  provision  of  law  or  rule 
of  court  in  force,  or  that  shall  be  in  force  in  suits  between 
private  parties  in  said  court;  Provided,  That  such  person 
shall  be  liable  for  all  costs  incurred  by  himself  in  the  case, 
and  shall  have  no  claim  therefor  on  the  United  States. 
(R.S.  §3493.) 
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STATEMENT   OF   THE   CASE 

This  is  an  appeal  from  an  order  entered  October 
14,  1950,  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Judge  Carter  sitting, 
dismissing  the  complaint,  denying  appellants'  applica- 
tion for  a  temporary  restraining  order  and  prelim- 
inary injunction  to  direct  the  Housing  Expediter  to 
terminate  rent  controls  pursuant  to  Section  201  (j) 
(3)  of  the  Housing  and  Rent  Act  of  1917,  as  amended; 

(1) 


and  vacating  the  alternative  writ  of  mandate  hereto- 
fore issued  by  Judge  W.  Turney  of  the  Superior 
Court,  County  of  Los  Angeles,  California.  The  com- 
plaint, designated  as  a  j^etition  for  writ  of  mandate 
and  injunction,  was  originally  filed  in  the  Superior 
Court  in  the  State  of  California,  in  and  for  the  County 
of  Los  Angeles,  and  removed  to  this  Court  l^y  the 
appellee,  Tighe  E.  Woods,  Housing  Expediter  of  the 
Office  of  the  Housing  Expediter.  Margaret  Wheeler 
Hess  and  Harry  Westberg  sue  individually  and  as 
Directors  and  Members  of  the  Small  Property  Own- 
ers League  which  is  alleged  to  be  a  nonjn'ofit  miin- 
corporated  association  of  owners  of  rental  housing 
accommodations  and  real  property  in  the  City  of  Los 
Angeles  (Par.  3,  Complaint).  As  principal  relief,  the 
appellants  pray  that  the  Court  grant  a  writ  of  man- 
damus commanding  the  appellee,  Housing  Expediter, 
to  declare  the  decontrol  of  rents  in  the  City  of  Los 
Angeles,  pursuant  to  the  provisions  of  Section  204 
(j)  (3)  of  the  Housing  and  Rent  Act  of  1950 
(U.  S.  C,  App.  1894)  (j)  (3).^  In  addition,  appelhmts 

'  Tlie  apphciible  law,  Section  204  (j)  (;^)  of  the  Hoiisin<r  and 
Rent  Act  of  1050  (50  U.  S.  C,  App.  1894,  ( j)  (3) ),  is  as  follows: 

"(3)  The  Housing  Expediter  shall  terminate  the  provisions  of 
this  title  in  any  incorporated  city,  town,  or  village,  or  in  the  nnin- 
corpoiated  area  of  any  county  upon  receii)t  of  a  resolution  of  its 
governing  body  adopted  for  that  purpose  in  accordance  with  ap- 
plical)le  local  law  and  l)asod  ujk)!!  a  Hn(lin<rl)y  such  <iovernin<rl)ody 
reached  as  the  result  of  a  public  hearing  held  after  10  days*  notice, 
that  there  no  longer  exists  such  a  shorta«j:e  in  rental  housing  acconi- 
modal  ions  as  to  recjuire  rent  control  in  such  city,  town,  or  villaire  or 
unincorporated  area  in  such  county:  Provided^  That  where  the 
major  j)ortion  of  a  defense-rental  aica  has  been  decontrolled  pur- 
suant to  this  i)ara^fraph  (.'i),  the  Housing  Exi)editer  shall  decontrol 
any  unincori)orated  locality  in  the  remainder  of  such  area." 


seek  a  negative  injunction  enjoining  Ben  C.  Koepke, 
Area  Rent  Director,  and  other  employees  of  the  Office 
of  the  Housing  Expediter  from  issuing  any  maximum 
rent  orders  or  adjusting  maximum  rents  in  Los  An- 
geles, from  interfering  with  eviction  proceedings  by 
property  ownei-s  in  Los  Angeles,  or  doing  any  act 
directed  toward  the  administration  of  rent  control  in 
Los  Angeles  pursuant  to  the  Housing  and  Rent  Act 
of  1947,  as  amended. 

The  statutory  provisions  and  proceedings  of  the 
Los  Angeles  City  Council,  leading  to  the  present 
action  are,  briefly,  as  follows : 

Section  204  (j)  (3)  of  the  Act  requires  the  Housing 
Expediter  to  terminate  federal  rent  control  when 
the  governing  body  of  a  locality  meets  the  following 
conditions:  (1)  holds  a  public  hearing,  after  ten  days' 
notice,  (2)  makes  a  finding  reached  as  a  result  of 
such  hearing  that  a  rental  housing  shortage  requiring 
rent  control  no  longer  exists,  and  (3)  transmits  to 
the  Housing  Expediter  such  finding  by  a  resolution 
adopted  for  that  purpose  in  accordance  with  appli- 
cable local  law. 

On  July  14,  1950,  the  City  Council  of  Los  Angeles, 
the  appropriate  governing  body  of  that  City,  -puh- 
lished  a  notice  of  a  public  hearing  to  be  held  on 
July  28,  1950,  to  determine  whether  or  not  there 
existed  a  shortage  in  rental  housing  accommodations 
in  the  city  as  to  require  the  continuance  of  federal 
rent  control.  A  hearing,  the  character  of  which  is  in 
dispute,  was  held  on  July  28,  1950,  and,  on  the  same 
day,  the  City  Council,  by  a  vote  of  10  to  4,  adopted  a 
resolution,  assertedly  as  a  result  of  the  j)ublic  hearing, 


finding  that  ''there  no  longer  exists  such  a  shortage 
in  rental  housing  accommodations  as  to  require  rent 
control  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California"  (Par.  5  of  Complaint). 
The  resolution  was  received  by  the  Housing  Expediter 
on  August  2,  1950  (Par.  6).  Thereafter,  on  August 
14,  1950,  before  any  action  on  the  resolution  had  been 
taken  by  the  Housing  Expediter,  certain  tenants  of 
the  City  of  Los  Angeles  filed  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Co- 
lumbia seeking  an  injunction  to  restrain  the  Housmg 
Expediter  from  taking  any  action  on  the  Los  Angeles 
resolution  which  would  cause  the  decontrol  of  maxi- 
mum rents  in  the  City  (Par.  6)  Miller  v.  Woods 
(D.  C.  D.  C.  No.  3528-50).  The  City  of  Los  Angeles 
and  the  Small  Property  Owners  League  (plahitiff 
herein)  intervened  (Par.  6).  A  temporary  restrain- 
ing order,  obtained  on  August  14,  1950,  upon  the 
filing  of  the  complaint  (Par.  6),  was  in  effect 
throughout  the  proceedings  in  the  lower  court  until 
that  court  dismissed  the  complaint. 

Upon  api)eal  the  Court  upheld  the  order  dismissing 
the  complaint  upon  the  sole  ground  that  the  jurisdic- 
tional amount  of  $3,000  was  not  shown  to  be  present 
(MiJJcr  V.  Woods  (App.  D.  C.  Xo.  107G4,  October  6, 
1950)).  The  plaintiffs  in  the  Miller  case  then  applied 
to  Chief  Justice  Vinson  for  a  stay  which  was  denied 
on  October  7,  1950.^ 

"Thereupon,  thcteiiiints  l)r()u<rht  suit  in  the  Municipal  Court  of 
the  District  of  Columbia  for  like  injunctive  relief.  The  City  of 
Los  Anjreles  and  the  several  landlords  includinjj:  plaintiff.  Small 
Property  Owners*  League,  again  intervened  on  defendant's  behalf. 


On  October  4,  while  the  Miller  case  was  still  pend- 
ing in  the  Circuit  Court  of  Appeals  for  the  District 
of  ColumiHa,  the  instant  suit  was  instituted  in  the 
Superior  Court  of  the  State  of  California.  On  Octo- 
ber 9,  1950,  the  complaint  was  amended  substituting 
Ben  C.  Koepke,  Area  Rent  Director  for  the  Los 
Angeles  Defense-Rental  Area  in  place  of  Doe  1  wher- 
ever it  appears  in  the  complaint.  Service  of  the  sum- 
mons, Complaint,  Writ,  and  Points  and  Authorities 
were  served  on  appellees  Tighe  E.  Woods,  Housing 
Expediter,  and  Ben  C.  Koepke  by  personally  leaving 
copies  thereof  with  Koepke  at  the  latter 's  office  in 
Los  Angeles.  On  October  10,  1950,  the  action  was 
removed  to  the  Federal  District  Court,  and  upon 
request  of  appellants,  the  District  Court  agreed  to 
hear  appellants'  application  for  a  temporary  restrain- 
ing order  and  preliminary  injunction  on  October  13, 
1950.  Appellees'  motion  to  dismiss  the  complaint  was 
made  returna])le  the  same  day. 

Upon  the  hearing,  appellants  abandoned  their  count 
for  mandatory  injmiction  to  compel  the  Expediter  to 
act,  and  declared  they  sought  only  negative  injunctive 
relief  against  the  Area  Rent  Director. 

After  hearing,  the  court  below^  concluded  that  the 
complaint  should  be  dismissed  as  against  Tighe  E. 

By  memorandum  opinion  handed  down  October  23, 1950,  the  Court 
(Hon.  George  P.  Barse,  Chief  Judge)  determined  that  the  com- 
plaint should  be  dismissed  on  the  gi'ounds  that  the  suit  was,  in 
legal  eflPect.  against  the  United  States,  which  had  not  consented  to 
be  sued;  that  the  action  was  premature,  since  the  Housing  Ex- 
pediter had  not  yet  acted  upon  the  resolution ;  and  that  plaintiff 
had  failed  to  exhaust  an  apparently  available  remedy  by  not 
proceeding  in  a  state  court  in  California. 
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Woods,  Housing  Expediter,  because  jurisdiction  was 
lackinc:  over  his  person  and  that  he  could  only  be  sued 
in  the  District  of  Columbia,  his  official  residence ;  that 
the  suit  was  premature;  and  that  since  the  action 
sought  to  control  the  exercise  of  discretion  by  a  gov- 
ernment official  it  was  beyond  the  power  of  a  court 
to  grant.  The  court  below  also  dismissed  the  action 
against  Ben  C.  Koepke,  Area  Rent  Director,  on  the 
gromid  that  the  Housing  Expediter  is  an  indispens- 
able party  to  the  action ;  that  the  action  is  premature ;  ^ 
and  that  the  functions  exercised  by  the  Housing  Ex- 
pediter pursuant  to  Section  20-i  ( j)  (3)  of  the  Act  are 
2iot  of  a  ministerial  character.  From  the  order  dated 
October  14,  1950  dismissing  the  complaint  and  deny- 

^  On  October  23,  1950,  after  the  court  below  had  rendered  its 
ruling,  the  Housing  Expediter  rejected  the  resolution  of  the  City 
Council  of  Los  Angeles  by  a  letter  addressed  to  that  body.  In 
view  of  that  fact,  this  action  may  no  longer  be  considered  as 
premature. 

Following  issuance  of  the  letter,  suit  was  filed  by  a  Los  Angeles 
landlord,  Frank  "W.  Babcock,  in  the  District  Court  for  the  District 
of  Columbia,  against  the  Housing  Expediter  for  a  mandatory  in- 
junction to  compel  the  latter  to  terminate  rent  controls  in  I-<os 
Angeles.  Simultaneously,  application  was  made  by  Babcock  for 
a  preliminary  injunction.  The  City  of  Los  Angeles  intervened 
in  the  suit.  The  Housing  Expediter  moved  to  dismiss  tliis  suit 
upon  various  jurisdictional  jxi'ounds.  After  argument,  the  Dis- 
trict Court  (Judge  HoltzoH"  sitting)  denied  the  motion  to  dismiss, 
passed  over  the  question  of  preliminary  injunction,  and  granted 
the  mandatory  final  injunction  directing  the  Housing  Exjiediter 
to  terminate  controls  in  Los  Angeles.  Tlie  IIousin<x  Expediter 
filed  an  a])peal,  and  on  November  '20,  1950,  pending  appeal,  the 
Circuit  Court  for  the  District  of  Columbia  granted  a  stay  of  the 
district  court's  order.  Appeal  in  this  case  was  expedited  and 
heard  on  November  22,  1950.  On  November  24,  1950,  the  Ap- 
])elhite  Court  reversed  and  dismissed  the  landlord's  complaint. 


ing  a  temiDorary  restraining  order  and  other  injunc- 
tive relief  against  other  appellees,  appellants  ai^pealed, 
and  pending  appeal,  sought  a  restraining  order  and  a 
temporary  injimction. 

This  Court  rejected  aj^pellants'  request  for  injunc- 
tive relief  pending  appeal  with  the  statement  that 
''No  order  with  such  far-reaching  consequences  should 
be  made  by  any  court  before  the  merits  of  the  con- 
troversy have  been  tried  and  adjudicated." 

Contrary  to  appellants'  contentions,  it  will  be  shown 
hereafter, 

(1)  that  the  court  below  properly  dismissed  the 
complaint  and  denied  injunctive  relief  as  to  Tighe  E. 
Woods,  Housing  Expediter,  upon  the  ground  that  it 
lacked  jurisdiction  over  him; 

(2)  that  the  court  below  was  equally  right  in  dis- 
missing the  complaint  against  other  defendants,  in- 
cluding Ben  C.  Koepke,  Area  Rent  Director,  upon  the 
ground  that  the  Housing  Expediter  is  an  indispensable 
party  to  the  action,  and  because  the  functions  which 
he  exercises  under  the  Act  are  not  of  a  ministerial 
character ; 

(3)  that  the  judgment  below  dismissing  the  com- 
plaint may  also  be  sustained  upon  the  grounds  (a) 
that  the  action  is  one  against  the  United  States 
which  has  not  consented  to  be  sued ;  (b)  that  plaintiffs 
have  no  standing  to  sue  or  right  to  judicial  review^; 
and  (c)  that  the  plaintiffs  fail  to  state  a  claim  upon 
which  relief  may  be  granted  in  that  they  show  no 
irreparable  injuiy  and  in  that  they  have  an  adequate 
remedy  at  law; 
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(4)  that  the  court  below  did  not  abuse  its  broad 
equitable  discretion  in  denying  appellants'  application 
for  preliminary  injunctive  relief. 

These  contentions  will  be  considered  in  order. 

But  preliminarily,  it  should  be  noted  that  appel- 
lants' action  is  predicated  upon  a  resolution  adopted 
by  the  City  Council  of  Los  Angeles  in  accordance  with 
applicable  law.  The  Appellate  Court  for  the  District 
of  Columbia  in  Bahcock  v.  Woods,  No.  10827  on  No- 
vember 24,  1950,  declared  this  resolution  to  be  invalid 
as  not  complying  with  applicable  law.  The  City  of 
Los  Angeles  was  a  party  to  this  action  and  is  bomid 
by  the  Court's  ruling.  Since  the  premise  upon  which 
this  action  rests  has  now  been  held  to  be  untenable, 
there  can  be  no  escape  from  the  conclusion  that  the 
action  falls  with  the  premise,  and  can  no  longer  be 
sustained  regardless  of  the  outcome  of  any  other  issue 
raised  in  this  case. 

ARGUMENT 


The  court  below  correctly  held  it  lacked  jurisdiction  over 
Tighe  E.  Woods,  Housing  Expediter,  because  he  does  not 
reside  within  the  jurisdiction  of  this  court 

A.  Objections  to  venue  and  jurisdiction  of  the  Court  over  the  person  of 
defendants  may  be  joined  in  a  Motion  to  Dismiss  with  other  grounds 
without  waiving  such  jurisdictional  objections 

Before  considering  those  grounds  of  the  nation 
based  upon  objections  to  venue  and  jurisdiction  over 
the  i)erson  of  the  defendant  Housing  Expediter,  refer- 
ence is  made  to  Rule  12  (b)  of  tlie  Rules  of  Civil 
Procedui'c  which  ])rovides  that  no  defense  or  objection 
''is  waiving  by  being  joined  with  one  or  more  defenses 


or  objections"  in  a  responsive  pleading  or  motion. 
And  Civil  Rule  12  (g)  provides  that  all  defenses 
and  objections  available  to  a  party  should  be  joined 
in  one  motion.  Under  these  rules  appellants  may 
not  be  held  to  have  waived  jurisdictional  objections 
by  the  general  motion  to  dismiss  (Blank  v.  Bilker, 
135  F.  2d  962,  966  (C.  A.  7th) ;  Orange  Theater  Corp. 
V.  Baijlierzst  Amusement  Corp.,  139  F.  2d  871 
(C.  A.  3d)). 

Considering  Rule  12  in  Orange  Theater  Corp.  v. 
Ragherstz  Amusement  Corp.,  supra,  the  Court  holds 
that  "A  defendant  need  no  longer  appear  specifically 
to  attack  the  court's  jurisdiction  over  him"  (139 
F.  2d  874).  In  accord  is  the  recent  decision  of  Fed- 
eral Landlords  Committee  v.  Woods,  9  F.  R.  D.  622 
(S.  D.  N.  Y.,  3  Judge  Court,  L.  Hand,  C.  J.  Leibell, 
J.  Ryan,  J.). 

B.  The  Housing  Expediter  does  not  reside  within  the  jurisdiction  of  this 
court,  and  may  be  sued  only  in  the  District  of  Columbia,  where  he 
resides 

The  applicable  statute,  28  U.  S.  C.  1391  (b),  \Yhich 
is  a  codification  of  Section  51  (a)  of  the  Judicial 
Code  (28  U.  S.  C.  112  (1946  ed.)),  now  repealed,^ 
plainly  gives  a  defendant  in  a  civil  suit  in  a  federal 

*  The  pertinent  part  of  Section  51  (a)  of  the  Judicial  Code  before 
the  codification  of  Title  28  reads  as  follows : 

"*  *  *  no  civil  suit  shall  be  brought  in  any  district  court 
against  any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant;  but  where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  dilferent  States,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defend- 
ant:      *      *     *     r5 
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district  court  the  privilege  of  being  sued  only  in  the 
judicial  district  of  which  he  is  a  resident.  That  Sec- 
tion reads  as  follows : 

A  civil  action  wherein  jurisdiction  is  not 
founded  solely  on  diversity  of  citizenship  may 
be  brought  only  in  the  judicial  district  where 
all  defendants  reside,  except  as  otherwise  pro- 
vided by  law. 

In  the  instant  case,  it  is  clear  that  defendant,  Tighe 
E.  Woods,  has  at  no  time  since  the  institution  of  this 
suit  been  a  resident  of  California.  Section  206  (e) 
of  the  Housing  and  Rent  Act  of  1947,  as  amended, 
provides  that  the  principal  office  of  the  Housing  Ex- 
pediter shall  be  in  the  District  of  Columbia,  and  the 
affidavit  filed  by  defendant  Woods  in  support  of  his 
motion  to  dismiss  states  that  his  official  residence 
has  at  all  times  since  November  1,  1947,  been  in  the 
District  of  Columbia,  that  his  home  is  not  in  the  State 
of  California,  and  that  he  is  not  an  inhabitant  of  that 
State. 

It  has  been  held  under  Section  51  (a)  of  the  Judi- 
cial Code  and  its  substantially  similar  predecessor 
statutes  that,  in  the  absence  of  a  special  statute  to  the 
contrary,  a  civil  suit  may  not  be  maintained  against  a 
defendant  without  his  consent  in  a  federal  district 
court  exce])t  in  the  judicial  district  of  which  he  is  a 
resident  at  the  time  of  suit  "^  {Macon  Grocer ji  Co.  v. 

'•"  Rule  4  (f )  of  till'  Fi'ileral  Rules  of  Civil  Procedure  which  out- 
lines the  territorial  limits  of  elTective  service,  provides  that  ''All 
process  other  tliau  a  suhpoena  may  be  served  anywhere  witliin 
the  toi-iitorial  limits  of  the  state  in  which  the  district  court  is  held 
and,  when  a  statute  of  the  United  States  so  provides,  beyond  the 
(I'iriloiial  limits  of  tliat  state.     *     *     **' 
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Atlantic  Coast  Line  7?.  R.  Co.,  215  U.  S..  501;  Male  v. 
Atchison,  etc.  Ry.  Co.,  240  U.  S.  97;  Robertson  v. 
'  Labor  Board,  268  U.  S.  619;  Neirbo  Co.  v.  Bethlehem 
Corp.,  308  U.  S.  165,  168). 

Section  51  (a)  of  the  Judicial  Code  made  no  dis- 
tinction between  a  federal  officer  and  a  private  person 
(nor  does  28  U.  S.  C.  1391  (b)  make  any  such  dis- 
tinction), and  both  the  Supreme  Court  and  the  lower 
federal  courts  have  long  held  and  recognized  that 
Section  51  (a)  affords  the  same  protection  to  federal 
officers  as  it  did  to  private  persons  {Berlinsky  v. 
Woods,  178  F.  2d  265  (C.  A.  4th),  certiorari  denied, 
70  S.  Ct.  806;  Federal  Landlords  Committee,  Inc.,  et 
ah  V.  Woods,  Housing  Expediter  (S.  D.  N.  Y.),  3 
Judge  Court  (L.  Hand,  Leibell,  and  Ryan  sitting), 
9  F.  R.  D.  622;  Butterworth  v.  Hill,  114  U.  S.  128; 
United  States  v.  Tacoma  Oriental  S.  S.  Co.,  86  F.  2d 
363  (C.  A.  9th);  Smart  v.  Woods  (C.  A.  6th),  No. 
11,157,  October  27,  1950;  Peoples  Bank  v.  Federal 
Reserve  Bank  of  San  Francisco,  58  F.  Supp.  25  (N.  C. 
Cal.  S.  D.)  Roche,  J.,  appeal  dismissed,  149  F.  2d  850 
(C.  A.  9th) ;  Bradley  Lumber  Co.  v.  National  Labor 
Relations  Board,  84  F.  2d  97  (C.  A.  5th),  certiorari 
denied,  229  U.  S.  559 ;  Hotvard  v.  United  States  ex  rel. 
Alexander,  126  F.  2d  667  (C.  A.  10th),  certiorari 
denied,  316  U.  S.  699,  rehearing  denied,  317  U.  S. 
705;  Krug  v.  Fox,  161  F.  2d  1013,  1020  (C.  A.  4th)  ; 
Jewel  Productions,  Inc.  v.  Morgentha/ii,  100  F.  2d 
390  (C.  A.  2d). 

In  Berlinsky  v.  Woods,  178  F.  2d  265  (C.  A.  4th), 
an  action  was  instituted  by  a  tenant  in  the  District 
Court  of  Maryland  to  compel  the  Housing  Expediter 
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to  carry  out  his  duties  under  the  Act.  The  Housing 
Expediter  was  served  at  his  office  in  Washington. 
Sustaining  an  order  of  dismissal,  the  Court  speaking 
through  Judge  Soper  said  on  this  point  (p.  267)  : 

The  District  Court  did  not  have  jurisdiction 
over  the  Housing  Expediter  because  liis  official 
residence  is  in  AVashington,  in  the  District  of 
Columbia,  and  the  attempted  service  of  process 
upon  him  in  the  District  of  Columbia  was  inef- 
fective to  confer  jurisdiction  upon  the  court. 
Buttenvorth  v.  Hill,  114  U.  S.  128,  5  S.  Ct. 
796,  29  L.  Ed.  119;  Federal  Landlords  Commit- 
tee V.  Woods,  D.  C,  S.  D.,  N.  Y.  9  F.  R.  D.  622. 

The  Supreme  Court  denied  certiorari  in  this  case  on 
May  1,  1950,  and  denied  rehearing  on  June  5,  1950 
(70  S.  Ct.  805). 

It  is  elementary,  therefore,  that  this  suit  against  the 
Housing  Expediter,  who  resides  in  the  District  of 
Columbia,  could  not  be  legally  maintained  in  the 
United  States  District  Court  for  the  District  of  Cali- 
fornia without  his  consent. 

Nor  is  the  well-settled  rule  discussed  above  different 
merely  because  of  appellants'  contention  that  the 
action  to  be  performed  hy  the  government  official  is 
of  a  ministerial  capacity,  and  therefore  equity  will 
regard  as  done  what  ought  to  be  done.  As  was  said 
by  this  Court  in  United  States  v.  Tacoma  Oriental  S. 
S.  Co.,  86  F.  2d  363,  368  (C.  A.  9th)  : 

A])pellee  and  amici  curiae  both  argue  strong- 
ly that  the  proceeding  is  merely  one  to  compel 
the  performance  of  official  ministerial  duties. 
They  thus  concede  tliat  tlio  basis  of  tlie  proceed- 
ing is  the  breach  of  a  ministerial  duty.     Their 
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remedy  is  one  in  personam,  purely,  and  issu- 
ance of  process  by  the  lower  court  outside  its 
district  in  such  case  is  not  authorized. 

This  decision  was  more  recently  followed  in  In  re 
Standard  d-  Electric  Co.,  119  F.  2d  658  (C.  A.  3rd). 

Gil) son  V.  Chotteau,  80  U.  S.  92,  and  Virginia  Ship 
Building  Corp.  v.  United  States,  22  F.  2d  38,  50,  cer- 
tiorari denied  276  U.  S.  625,  relied  on  in  the  Amicus 
brief  filed  previously,  are  not  to  the  contrary.  Neither 
case  enunciates  the  principle  that  a  court  of  equity 
may,  in  any  in  personam  proceeding,  exercise  juris- 
diction over  a  person  who  is  an  inhabitant  of  another 
district,  or  of  a  government  official  whose  official  resi- 
dence is  in  another  district.  In  each  case  cited  above 
the  court  was  dealing  with  a  specific  res  (land  in 
Gibson,  and  ships  in  Virginia  Ship  Building)  as  to 
which  there  was  in  rem  jurisdiction.  Here,  the  relief 
sought  and  decree,  if  granted,  will  be  directed  against 
the  person  of  the  Housing  Expediter  who  is  not  a  resi- 
dent of  California. 

In  appellants'  brief  (p.  20)  reference  is  made  to 
two  cases  decided  by  the  Supreme  Court  holding  that 
foreign  corporations  doing  business  in  a  state  may  be 
sued  by  service  of  process  upon  their  agents  residing 
in  the  state.  Since  the  Housing  Expediter  is  not  a 
corporation,  the  inapplicability  of  these  decisions  is 
too  apparent  for  further  comment.  Significantly, 
appellants  cite  no  case  in  point.  Accordingly,  the 
court  below  was  right  in  holding  that  it  lacked  juris- 
diction over  the  Housing  Expediter  and  that  the  at- 
tempted service  of  process  upon  the  Housing  Expe- 
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diter  by  serving  the  Area  Rent  Director  in  Los  Angeles 
was  wholly  ineffective  to  confer  jurisdiction. 

11 

Authority  under  Section  204  (j)  (3)  of  the  Act  to  terminate 
controls  in  cities  is  vested  exclusively  in  the  defendant, 
Housing  Expediter,  and  he  has  the  power  to  enforce  the 
Act  by  delegation  from  the  Attorney  General.  The  defend- 
ant, Ben  C.  Koepke,  Area  Rent  Director,  is  a  subordinate  of 
Tighe  E.  Woods  who  exercises  no  power  whatever  respecting 
termination  of  rent  controls  in  cities  under  Section  204 
(j)  (3),  or  any  enforcement  powers.  Any  decree  which  con- 
templates enjoining  the  administration  and  enforcement  of 
rent  control  in  the  entire  City  of  Los  Angeles  because  of 
action  taken  under  Section  204  (j)  (3)  requires  the  Housing 
Expediter  to  be  made  a  party  to  the  suit.  In  the  absence  of 
jurisdiction  over  the  Housing  Expediter,  the  present  action 
cannot  be  maintained  against  the  Area  Rent  Director  or 
other  unnamed  defendants 

The  coniplamt,  as  originally  filed  sought  relief 
against  one  named  defendant  only,  viz,  the  Housing 
Expediter.  The  principal  relief  sought  was  a  manda- 
toiy  injunction  to  compel  the  Expediter  to  terminate 
rent  controls  in  Los  Angeles.  In  the  court  below, 
appellants  abandoned  this  count  against  the  Housing 
Expediter.  On  familiar  princii)les,  having  abandoned 
this  count  below,  appellants  are  barred  from  raising 
it  here  on  appeal. 

By  amended  complaint,  however,  appellants  sub- 
stituted for  one  of  the  ''Doe"  Defendants,  the  name 
of  Ben  C.  Koepke,  Area  Rent  Director  of  Los 
Angeles.  Appellants  seek  negative  injunctive  relief 
against  Koepke,  to  restrain  the  latter  "from  issuing 
any  orders  relating  to  maximum  rents"  in  Los 
Angeles,  from  interfering  with  any  eviction  proceed- 
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iiigs  in  Los  Angeles,  and  from  doing  any  act  ''having 
the  effect  of  administering  rent  control  in  the  City  of 
Los  Angeles." 

Reliance  by  appellants  upon  this  count  requires  the 
determination  whether  the  Housing  Expediter  is  an 
indispensable  party  to  the  action.  If  he  is,  then  the 
action  must  be  dismissed  against  Koepke,  Area  Rent 
Director  and  other  defendants. 

That  the  Housing  Expediter  is  an  indispensable 
party  to  the  action,  is  clear  from  the  fact  that  the 
extraordinary  power  of  terminating  rent  controls  pur- 
suant to  Section  204  (j)  (3)  of  the  Act  is  vested  in 
the  Expediter  alone.  Section  204  (j)  (3)  expressly 
provides  that  ''The  Housing  Expediter  shall  termi- 
nate the  provisions  of  this  title  in  any  *  *  * 
city  *  *  *"  where  the  requirements  specified  in 
the  Act  are  satisfied.  No  one  other  than  the  Housing 
Expediter  has  been  authorized  to  exercise  this  im- 
portant power.  Appellants  in  effect  conceded  this 
fact  both  by  their  allegations  and  prayer  for  relief. 
In  these  circumstances  there  can  be  no  question  but 
that  any  mandatory  injunction  to  be  entered  in  this 
case  would  bind  the  Housing  Expediter  alone  and 
require  him  only  to  act  as  is  prayed  for  in  the  com- 
plaint. Recognizing  this  fatal  weakness  in  their  case, 
appellants  now  seek  to  accomplish  indirectly  what 
cannot  be  done  directly.  Obviously,  a  decree  against 
the  Area  Rent  Director  restraining  him  from  enforc- 
ing and  administering  all  rent  controls  in  Los  Angeles 
would  have  the  same  practical  and  legal  effect  as  if 
the  Expediter  himself  had  been  directed  to  terminate 
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rent  controls  in  the  city.  That  being  so,  there  can 
be  no  escape  from  the  conclusion  that  the  court  below 
correctly  held  that  the  decree  sought  in  this  case 
would  require  the  Expediter  'Ho  take  action,  either 
by  exercising  directly  a  power  lodged  in  him  or  by 
having  a  subordinate  exercise  it  for  him"  within 
WilUams  v.  Fanning,  332  U.  S.  490;  Gnerich  v.  mufer, 
265  U.  S.  388  and  related  cases.  See  too,  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S.  28;  Wehster  v. 
Fall  226  U.  S.  507;  Moodt/  v.  Johnston,  66  F.  2d 
999,  1002  (C.  A.  9th) ;  Moore  v.  Anderso7i,  68  F.  2d 
191,  193  (C.  A.  9th)  ;  3Iay  v.  Maurer,  (C.  A.  10th) 
No.  4082,  Sept.  Term  1950;  Bcrlinskj/  v.  Woods,  178 
F.  2d  265  (C.  A.  4th)  certiorari  denied  70  S.  Ct.  805; 
Jacobs  V.  Ahem,  Office  of  the  Hoiisinc)  Expediter,  176 
F.  2d  338  (C.  A.  7th)  ;  Smart  v.  Woods  (C.  A.  6th) 
No.  11157,  Oct.  27,  1950. 

The  facts  present  in  Gnerich  v.  Butter,  265  U.  8. 
388,  are  particularly  opposite  to  those  present  here. 
There  the  plaintiffs  claimed  that  the  limitation  as  to 
their  sales  of  liquor  in  the  permit  issued  them  as 
licensed  pharmacists  under  the  National  Prohibition 
Act  was  void  and  beyond  authority  vested  in  the  pro- 
hibition commissioner  by  the  pertinent  regulations. 
The  Commissioner  of  Internal  Revemie  was  respon- 
sible for  the  administration  of  that  Act.  He  had,  as 
authorized  by  the  Act,  issued  regulations  which  pro- 
vided for  and  designated  a  prohibition  commissioner 
as  his  general  agent  to  issue  and  sign  ])erinits  to  sell 
liquor  at  retail,  and  wliicli  also  ])rovided  for  local 
prohibition  <li lectors  to  issue  and  sign  ])erniits  to 
pui-cliasc   li(|ii()i-   for  use  and   sale   under  the   ])ei'inits 
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last  mentioned.  Plaintiffs'  ])eimit  to  sell  liquor  had 
been  issued  and  signed  by  the  prohibition  commis- 
sioner, who  in  the  exercise  of  the  discretion  vested  in 
him  by  the  regulations  had  imposed  the  condition 
complained  of.  Plaintiffs  brought  suit  against  the 
local  prohibition  director,  who  had  refused  to  issue 
to  them  permits  to  purchase  in  excess  of  this  limi- 
tation, seeking  to  restrain  him  from  giving  effect  to 
the  limitation.  Although  the  Commissioner  of  In- 
ternal Revenue  had  delegated  his  authority  and  dis- 
cretion to  issue  permits  to  the  prohibition  commis- 
sioner and  prohibition  directors,  and  the  permit  in 
question  had  been  issued  by  the  prohibition  commis- 
sioner, who  had  imposed  the  limitation  within  the 
scope  of  the  discretion  delegated  him,  the  Court,  quot- 
ing Warner  V alley  v.  Smith,  supra,  held  that  the 
Commissioner  of  Internal  Revenue  was  an  indispen- 
sable party  to  the  proceeding.  Mr.  Justice  Van 
Devanter  speaking  for  the  Court  said  (265  U.  S.  at 
391-392) : 

The  act  and  the  regulations  make  it  plain 
that  the  prohibition  commissioner  and  the 
prohibition  director  are  mere  agents  and  sub- 
ordinates of  the  Commissioner  of  Internal 
Revenue.  They  act  under  his  direction  and 
perform  such  acts  only  as  he  commits  to  them 
by  the  regulations.  They  are  responsible  to 
hini  and  must  abide  by  his  direction.  What 
they  do  is  as  if  done  by  him.  He  is  the  public's 
real  representative  in  the  matter,  and,  if  the 
in j  miction  were  granted,  his  are  the  hands 
which  would  be  tied.  All  this  being  so,  he 
should  have  been  made  a  party  defendant — the 
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jn'iiieipal   one — and   given   opi^ortunity   to   de- 
fend bis  direction  and  regulations. 

From  the  Butter  decision  it  is  clear  that  the  su- 
perior was  an  indispensable  party  in  a  suit  brought 
against  a  subordinate  ^Yhich  attacked  as  invalid  an 
order  issued  ])y  the  superior  upon  the  ground  that 
the  superior  had  abused  his  discretion  within  the 
scope  of  authoritfj  conferred  upon  him  hj  a  valid 
statute. 

In  WiUiams  v.  Fanning,  the  Postmaster  General 
after  a  hearing  in  Washington,  D.  C,  found  that 
petitioners'  weight-reducing  enterprise  was  fraudu- 
lent. He  accordingly  issued  a  fraud  order  directing 
the  respondent,  the  postmaster  at  Los  Angeles,  where 
petitioners  do  business,  to  refuse  payment  of  any 
money  order  drawn  to  the  order  of  petitioners,  to 
advise  the  remitter  of  such  money  order  that  payment 
had  been  forbidden,  and  to  stamp  ''fraudulent"  on 
all  matter  directed  to  petitioners,  and  to  return  it 
to  the  senders.  Petitioners  sued  the  local  postmaster 
to  enjoin  him  from  carrying  out  the  order.  Motion 
to  dismiss,  made  on  the  ground  that  the  Post- 
master General  was  an  indisi)ensable  party,  was 
granted  hy  the  lower  courts.  The  Supreme  Court 
reversed,  and  held  that  the  motion  to  dismiss  should 
be  overruled.  Speaking  of  Gnerich  v.  Ruttcr,  and  re- 
lated cases,  the  Court  said  (p.  493)  : 

Those  cases  evolved  the  iirinci])le  that  the 
supei-ior  olticer  is  an  indispensable  i)arty  if 
the  decree  granting  the  relief  sought  will  re- 
quire Iiitn  In  take  action,  either  by  exercising 
directly  a   power  lodged  in  him  or  by  having 
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a  subordinate  exercise  it  for  him.  [Italics 
added.] 

The  Court  then  compared  the  facts  and  principles 
in  those  cases  with  the  facts  and  principle  laid  down 
in  Colorado  v.  Toll,  268  U.  S.  228,  and  at  the  same 
time,  stressed  the  fact  that  there  was  no  conflict 
between  these  two  lines  of  cases,  since  the  Toll  case 
involved  a  situation  where  "relief  against  the  offend- 
ing officer  could  be  granted  without  risk  that  the 
judgment  awarded  would  'expend  itself  on  the  public 
treasury  or  domain,  or  interfere  with  the  public 
administration.'  Land  v.  Dollar,  330  U.  S.  731,  738." 
[Italics  added.] 

The  Supreme  Court  went  on  to  say  that  the  decree 
in  the  case  before  it  w^as  like  the  decree  in  the  Toll 
case,  since  it  will  "effectively  grant  the  relief  desired 
by  expending  itself  on  the  subordinate  official  who 
is  before  the  Court."  The  Court  declared  that  it 
was  the  local  postmaster  alone  "Who  refuses  to  pay 
money  orders,  who  places  the  stamp  'fraudulent'  on 
the  mail,  who  returns  the  mail  to  the  senders."  Thus, 
as  the  Court  further  pointed  out,  if  the  local  post- 
master "desists  in  those  acts,  the  matter  is  at  an  end. 
That  is  all  the  relief  which  petitioners  seek."  Com- 
paring the  case  before  it  and  the  facts  in  the  Butter 
and  related  cases,  the  Court  concluded  as  follows 
(p.  494) : 

The  decree  in  order  to  be  effective  need  not 
require  the  Postmaster  General  to  do  a  single 
thing — he  need  not  be  required  to  take  new 
action  either  directly  as  in  the  Smith  and  Fall 
cases  or  indirectly  through  his  subordinate  as 
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in  the  Butter  case.  No  concurrence  on  his  part 
is  necessari/  to  make  lawful  the  payment  of  the 
money  ordei-s  and  the  release  of  the  mail  un- 
stamped. Yet  that  is  all  the  court  is  asked  to 
command.    [Italics  added.] 

When  these  principles  are  applied  to  the  facts  in 
the  instant  case,  it  becomes  clear  that  the  Rutter  and 
related  cases  should  control,  rather  than  the  Toll  case. 

Here  it  is  not  the  Area  Rent  Director  who  refuses 
to  terminate  rent  controls  in  the  City  of  Los  Angeles. 
The  Act  does  not  confer  that  power  upon  him.  Thus, 
if  he  desists,  the  matter  is  not  at  an  end  because 
the  Housing  Expediter  must  still  terminate  rent 
controls  in  the  City  as  the  Act  requires,  if  appellants 
are  to  obtain  the  relief  which  they  seek.  Hence,  if 
relief  is  granted  bringing  to  an  end  the  administra- 
tion and  enforcement  of  such  control  in  the  City  of 
Los  Angeles  it  would  require  the  Housing  Expediter 
*Ho  take  action,  *  *  *  by  exercising  directly  a 
power  lodged  in  him"  and  which  is  not  lodged  in 
anyone  else. 

In  other  cases  where  the  facts  were  far  less  com- 
pelling for  the  application  of  the  rule  respecting  in- 
dispensable parties  than  are  the  facts  present  in  the 
instant  case,  both  Courts  of  Appeals  and  lower  courts 
have  not  hesitated  to  hold  that  the  Housing  Expediter 
is  an  indispensable  party  upon  the  basis  of  the  Fan- 
ing,  Rutter,  and  other  related  cases. 

In  May  v.  Maurcr  (C.  A.  10th),  No.  4082,  Sept. 
Term  1950,  an  action  was  brouglit  against  Maurer,  an 
area  rent  director,  for  an  injunction  and  declaratory 


21 

judgment.  The  plaintiff  prayed  for  judicial  determi- 
nation that  her  premises  were  not  subject  to  rent 
control  by  the  rent  director  and  for  injunctive  relief 
restraining  the  area  rent  director  from  issuing  an 
order  fixing  rent  ceilings  for  the  premises.  Holding 
that  the  Expediter  was  an  indispensable  party  to  the 
action,  the  Tenth  Circuit  Court,  speaking  through  its 
Chief  Judge  Phillips,  said  the  following : 

Here,  in  so  far  as  May  sought  injunctive  re- 
lief against  the  issuing  or  enforcement  of  an 
order  by  Maurer  reducing  the  rent,  an  injunc- 
tive order  would  expend  itself  on  Maurer,  the 
suljordinate  official,  and  an  action  for  that  relief 
could  be  maintained  without  joining  the  Hous- 
ing Expediter  as  a  party  defendant;  however, 
that  relief  was  only  incidental  to  the  main  re- 
lief sought,  which  was  a  decree  adjudicating 
that  the  leased  premises  were  not  subject  to  rent 
control  and  permanently  enjoining  the  issuance 
of  orders  subjecting  such  premises  to  rent  con- 
trol. A  decree  could  not  effectively  grant  such 
principal  relief  miless  it  boimd  the  Housing 
Expediter,  and  such  a  decree,  if  binding  on  the 
Housing  Expediter,  would  interfere  with  the 
public  administration  of  rent  control.  An  ac- 
tion for  such  principal  relief  could  not  be  main- 
tained without  joining  the  Housing  Expediter 
as  a  party. 

Another  case  in  point  is  Berlinsky  v.  Woods,  178 
F.  2d  265  (C.  A.  4th)  certiorari  denied,  70  S.  Ct.  805. 
There  the  plaintiff  brought  suit  against  the  Housing 
Expediter,  and  Area  Rent  Director  to  compel  these 
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defendants  to  recognize  certain  property  as  housing- 
accommodations  and  to  take  steps  to  prevent  plain- 
tiff's eviction.  In  ruling  that  the  Expediter  was  an 
indispensable  party  to  the  action,  the  court  said,  p. 
267: 

Since  the  power  to  administer  the  Housing 
and  Rent  Control  Act  of  1947,  as  amended,  was 
lodged  in  the  Housing  Expediter  under  Sec- 
tions 204  and  206,  50  U.  S.  C.  A.  Appendix, 
§§  1894,  1896,  and  the  purpose  of  the  suit  is 
to  require  him  to  take  action  in  the  exercise  of 
his  statutory  powers,  he  is  an  indispensable 
party  to  the  suit  which  cannot  go  on  without 
him;  and  the  case  must  therefore  also  be  dis- 
missed as  to  the  Area  Rent  Director  and  the 
Sheriff  of  Baltimore  City.  Jacobs  v.  Ojfice  of 
Housing  Expediter,  7  Cir.,  176  F.  2d  338; 
WiJliams  v.  Fanning,  332  U.  S.  490,  493,  68 
S.  Ct.  188,  92  L.  Ed.  95. 

In  Smart  v.  Woods,  supra,  action  was  brought  by  a 
landlord  against  an  Area  Rent  Director  for  an  injunc- 
tion against  enforcement  of  an  order  issued  by  the 
Housing  Expediter  denying  an  appeal  from  an  order 
of  the  Area  Rent  Director  which  established  a  maxi- 
mum rent  for  the  plaintiff's  accommodations.  The 
Sixth  Circuit  Court  affirmed  an  order  dismissing  the 
complaint  upon  the  ground  that  the  Housing  Ex- 
pediter was  an  indisj^ensable  party. 

In  Jacobs  v.  Ahem,  supra,  action  was  brought  by  a 
landlord  against  the  Area  Rent  Director  praying  for  a 
declaratory  judgment  that  he  is  entitled  to  a  6% 
return  on  his  investment.  The  Seventh  Circuit  Court 
affirmed  a  ruling  tliat  the  Housing  Ex})editer  was  an 
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indispensable  party.""  Based  upon  these  decisions,  the 
relief  sought  and  the  circumstances  present  in  this 
case,  there  can  be  little  question  but  that  the  Housing 
Expediter  is  an  indispensable  party  here. 

There  remains  for  consideration  the  authorities 
relied  on  by  appellants.  These  are  Williams  v.  Fan- 
ning, supra,  Koepke  v.  Fontecchio,  111  F.  2d  125 
(C.  A.  9th)  and  Hynes  v.  Grimes  Packing  Co.,  337 
U.  S.  86. 

Consideration  of  Williams  v.  Fanning,  supra,  shows  that  under  it,  the 
Housing  Expediter  is  an  indispensable  party.  Koepke  v.  Fontecchio,  177 
F.  2d  125  (C,  A.  9th)  and  Hynes  v.  Grimes  Packing  Co.,  337  U.  S.  86,  are 
clearly  distinguishable  from  the  facts  present  in  the  instant  case 

Tlie  Fanning  case,  as  shown  above,  far  from  sup- 
porting appellants'  contention,  has  been  consistently 
construed  as  holding  that  the  Housing  Expediter  is  an 
indispensable  party  mider  facts  even  less  persuasive 
than  those  involved  here.  As  the  court  below  held, 
the  Fanning  case  controls  the  instant  case  because  the 

"  Other  rulings  in  accord  with  the  decisions  cited  above  and 
holding  the  Expediter  to  be  an  indispensable  party  are  the  follow- 
ing: Mitchell  V.  Bowles,  4  O.  P.  A.  Op.  &  Dec.  5161,  5163  (S.  D. 
Cal.)  ;  McKinley  Grain  v.  Rose  et  al.  (E.  D.  Wis.),  No.  4785,  Au- 
gust 23,  1949  (three-judge  court) ;  Prince  v.  United  States  (S.  D. 
N.  Y.),  No.  48-327;  Bay  shore  Royal  Hotel  Corp.  v.  Avirett  (S.  D. 
Fla.),  No.  1456;  Harper  v.  Heilman  (S.  D.  111.),  No.  P-1036; 
Berkshire  Apartment  Co.  v.  Woods  (D.  C.  Mo.),  No.  4892;  Thalgo 
Corp.  V.  United  States  (N.  D.  Ohio),  No.  26487;  M.  H.  Manage- 
ment Corp.  V.  Woods,  (E.  D.  N.  Y.)  C.  A.  10441. 

See,  too,  under  other  Acts,  Redlands  Foothill  Groves  v.  Jacols, 
30  F.  Supp.  995,  1009  (S.  D.  Cal.  CD.);  American  Commimica- 
tiom  Assn.  v.  Schauffler^  80  F.  Supp.  400  (E.  D.  Pa.)  (three- judge 
court)  ;  Podovinnikoff  v..  Miller,  179  F.  2d  937  (C.  A.  3)  ;  Beckman 
V.  Mall  et  al,  48  F.  Supp.  853  (three-judge  court ;  Phillips,  Hux- 
man.  Circuit  Judges,  and  Hopkins,  District  Judge)  ;  Neher  v. 
Harivood,  128  F.  2d  846  (C.  A.  9th). 


24 

decree,  if  granted,  would  require  the  Expediter  '*to 
take  action,  either  by  exercising  a  power  lodged  in  him 
or  by  having  a  subordinate  exercise  it  for  hmi  *  *  *. 
Since  there  was  discretion  to  be  exercised  by  Tighe 
Woods,  the  Fanning  case  is  applicable  to  our  problem 
here."  Moreover,  the  facts  of  the  instant  case  involve 
the  precise  situation  contemplated  by  the  Fanning 
case  where  relief,  if  granted  against  the  subordinate 
is  bound  to  ''interfere  with  the  public  administration" 
of  an  Act  to  prevent  inflationary  rents  in  a  period  of 
grave  emergency. 

The  complaint  in  the  Fonteccliio  case  alleged  that 
on  March  19,  1947,  the  plaintiff  proposed  to  convert 
certain  housmg  accommodations  into  motor  courts 
and,  therefore,  were  occupied  and  utilized  as  motor 
courts.  At  the  time  that  these  premises  were  occupied 
and  utilized  as  motor  courts,  there  was  in  full  force 
and  effect  the  Housing  and  Rent  Act  of  1947,  effective 
on  July  1,  1947,  which  provided  in  Section  204 
(e)  (2): 

(c)  The  term  "controlled  housing  accommo- 
dations" means  housing  accommodations  in  any 
defense-rental  area,  except  that  it  does  not 
include     *     *     * 

(2)  any  motor  court,  or  any  part  thereof; 
or  any  tourist  home  serving  transient  guests 
exclusively,  or  any  i)art  thereof. 

Shortly  after  the  enactment  of  the  Housing  and 
Rent  Act  of  1947,  the  Housing  Expediter,  through 
tlie  General  Counsel,  issued  an  interpretation  with 
lesi^ect  to  motor  courts.  He  held  in  substance  that 
in  order  that  the  property  may  be  decontrolled  as  a 
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motor  court,  it  must  have  been  a  motor  court  on 
June  30,  1947,  and  such  interi^retation  was  incor- 
porated into  the  Controlled  Housing  Rent  Regulation 
which  thereby  established  June  30,  1947,  as  the  test 
date  for  decontrol  of  motor  courts. 

The  action  was  brought  against  the  Area  Rent 
Director  for  negative  injunctive  relief  to  restrain  the 
Area  Rent  Director  from  fixing  maximum  rentals  for 
the  particular  premises  owned  hy  the  plaintiffs.  The 
Court  upon  a  Motion  for  Summary  Judgment  by  the 
defendant  held  that  the  Housing  Expediter  was  with- 
out any  power  and  authority  to  issue  a  regulation 
setting  June  30,  1947,  as  the  test  date  of  what  would 
constitute  a  motor  court,  because  on  its  face  the  statute 
exempted  motor  courts  without  regard  to  time  limi- 
tations. The  action  of  the  lower  court  was  affirmed 
by  this  Court.  The  Court  held  that  it  was  unnecessary 
to  join  the  Housing  Expediter  in  a  suit  to  enjoin 
the  Area  Rent  Director  where  the  latter 's  action  was 
ultra  vires  the  statute. 

The  Fontecchio  case  is  not  in  point  for  several 
reasons : 

1.  From  the  face  of  the  statute  the  Housing  Ex- 
pediter was  found  to  be  acting  without  authority, 
while  here,  from  the  face  of  the  statute,  authority  to 
terminate  controls  is  expressly  vested  in  the  Housing 
Expediter ; 

2.  Fontecchio  sought  an  injmiction  to  prevent  the 
Area  Rent  Director  from  establishing  maximum 
rentals  upon  his  own  properties,  while  here  plaintiffs 
seek   a    city-wide   injunction   which   brings   all   rent 
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enfovceinent  and  administration  in  the  City  of  Los 
Angeles  to  a  complete  halt ; 

3.  Fontecchio's  property  was  always  exempt  from 
the  time  of  the  enactment  of  the  Act,  while  the 
plaintiffs '  i^roperty  in  this  case  has  always  been  under 
control,  and  in  construing  the  statute,  doubt,  if  any, 
must  be  resolved  against  the  person  seeking  to  avail 
himself  of  the  exemption/ 

Hynes  v.  Grimes  Packing  Co.,  337  U,  S.  86,  is  dis- 
tinguishable upon  similar  grounds.  In  that  case,  an 
action  was  brought  by  the  Hynes  Packing  Company 
and  several  other  companies  which  were  engaged  in 
the  commerce  of  fishing  in  Alaska  to  enjoin  the 
regional  director  of  the  Secretary  of  the  Interior 
from  enforcing  a  federal  regulation  which  ])rohibited 
commercial  fishing  in  the  waters  of  the  Karluk  reser- 
vation in  Alaska.  One  of  the  questions  present  in  that 
case  was  whether  the  Secretary  of  the  Interior  was  an 
indispensable  party  to  the  action.  This  Court  affii'med 
a  judgment  granting  injunctive  relief,  and  held  that 
the  Secretary  of  the  Interior  was  "without  any 
authority  whatsoever"  to  exclude  the  plaintiffs  from 
fishing  in  the  Karluk  Salmon  run.  (See,  165  F.  2d 
323.)  Since  ''all  power"  to  act  was  absent,  it  was 
not  a  case  where  it  could  be  said  tliat  the  Secretary 
was  not  merely  abusing  his  discretion  and  lienco  he 
was  not  required  to  be  joined.  This  Court  referred  to 
its  prior  decision  in  Nelicv  v.  Hanvood,  128  F.  2d  846, 

'Spokane  tC-  litland  R.  R.  v.  rnifed  States,  241  U.  S.  344,  350; 
Ret/noh/s  v.  Saif  River  Valley  Water  Userfi  Assn.,  143  F.  'Jd  803 
(C.  A.  9th)  ;  McCauhy  v.  Mal'oh  Indian  Tribe,  128  F.  2d  807 
(C.A.iHh). 
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849  (C.  A.  9th)  cert,  denied,  317  U.  S.  659,  where  aU 
the  leading  cases  were  carefully  analyzed  into  two 
categories. 

In  the  two  former  cases  the  superior  officer 
had  acted  under  a  statute  which  was  not  at- 
tacked as  unconstitutional,  but  it  was  con- 
tended that  the  superior  had  in  some  manner 
abused  his  discretion  and  in  such  circimistance 
it  was  held  that  he  should  be  made  a  party  to 
the  action  in  order  to  defend  his  direction  and 
regulations.  Where  he  was  witJwut  aiitJiority 
to  act  at  all  in  the  premises  his  actions  as- 
suming to  authorize  action  by  the  subordinate 
were  of  no  validity  and  left  the  subordinate 
as  the  actor  subject  to  restraint.  [Emphasis 
supplied.] 

Pointing  out  that  in  the  case  before  it  the  Secretary 
was  held  to  have  no  authority  at  all  to  issue  the  regu- 
lation, this  Court  held  that  the  facts  of  the  case 
brought  it  within  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  in  which  it  was  held  that  the  Secretary  of 
War  who  was  without  authority  to  make  a  regulation, 
was  not  an  indispensable  party.  The  decision  of  this 
"Court  in  the  Hynes  case  was  affirmed  upon  appeal, 
337  U.  S.  86.  The  Supreme  Court  said  the  following 
on  this  point  (p.  86)  : 

At  the  outset  the  United  States  contends  that 
the  Secretary  of  the  Interior  is  an  indispensable 
party  who  must  be  joined  as  a  party  defendant 
in  order  to  give  the  District  Court  jurisdiction 
of  this  suit.  In  WiUiams  v.  Fanning,  332  U.  S. 
490,  the  test  as  to  whether  a  superior  official  can 
be  dispensed  with  as  a  party  was  stated  to  be 
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whether  *'the  decree  which  is  entered  will  effect- 
tively  grant  the  relief  desired  by  expending 
itself  on  tlio  subordinate  official  who  is  l^efore 
the  court. "  P.  494.  Such  is  the  precise  situation 
here.  Nothing  is  required  of  the  Secretary;  he 
does  not  have  to  perform  any  act,  either  directly 
or  indirectly.  Respondents  merely  seek  an  in- 
junction restraining  petitioner  from  interfering 
with  their  fishing.  No  affimiative  action  is  re- 
quired of  petitioner,  and  if  he  and  his  sub- 
ordinates cease  their  interference,  respondents 
have  l^een  accorded  all  the  relief  which  they 
seek.  The  issues  of  the  instant  suit  can  be 
settled  by  a  decree  between  these  parties  with- 
out ha^ang  the  Secretary  of  the  Interior  as  a 
party  to  the  litigation. 

The  Supreme  Court  likewise  agreed  with  this 
Court's  ruling  that  the  Secretary  of  the  Interior  was 
without  authority  to  act  at  all  (337  U.  S.  at  p.  123). 

Unlike  the  Grimes  case,  where  the  Secretary  of 
Interior  was  '' without  any  authority  whatsoever''  to 
act,  and  the  Fonteccliio  case  where  the  Housing  Ex- 
pediter also  lacked  authority  to  act,  the  statute  in  the 
instant  case  expressly  confers  upon  the  Housing  Ex- 
pediter authority  to  act,  since  it  empowers  him  *'to 
terminate  rent  control.'* 

There  are  other  reasons  why  the  Fonteccliio  and 
Grimefi  cases  arc  not  in  any  respect  controlling  here, 
and  why  the  Housing  Expediter  is  an  indispensable 
I)arty  under  the  Fainiiiig  case  snpra. 

1.  The  functions  which  appellants  are  seeking  to 
restrain,  embraciuo-  as  they  do  the  enforcement  and 
administration  of  rent  control  in  the  entire  Citv  of 
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Los  Angeles,  are  functions  which  can  be  exercised 
only  by  the  Housing  Expediter  and  not  by  any  of  his 
subordinates  such  as  an  area  rent  director.  This  is, 
therefore,  not  the  kind  of  case  in  which  a  decree  if 
entered,  would  expend  itself  in  a  subordinate  official 
who  is  before  the  Court.  The  subordinate  official 
never  had,  and  does  not  have,  the  power  to  decontrol 
the  entire  City  of  Los  Angeles.  The  subordinate 
official  does  not  have,  and  never  had,  the  authority  to 
refrain  from  administering  rent  control  in  the  entire 
City  of  Los  Angeles.  While  he  has  the  power  to  issue 
individual  rent  orders  respecting  specific  properties 
based  upon  information  respecting  those  specific  prop- 
erties, any  attempt  by  the  area  rent  director  to  cease 
administering  rent  control  in  the  City  of  Los  Angeles 
would  be  an  act  directly  contrary  to  his  authority  and 
would  bring  about  his  summary  discharge. 

2.  The  decree  sought  in  this  case  would  also  attempt 
to  restrain  the  area  rent  director  from  enforcing  the 
act.  However,  the  area  rent  director  has  no  powers  of 
enforcement  whatsoever.  These  powers  of  enforce- 
ment are  lodged  in  the  United  States  by  Sections  205 
and  206  of  the  Act  {infra,  p.  70)  and  in  turn  delegated 
by  the  Attorney  General  to  the  Housing  Expediter 
(14  F.  R.  6097)  (Section  206  (e)  infra,  p.  71).  The 
staff  of  litigation  attorneys  in  Los  Angeles  discharg- 
ing enforcement  powers  are  directly  responsible  to  the 
General  Coimsel  of  the  Office  of  the  Housing  Expe- 
diter in  Washington,  D.  C.  They  are  not  subject  in 
any  way,  shape  or  manner  to  the  control  or  direction 
of  the  Area  Rent  Director,  w^hose  functions  are  of  an 
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administrative  oharacter  only   (12  F.  R.  6908,  incor- 
porating', 12  F.  R.  1143,  12  F.  R.  2986). 

Thus,  if  the  decree  were  entered  in  this  case  re- 
straining both  the  administration  and  enforcement  of 
rent  control  in  Los  Angeles,  it  would  not  expend  itself 
on  a  subordinate  official  who  is  before  the  Court  since 
he  lacks  authority  to  exercise  the  powers  which  the 
decree  seeks  to  restrain.  Rent  controls  would  still  be 
in  effect  in  the  city  even  if  the  Area  Rent  Director 
were  restrained  from  discharging  his  duties.  If  the 
explicit  direction  of  the  statute  itself  is  to  be  observed 
for  controls  to  end,  further  affirmative  action  would 
still  be  required  hy  the  Housing  Expediter  to  termi- 
nate controls  in  the  City  of  Los  Angeles.  Thus  too, 
if  the  Area  Rent  Director  ceased  issuing  ordei's  of 
adjustments  as  the  complaint  requests,  an  absurd  and 
chaotic  situation  would  result.  Landlords  would  be 
subject  to  the  burdens  of  rent  controls  in  the  fonn  of 
maximum  rents  established  by  the  existing  Act,  but 
would  be  barred  from  obtaining  the  benefits  in  the 
form  of  adjustments  increasing  rentals.  In  no  event 
would  the  decree  expend  itself  on  the  Area  Rent 
Director.  Concurrence  on  the  part  of  the  Housing 
Ex]^editer  would  still  be  necessary  to  make  decontrol 
effective  and  enforcement  ineffective,  unlike  the 
Fanning  case  where  no  concurrence  was  required  on 
the  part  of  the  Postmaster  General.  In  addition,  the 
restraint  sought  by  appellants  would  clearly  interfere 
with  the  public  administration  of  the  law  since  it 
would  paralyze  the  administration  and  enforcement  of 
rent  control  in  the  large  City  of  Los  Angeles  and  pro- 
hibit the  Housing  Expediter  from  carrying  out  the 
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duties  imposed  upon  him  by  Congress.  Hence,  the 
issues  of  the  suit  cannot  be  settled  in  this  case  by  a 
decree  between  the  plaintiffs  and  the  Area  Eent  Direc- 
tor without  having  the  Housing  Expediter  as  a  party 
to  the  litigation. 

Consideration  of  appellants'  contention  that  the  duties  performed  by  the 
Expediter  under  Section  204  (j)  (3)  are  ministerial  and  hence  the  action 
of  the  Area  Rent  Director  is  ultra  vires  the  statute 

Appellants  claim  that  the  Fonteechio  case  applies 
here  so  far  as  the  action  against  Koepke  is  concerned, 
because  the  duties  to  be  j^erf armed  by  the  Expediter 
under  Section  204  (j)  (3)  are  ministerial  only;  that 
therefore  his  failure  to  terminate  controls  in  Los 
Angeles  after  receipt  of  the  resolution  from  the  City 
Commission  was  an  act  beyond  his  statutory  author- 
ity; and  hence,  any  action  by  the  Area  Rent  Director 
in  Los  Angeles  for  enforcing  or  administering  the 
Act  would  likewise  be  ultra  vires. 

In  the  first  place,  if  the  duties  to  be  performed 
under  Section  204  (j)  (3)  of  the  Act  are  indeed 
ministerial,  as  claimed,  there  is  an  ample  remedy, 
and  that  is  to  sue  in  the  Federal  District  Court  of 
the  District  of  Columbia  for  mandamus.  (See  United 
States  V.  Tacoma  Oriental  S.  S.  Co.,  86  F.  2d  363, 
368  (C.  A.  9th).) 

Secondly,  in  determining  wliether  the  Housing  Expe- 
diter's fimctions  under  Section  204  (j)  (3)  are. minis- 
terial, it  should  be  noted  that  the  test  is  whether  his 
duty  is  ''so  plainly  prescribed  as  to  be  free  from  doubt 
and  equivalent  to  a  positive  command"  (Judge  Albert 
Lee  Stephens  sitting  by  designation  and  speaking  for 
the  Court  in  Thomas  v.  Vinson,  153  F.  2d  636  (App. 
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D.  C.)-  -A.S  in  the  Vinson  case,  supra,  where  the  Court 
rejected  plaintiff's  claim  that  the  duties  of  the  govern- 
ment official  were  ministerial,  here,  too,  it  will  be 
demonstrated  that  there  is  '*  nothing  in  the  Acts  them- 
selves or  in  the  facts  surrounding  their  adoption  which 
indicates  with  certainty  the  meaning  to  be  placed  upon 
them.  They  do  not  prescribe  a  plain,  understandable, 
and  definite  ministerial  duty"  {Tliomas  v.  Vinson, 
supra).  And  this  conclusion  also  finds  full  support 
in  the  decision  of  the  Appellate  Court  of  the  District 
of  Columbia  in  Bahcock  v.  Woods,  supi'a,  w^here  the 
Court  said: 

A  determination  by  the  Expediter  as  to 
whether  a  resolution  received  by  him  was 
adopted  in  accordance  with  local  law  is  the  sort 
of  determination  which  executive  officials  must 
make  constantly  in  the  administration  of  laws 
enacted  by  Congress. 

It  must  therefore  be  manifest  from  a  reading  of 
the  Act  that  the  court  below  was  right  in  holding 
that  the  Expediter  is  not  merely  a  ''highly  paid  clerk" 
or  ''a  glorified  push  button."  As  the  Court  below 
said: 

*  *  *  The  statute  says  that  ''the  Housino- 
Expediter  shall  terminate  the  provisions  of  this 
title  in  any  incorporated  city  upon  receipt  of 
a  resolution  of  its  governing  body  adopted  for 
that  ])ur])ose  in  accordance  with  ap])licable  local 
law  and  based  upon  a  findinu'  by  such  governing 
body  reached  as  the  result  of  a  jmblic  hearing 
held  after  ten  days'  notice,  that  there  no  longer 
exists  such  a  shortage,"  and  so  forth. 
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It  seems  to  me  clear  that  Congress  could  have 
eliminated  those  matters  which  are  now  here 
for  discussion.  It  could  have  said  that  the 
Expediter  shall  terminate  upon  receipt  of  a 
resolution  by  the  governing  body  of  any  city 
that  there  no  longer  exists  such  shortage  in 
rental  housing  accommodations. 

That  the  Congress  didn't  do.  They  put  in 
certain  other  provisions  there,  and  it  seems  to 
me  that  the  Housing  Expediter  has  to  deter- 
mine whether  this  was  in  accordance  with  ap- 
plicable local  law. 

To  adopt  the  review  that  the  Housing  Expediter  is  a 
mere  "rubber  stamp"  would  mean  that  there  would 
be  no  check  whatever  upon  a  local  governing  body  to 
determine  whether  its  resolution  is  in  accordance  with 
applicable  local  law.  No  matter  how  lacking  in  com- 
pliance with  local  law  a  resolution  for  decontrol 
was  or  indeed  no  matter  how  contrary  it  was  to  local 
law,  it  would  nevertheless  become  effective,  once  it 
reached  the  hands  of  the  Expediter. 

This  is  a  difficult  theory  to  accept  when  we  remem- 
ber that  the  Act  provides  no  method  of  recontrolling 
cities  that  have  been  decontrolled  under  Section  204 
(j)  (3).  Hence,  once  decontrol  action  is  taken  under 
Section  204  (j)  (3),  it  is  an  irretrievable  course  of 
conduct  from  which  there  is  now  no  recall.  It  seems 
more  reasonable  to  conclude  that  had  Congress  in- 
tended to  withdraw  all  discretion  from  the  Expediter, 
it  would  have  been  easy  to  do  so  by  express  language 
to  that  effect.  It  could,  for  example,  have  refrained 
from    requiring   that    the    Housing    Expediter    shall 
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terminate  controls,  as  it  did.  It  could  have  simply 
said,  controls  shall  end  in  a  city  when  the  local  gov- 
erning body  adopts  a  resolution  for  that  purpose. 
Instead,  Congress  took  pains  to  include  the  require- 
ment that  the  Expediter  "shall  terminate"  and  the 
others  for  notice,  public  hearing  in  Section  204  (j) 
(3),  and  compliance  with  applicable  local  law.  Unless 
we  are  to  impute  to  Congress  an  intention  to  include 
in  the  Act  meaningless  words,  it  is  difficult  to  escape 
the  conclusion  that  Congress  desired  the  Housing  Ex- 
pediter to  exercise  such  discretion  as  was  necessary 
for  effectuating  the  purposes  of  the  Act. 

Consideration  of  appellants'  argument  that  the  word  "shall"  in  Section 
204  (j)  (3)  deprives  the  Housing  Expediter  of  discretion 

The  appellants  stress  the  argument  that  the  word 
''shall"  in  Section  204  (j)  (3)  imposes  an  absolute 
mandate  upon  the  Housing  Expediter  to  terminate 
controls.    There  is  no  merit  to  this  contention. 

Use  of  the  word  "shall"  in  connection  with  a  pred- 
ecessor statute,  the  Emergency  Price  Control  Act 
(50  U.  S.  C.  App.  905  (a)),  was  considered  by 
the  Supreme  Court  in  Hecht  Co.  v.  Boivles,  321  U.  S. 
321.  Section  205  (a)  of  that  Act  pro\dded  that  in- 
junctive relief  "shall  be  granted"  upon  a  showing 
of  violation  and  application  of  the  Administrator  to 
restrain  violation  {infra,  p.  71).  It  was  there  con- 
tended that  the  language  so  employed  deprived  the 
court  of  any  discretion,  and  once  violation  was  estab- 
lislicd,  injunctive  relief  was  mandatory  in  view  of  both 
1he  language  used  and  its  legislative  history.  Never- 
theless, the  Supreme  Court  rejected  this  contention, 
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holding  that  the  mandatory  language  used  did  not 
deprive  the  Court  of  the  sound  discretion  traditionally 
exercised  by  it,  and  that  had  Congress  intended  such 
a  drastic  departure  it  would  have  used  an  unequivocal 
statement  to  that  effect  (321  U.  S.  at  329).  So  too, 
if  Congress  had  intended  to  withdraw  from  the  Hous- 
ing Expediter  the  usual  discretionary  powers  tradi- 
tionally exercised  by  an  Administrator  of  an  Act  of 
Congress,  and  especially  those  powers  which  are  so 
essential  for  carrying  out  the  purposes  of  Congress, 
it  would  have  used  plainer  and  more  appropriate 
language  than  it  did  to  accomj)lish  that  result. 

There  are  many  other  instances  where  .the  word 
''shall"  has  been  construed  as  being  merely  directory 
rather  than  mandatory,  particularly  where  such  a 
construction  involves  prospective  action  by  govern- 
ment officials  and  if  the  law's  purpose  is  the  protec- 
tion of  the  public  interest  by  guidance  of  government 
officials.  Citation  of  merely  a  few  other  cases  will 
illustrate  this  point.  Thus,  in  Erhardt  v.  Schroeder, 
155  U.  S.  124,  a  statute  was  held  merely  to  be  a  guide 
to  public  officers  which  provided,  in  language  ap- 
parently mandatory,  that  the  collector  of  the  port 
of  New  York  ''shall"  examine  at  least  a  certain  pro- 
portion of  shipments  sent  to  him  for  examination 
and  appraisal ;  and  an  assessment  based  on  inspection 
of  less  than  the  prescribed  percentage  was  therefore 
upheld. 

As  was  said  by  this  Court  in  Bosenberg  v.  McLaugh- 
lin, 66  F.  2d  271,  272  (C.  A.  9th)  : 

The  use  of  the  word  "shall,"  upon  which  great 
stress  is  laid  by  appellants,  is  not  mandatory 
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and  does  not  confine  the  collector  to  a  single 
method  of  procedure. 

Consideration  of  other  provisions  in  Section  204  indicate  that  Confess 
intended  to  confer  discretion  upon  the  Expediter  in  discharing  the 
functions  under  Section  204  (j)  (3) 

Reference  to  other  provisions  of  the  Act  likewise 
suggests  Congressional  intent  to  place  reliance  upon 
discretionary  action  by  the  Housing  Expediter.  For 
example,  under  Sections  204  (j)  (1)  and  (2)  of  the 
Act,  {infra,  p.  69) ,  the  Housing  Expediter  is  required 
merely  to  make  a  public  announcement  to  the  effect 
that  he  has  been  advised  by  the  Governor  of  a  State 
of  provision  for  State  rent  control  (j)  (1)  or  by  the 
State  that  Federal  rent  control  is  no  longer  necessary 
(j)  (2).  Thereupon,  rent  controls  in  any  such  State 
become  terminated.  It  becomes  pertinent  to  inquire 
why  the  Congress  was  willing  to  risk  the  removal  of 
Federal  rent  control  in  an  entire  State  without  per- 
mitting any  degree  of  control  in  the  Housing  Expe- 
diter, but  was  unwilling  to  employ  the  same  technique 
in  the  case  of  a  unit  of  the  State.  Certainly,  it  is 
not  unreasonable  to  conclude  that  the  imposition  of 
.specific  requirements  and  affirmative  action  by  the 
Housing  Expediter  were  imposed  in  order  that  some 
degree  of  substantial  authority  be  vested  in  a  govern- 
mental agency  when  the  decontrol  of  municipalities 
was  involved.  Such  an  assum})tion  would  give  reason- 
able meaning  to  the  framework  of  the  Act,  when  a 
contrary  interpretation  would  suggest  meaningless 
gestures  by  the  Congress  and  the  lowest  form  of 
clerical  runctioii  by  the  Housing  Ex])editer. 
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Examination  of  Section  204  (f)  (1)  (A)  (50 
U.  S.  C.  App.  1894  (f)  (1)  (A))  also  provides  signifi- 
cant legislative  comparison  when  viewed  against  the 
background  of  Section  204  (j)  (3)  (infra,  p.  68).  It 
is  there  provided  that  any  incorporated  community  may 
declare  *'by  resolution  of  its  governing  body  adopted 
for  that  purpose,  or  by  popular  referendum,  in  ac- 
cordance with  local  law"  that  a  rental  housing 
shortage  exists,  requiring  continued  control.  Upon 
passage  of  such  a  resolution.  Federal  rent  control  is 
automatically  extended  for  an  additional  six-month 
period.  It  will  be  observed  that  although  the  govern- 
ing body  would  be  dealing  with  the  same  subject 
matter  and  through  the  same  designated  method,  i.  e., 
*' resolution,"  it  merely  ''declares"  by  resolution  that 
a  shortage  exists,  none  of  the  procedural  requisites 
are  imposed,  and  no  participation  by  the  Housing- 
Expediter  in  the  acceptance  of  the  resolution  is  au- 
thorized by  the  Act. 

Consideration  of  provision  that  resolution  must  be  adopted  in  accordance 
with  applicable  local  law 

Additional  inquiry  also  must  be  directed  to  the 
requirement  that  the  resolution  be  "adopted  for  that 
purpose  in  accordance  with  applicable  local  law." 
As  was  held  in  Babcock  v.  Woods,  supra,  the  right  of 
inquiry  and  decision,  with  a  necessary  exercise  of 
discretion,  must  be  accorded  before  the  validity  of 
the  action  may  be  assumed.  We  are  not  here  dealing 
simply  with  the  word  ''resolution"  in  a  vacuum.  The 
resolution  called  for  must  meet  the  requirements  of 
local  law.     To   determine   such   compliance   requires 
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consideration  of  the  governing  charter.  Upon  such 
consideration,  it  is  found  that  Section  21  of  the  Los 
Angeles  Charter  provides  that  ''all  legislative  power 
of  the  City  *  *  *  shall  be  exercised  by  ordi- 
nance *  *  *."  Under  Section  281  of  the  Los 
Angeles  Charter,  ''no  ordinance,  legislative,  adminis- 
trative or  executive,  passed  by  the  Council  shall  go 
into  effect  until  the  expiration  of  thirty  days  from  its 
publication."  Since  the  Los  Angeles  Charter  speaks 
of  "administrative  or  executive"  ordinances,  it  is 
questionable  whether  the  action  of  the  City  Council 
in  dealing  with  rent  control  at  least  does  not  have  the 
dignity  of  an  "administrative  or  executive"  ordi- 
nance. Initiative  and  referendum  provisions  usually 
apply  to  "matters  of  legislation  affecting  the  entire 
city,  and  of  a  character  likely  to  engage  the  attention 
and  arouse  the  favor  or  opposition  of  every  voter," 
Hopping  v.  City  of  Richmond,  170  Cal.  605,  150  Pac. 
977,  981.  If  the  public  hearing  is  to  be  viewed  as  a 
legislative  hearing,  then  greater  reason  is  present  to 
assume  that  a  legislative  act  results. 

While  appellants  assert  that  by  usmg  the  word 
"resolution"  Congress  could  not  possibly  have  in- 
tended an  action  taken  and  clothed  with  the  dignity 
of  an  "ordinance,"  the  problem  is  not  at  all  sus- 
ceptible to  such  an  "open  and  shut"  construction. 

We  must  bear  in  mind  that  a  "joint  resolution"  of 
Congi'css  has  the  full  force  and  effect  of  law,  and 
constitutes  as  binding  a  legislative  enactment  as  one 
adopted  by  more  usual  procedures.  Then  too.  Con- 
gress used  the  words  "resolution  in  accordance  with 
applicable  law,"  and  the  term  "resolution"  is  not  a 
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term  with  a  fixed  or  absolute  meaning  in  law.  It  has 
been  used  interchangeably  with  such  words  as  "ordi- 
nance," ''order,"  "measure,"  and  action."  (See  Vol. 
30,  Words  &  Phrases  (Perm.  Ed.),  pp.  146,  152-153; 
Vol.  37,  Ibid.,  pp.  408^14.) 

Let  us  assume  that  the  City  Charter  of  Los  Angeles 
required  matters  relating  to  rent  control  or  decontrol 
to  be  dealt  with  by  ordinance  only,  and  expressly 
barred  the  use  of  a  resolution  for  that  purpose.  If,  in 
face  of  this  explicit  restriction,  the  City  Council 
nevertheless  adopted  a  resolution  for  the  end  of  rent 
control,  would  the  Housmg  Expediter  be  obliged  to 
accept  it  and  terminate  controls,  even  though  it  was 
clear  that  the  resolution  was  not  "in  accordance  with 
applicable  law"?  The  answer  is  that  he  must  never- 
theless do  so,  if  we  accept  appellants'  contentions  as 
valid. 

It  is  little  wonder  that  the  Appellate  Court  for  the 
District  of  Columbia  made  short  shrift  of  the  decision 
of  the  lower  court  in  BahcocU  v.  Woods,  supra,  and 
directed  dismissal  of  the  complaint  filed  against  the 
Housing  Expediter  for  a  mandatory  injunction  com- 
pelling the  latter  to  terminate  controls  in  the  City  of 
Los  Angeles.  In  reversing  the  court  below,  the  Appel- 
late Court  for  the  District  of  Columbia  declared  that 
action  taken  by  the  City  of  Los  Angeles,  pursuant 
to  204  (j)  (3)  was  a  legislative  act  which  required 
an  ordinance  and  all  of  the  formalities  attending  it, 
and  that  the  resolution  adopted  by  it  was  invalid  to 
terminate  controls  in  the  City  of  Los  Angeles.  As  the 
Appellate  Court  observed,  determination  as  to  whether 
the  resolution  is  in  accordance  with  applicable  local 


40 

law  is  not  uncommon,  but  rather  one  which  **  executive 
officials  must  make  constantly  in  the  administration 
of  laws  enacted  by  Congress." 

In  addition,  there  are  other  aspects  of  Section  204 
(J)  (3)  which  unmistakably  indicate  that  the  duties  of 
the  Housing  Expediter  involve  discretion  and  are  in 
no  sense  ministerial. 

Consideration  of  provisions  for  notice,  public  hearing  and  finding  that 
no  shortage  of  housing  exists 

Let  us  assume  for  a  moment  that  there  was  no 
notice  as  required  by  the  statute  at  all  but  that  the 
local  governing  body  certified  it  had  given  notice. 
Could  it  be  denied  that  upon  being  advised  of  lack 
of  notice,  that  the  Housing  Expediter  lacked  dis- 
cretion to  refuse  to  terminate  controls  ?  Let  us  assume 
for  a  moment  that  notice  was  given,  but  there  was  no 
public  hearing.  Could  it  be  denied  that  the  Housing 
Expediter  upon  being  advised  of  the  lack  of  public 
hearing,  would  be  obliged  nevertheless  to  end  controls  ? 
Let  us  assume  that  at  the  hearing,  all  the  evidence 
which  was  adduced  demonstrated  that  there  was  still 
a  vital  need  for  rent  controls  and  that  there  were  no 
vacancies  at  all.  Would  the  Housing  Expediter  be 
obliged  to  accept  as  valid  a  resolution  that  ** there  no 
longer  exists  such  a  shortage  in  rental  housing  accom- 
modations as  to  require  rent  control  in  such  city" 
when  there  was  not  a  shred  of  evidence  to  sup])ort  it? 
Surely,  this  would  not  be  a  finding  "reached  as  a 
result  of  a  i)ublic  hearing"  if  it  had  no  evidence 
whatever  to  support  it.  Yet,  if  we  accept  as  sound, 
appellants'   contention   that   the   Housing   Expediter 
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has  no  discretion  whatever  under  Section  204  (j)  (3) 
and  that  he  is  just  a  "rubber  stamp,"  a  resoUition 
must  be  given  effect  regardless  of  whether  the  require- 
ments of  the  Act  have  been  satisfied  or  not,  so  Ions: 
as  the  resolution  is  adopted  and  sent. 

Thus,  too,  if  a  city  council  chose  a  place  for  hearing 
so  small  that  no  members  other  than  themselves  would 
be  accommodated,  no  one  would  argue  that  a  public 
hearing,  in  any  sense,  had  been  had.  Yet,  who  is  to 
make  the  inquiry  and  to  judge  the  result  if  a  city 
comicil  nevertheless  certifies  that  a  public  hearing  was 
held  ?  Or  suppose  that  only  predetermined  spokesmen 
favoring  decontrol  are  permitted  to  participate  in  a 
hearing,  must  the  Housing  Expediter,  being  informed 
of  the  true.circiunstances,  blindly  impose  the  tragedy 
of  inflation  upon  tenants  ?  If  it  can  be  agreed  that  in 
''extreme"  cases,  a  right  of  investigation  and  decision 
exists,  then  discretion  is  necessarily  present.  What- 
ever may  be  the  degree  of  discretion  to  be  exercised, 
if  it  is  called  into  play  at  all,  the  right  of  the  Execu- 
tive branch  of  the  Government  to  dispose  of  contro- 
versial matters  entrusted  to  its  charge  becomes  re- 
moved from  the  jurisdiction  of  the  courts. 

The  requirement  as  to  findings  reached  as  the  re- 
sult of  a  public  hearing  perhaps  more  forcefully  illus- 
trates the  element  of  discretion  involved  in  proceedings 
under  Section  204  (j)  (3). 

Unless  these  local  option  provisions  of  the  statute 
are  to  be  so  construed  as  to  be  capable  of  perpetrating 
a  monstrous  fraud  upon  those  entitled  to  the  protec- 
tion of  the  Act,  it  is  difficult  to  understand  why  the  re- 
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sponsible  Government  officer  to  whom  the  Congress 
has  entrusted  the  administration  of  Federal  rent  con- 
trol cannot  determine  whether  there  was  any  evidence 
to  support  the  findings.  Obviously,  findings  are  not 
reached  as  a  result  of  jjublic  hearing  when  the  public 
hearing  is  barren  of  alJ  evidentiary  basis. 

Consideration  of  appellants'  arguments  based  upon  the  legislative  history 

of  the  Act 

Appellants  present  extended  argument,  based  upon 
the  legislative  history,  in  an  effort  to  denxjustrate 
that  the  Housing  Expediter  was  vested  only  with  the 
mechanical  function  of  accepting  without  question 
a  resolution  under  Section  204  (j)  (3).  Particular 
emphasis  is  placed  upon  an  excerpt  from  the  Senate 
report  on  the  1950  Act  (S.  Kep.  1780,  81st  Cong., 
2d  Sess.,  on  S.  3181) — and  a  similar  statement  in  the 
House  report — that  "the  action  of  the  local  governing 
body  would  be  final  and  not  subject  to  review,  appeal 
or  change  by  any  other  authority"  (p.  10).  In  dis- 
cerning the  real  intent  of  this  statement,  however, 
it  is  necessary  to  recall  that  under  the  1949  Act,  any 
such  resolution  of  a  local  governing  body  was  required 
to  be  forwarded  to  the  Governor,  and  that  official 
could  nullify  the  action  by  veto  or  simply  by  inaction, 
since  only  he  could  forward  the  resolution  to  the 
Housing  Expediter.  In  speaking  of  the  1949  and  1950 
provisions  of  Section  204  (j)  (3),  the  Report  advised 
that  ''these  j^rovisions  for  decontrol  would  be  con- 
tinued with  one  modification,  namely,  that  in  the  case 
of  decontrol  action  by  a  governing  body  of  an  incor- 
porated city,  town,  or  village  it  would  not  be  neces- 
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sary  that  the  Governor  of  the  State  approve  the  reso- 
hition  requesting  the  Housing  Expediter  to  decontrol 
the  community"  (pp.  9-10).  Then  follows  the  sen- 
tence hereinbefore  quoted  as  to  the  finality  of  the 
local  body's  action.  When  these  two  sentences  are 
read  together,  as  they  must  be,  it  becomes  fully  ap- 
parent that  the  elimination  of  the  Governor's  approval 
constituted  the  ''one  modification"  of  the  1949  pro- 
visions, and  that  the  finality  of  action  refers  to  the 
removal  of  the  internal  arrangement  whereby  a  local 
governing  body's  action  was  subject  to  absolute  review 
by  the  Governor.  It  should  not  be  construed  so  as 
to  foreclose  the  Housing  Expediter's  authority  to 
require  observance  with  ax)plicable  local  law,  as  well 
as  with  the  federal  rent  law. 

In  any  event,  the  Court  lacks  jurisdiction  to  restrain  the  Area  Rent  Di- 
rector from  enforcing  the  Act  since  the  latter  has  no  enforcement  powers 
whatever 

It  has  already  been  observed  that  the  Area  Rent 
Director  has  no  enforcement  poAvers  to  restrain  un- 
lawful eviction  proceedings  or  to  sue  for  overcharges. 
It  should  also  be  noted  at  this  point  that  the  com- 
plaint contains  no  allegations  that  the  Area  Rent 
Director  has  any  x>ower  to  institute  civil  proceedings 
against  anyone  or  that  he  is  even  threatening  to  do  so. 
The  complaint  is  wholly  defective  in  this  respect. 
Significantly,  not  even  in  the  brief  submitted  by  ap- 
pellants do  they  claim  that  the  Area  Rent  Director 
has  any  enforcement  powers.  At  page  9  of  their 
brief,  appellants  state  that  the  Area  Rent  Director's 
office  "possesses  and  handles  complaints"  of  tenants 
upon  the  basis  of  which  actions  are  instituted  against 
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persons  in  the  City  of  Los  Angeles.  Appellants  also 
state  that  the  area  rent  office  issues  orders  reducing 
and  fixing  rents.  But  nowhere  in  the  brief  just  as 
nowliere  in  the  complaint  do  appellants  claim  that  the 
Area  Rent  Director  has  any  power  to  institute  action 
for  enforcement  or  that  he  has  any  control  over  the 
enforcement  j^owers  exercised  by  the  litigation  office 
in  Los  Angeles.  In  these  circumstances,  the  author- 
ities are  clear  that  there  is  no  equity  jurisdiction 
to  grant  injunctive  relief  against  the  Area  Rent  Di- 
rector restraining  the  latter  from  enforcing  the  Act. 
Federal  Trade  Commission  v.  Claire  Furnace  Co.,  274 
U.  S.  160;  Whitehead  v.  Clieves,  67  F.  (2d)  316 
(C.  C.  A.  5tli) ;  Yarnell  v.  HUlshoroiigh  Packing  Co., 
70  F.  (2d)  435  (C.  C.  A.  5th)  ;  City  of  Osceola  v. 
Utilities  Holding  Corp.,  55  F.  (2d)  155,  158  (C.  C.  A. 
8th) ;  Grand  Trunk  Western  Ry.  Co.  v.  Curry,  162 
Fed.  978,  982-983  (C.  C.  N.  D.,  Cal.)  ;  Bookhinders' 
Trade  Ass^n  v.  Book  Manufacturers'  Institute,  7  F. 
Supp.  847,  848  (S.  D.  N.  Y.)  ;  James  v.  Lake  Wales 
Citrus  Growers  Ass%  110  F.  2d  653  (C.  A.  5). 

The  Claire  Furnace  Co.  case,  supra,  is  an  apt  illus- 
tration of  this  rule.  That  was  a  suit  in  the  Supreme 
Court  of  the  District  of  Columbia  by  a  nmnber  of 
companies  engaged  in  the  coal,  steel,  and  related  in- 
dustries to  enjoin  the  Commission  from  enforcing  or 
attempting  to  enforce  certain  orders  issued  by  it 
against  the  com])lainants,  requiring  them  to  furnish 
certain  i'e])()rts.  An  injunction  was  granted  as 
prayed.  The  judgment  was  affirmed  by  the  Court  of 
Appeals  for  the  District  of  Columbia.  The  Supreme 
Couit,  however,  reversed  the  judgment  and  remanded 
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the  case  to  the  trial  court  with  directions  to  dismiss 
the  complaint  upon  the  following  grounds,  saying 
(274  U.  S.  at  p.  173)  : 

There  was  nothing  which  the  Commission 
coidd  have  done  to  secure  enforcement  of  the 
challenged  orders  except  to  request  the  Attor- 
ney General  to  institute  proceedings  for  a 
mandamus  or  supply  him  with  the  necessary 
facts  for  an  action  to  enforce  the  incurred  for- 
feitures. If,  exercising  his  discretion,  he  had 
instituted  either  proceeding  the  defendant 
therein  would  have  been  fully  heard  and  could 
have  adequately  and  effectively  presented 
every  ground  of  objection  sought  to  be  pre- 
sented now.  Consequently,  the  trial  court 
should  have  refused  to  entertain  the  hill  in 
equity  for  an  injunction.     [Italics  supplied.] 

In  the  Yarnell  case,  supra,  the  Fifth  Circuit  held 
that  the  district  court  was  without  jurisdiction  to  en- 
join the  Control  Committee  created  in  accordance 
with  a  marketing  agreement  imder  the  Agricultural 
Adjustment  Act  from  enforcing  the  Act,  since  it  had 
no  power  to  carry  out  its  threats  to  enforce  its  orders 
(p.  439)  : 

As  the  committee  has  no  power,  and  so  far  as 
appears  has  not  assumed  and  will  not  under- 
take to  enforce  either  its  prorate  orders  or  its 
alleged  threats,  injunction  does  not  lie  against 
it.    Pennsylvania  R.  R.  Co.  v.  Labor  Board, 
261  U.  S.  72,  85,  43  S.  Ct.  278,  67  L.  Ed.  536. 
[Italics  supplied.] 
In  Janes  v.  Lake  Wales  Citrus  Growers  Ass'n,  110 
F.  2d  653,  the  District  Court  had  granted  an  injunc- 
tion against  enforcement  of  the  Fair  Labor  Standards 
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Act  and  for  declaratory  judgment  that  petitioners 
were  exempt  from  the  act.  The  injunction  restrained 
an  inspector  of  the  Wage  and  Hour  Division  of  the 
Fair  Labor  Standards  Act  and  also  a  United  States 
attorney  for  the  Southern  District  of  Florida.  Upon 
appeal,  the  Fifth  Circuit  reversed  and  in  an  opinion 
for  the  court  by  Judge  Sibley  said  the  following: 

We  are  of  oj^inion  that  the  injunction  should 
have  been  refused  and  the  motions  to  dismiss 
granted.  The  evidence  showed  that  the  Admin- 
istrator was  preparing  to  enforce  the  act 
throughout  the  country,  but  that  the  Inspector 
was  only  an  investigator,  and  had  no  power  to 

institute  suits  or  prosecutions. 

*  ^  *  *  It 

If  they  wish  a  test  in  equity  they  ought  to  go 
to  a  jurisdiction  where  more  responsible  parties 
can  be  found. 

From  the  foregoing,  it  must  be  manifest  that  Judge 
Carter  was  right  in  holding  that  Section  204  (j)  (3) 
of  the  Act  conferred  upon  the  Housing  Expediter  dis- 
cretionary powers  which  could  not  be  controlled  by 
the  courts.  Viewed  most  favorably  to  appellants,  it 
may  be  said  that  the  statute  is  not  free  from  doubt. 
But  even  if  this  be  so,  there  is  brought  into  play  the 
familiar  rule  that  decisions  of  administrative  officers 
which  are  based  upon  statutes  which  are  not  free  from 
doubt,  involve  an  exercise  of  discretion.  Insofar  as 
an  administrative  determination  based  on  the  exercise 
of  such  discretion  is  not  unreasonable  or  plainly 
wrong,  the  courts  will  not  interfere  citlicr  by  injunc- 
tion (»r  mandamus.  Dwalnr  v.  Paiildiiig,  14  Peters 
497;  Hall  v.  Pai/HC,  2r)4  U.  S.  343;  Ness  v.  Fisher,  223 
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U.  S.  683;  Eccle.<>  v.  Peoples  Bank  of  Lakvirond  Vil- 
lage, Cal.,  333  U.  S.  426;  Secretarj/  of  Afjricnlture  v. 
Central  Roig  Refiuing  Co.,  338  U.  S.  604;  United 
States  V.  lekes,  98  F.  2d  271  (App.  D.  C),  oort.  denied 
305  U.  S.  619;  Brunswiek  v.  EUiott,  103  F.  2d  746 
(App.  D.  C.)  ;  ReiclieJderfer  v.  Johnson,  72  F.  2d  552 
(App.  D.  C.)  ;  Riverside  Oil  Co.  \.  Hitchcock,  190 
U.  S.  316;  Wilhur  \.  United  States,  281  U.  S.  206; 
Adams  v.  Nagle,  303  U.  S.  532 ;  White  \.  Coc,  95  F.  2d 
347  (App.  D.  C). 

In  no  respect  can  this  case  be  said  to  fall  within  the 
test  laid  down  in  Thomas  y.  Vinson,  sujDra,  that  the 
Act  directs  **a  plain,  understandable  and  definite 
ministerial  duty"  or  that  it  is  "so  plainly  prescribed 
as  to  be  free  from  doubt  and  equivalent  to  a  positive 
command  (153  F.  2d  at  p.  639). 

Since  the  court  below  lacked  jurisdiction  over  the 
Housing  Expediter  and  since  he  is  an  indispensable 
party  to  the  action,  the  court  below  properly  dismissed 
the  action  against  the  Area  Rent  Director  and  other 
defendants. 

Ill 

The  judgment  below  should  be  affirmed  because  the  action  is 
in  effect  one  against  the  United  States  which  has  not  con- 
sented thereto 

This  action  must  be  dismissed  as  a  suit  against  the 
United  States  which  cannot  be  sued  without  its  con- 
sent. "No  principle  is  better  established  than  that 
the  United  States  may  not  be  sued  in  the  courts  of 
this  country  without  its  consent  *  *  *.  That  the 
United  States  is  not  named  on  the  record  as  a  party 
is  true.    But  the  question  whether  it  is  in  legal  effect 
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a  party  to  the  controversy  is  not  always  determined 
by  the  fact  that  it  is  not  named  as  a  party  on  the 
record,  l)ut  hy  the  effect  of  the  judgment  or  decree 
which  can  be  rendered."  Louisiana  v.  McAdoo,  234 
U.  S.  627,  628,  629.  See  also,  Transcontiuental  d 
Western  Air  v.  Farley,  71  F.  2d  288,  290  (C.  C.  A.  2d), 
certiorari  denied,  293  U.  S.  603. 

Any  judgment  or  decree  which  can  be  rendered  re- 
straining enforcement  of  the  act  in  this  case  will 
plainly  effect  the  rights  of  the  United  States.  Section 
205  of  the  act  expressly  confers  upon  the  United 
States  the  right  to  sue  for  statutory  damages  (infra, 
p.  70).  Section  206  (b)  of  the  act  expressly  confers 
upon  the  United  States  the  right  to  sue  for  injunctive 
relief  which  includes  the  right  to  restrain  unlawful 
evictions  (infra,  p.  70).  Thus,  all  of  the  enforcement 
powers  under  the  act  are  vested  in  the  United  States 
and  any  action  which  seeks  an  interference  with  those 
powers  is  of  necessity  an  action  against  the  United 
States. 

It  has  long  been  recognized  that  the  sovereign's 
immunity  from  suit  extends  to  attemjots  to  interfere 
with  its  institution  of  litigation.  II ill  v.  United  States, 
9  How.  386 ;  U7iited  States  v.  MeLomore,  4  How.  286. 
Directly  applicable  here  is  the  holding  of  the  Supreme 
Court  in  the  case  of  In  re  Ayers,  123  U.  S.  443.  There 
suit  was  brought  to  prevent  actions  by  State  officials 
to  recover  taxes.  In  holding  the  suit  not  maintainable 
because  it  was  in  effect  one  against  the  State,  the 
Court  said  (p.  497) :  "The  acts  sought  to  be  restrained 
are  the  bringing  of  suits  In-  the  State  of  Virginia  in 
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its  own  name  and  for  its  own  use.'"'  Fnrthevmoro,  as 
a  matter  of  substance  even  prior  to  the  inclusion  of 
the  provisions  of  the  act  referred  to  al)ove,  which  con- 
ferred the  right  to  sue  u])on  the  United  States,  this 
Court  and  otlier  courts  considered  actions  for  enforce- 
ment under  the  act  as  one  brought  l)y  the  United 
States  even  though  the  nominal  plaintiff  was  formerly 
the  Price  Administrator  and  his  successor.  Cf.  United 
States  V.  Koike,  164  F.  2d  155  (C.  A.  9t!i)  ;  Flcmiiuj  v. 
Findloif,  165  F.  2d  79  (C.  A.  9th) ;  Fleming  v.  Good- 
win, 165  F.  2d  334  (C.  A.  8th). 

In  addition,  the  grave  need  for  the  continuation 
of  rent  control  was  made  clear  by  Congress  in  its 
declaration  of  policy  under  Section  201  (b)  of  the 
Act,  when  it  declared  that  it  "recognizes  that  an 
emergency  exists  and  that,  for  the  prevention  of  in- 
flation and  for  the  achievement  of  a  reasonable  stabil- 
ity in  the  general  level  of  rents  during  the  transition 
period,  as  well  as  the  attainment  of  other  salutary 
objectives  of  the  above-named  Act,  it  is  necessary  for 
a  limited  time  to  impose  certain  restrictions  upon 
rents  charged  for  rental  housing  acconmiodations  in 
defense-rental  areas."  With  this  vital  public  welfare 
at  stake,  it  is  plain  that  the  Government  is  the  real 
party  in  interest  and  the  attempt  made  here  to  pre- 
vent Government  officials  from  discharging  their 
statutory  responsibilities  is  in  reality  a  suit  against 
the  United  States. 

This  conclusion  is  thoroughly  supported  by  con- 
trolling decisions  of  the  Supreme  Court  and  lower 
courts.    Naganad  v.  Hitclicoc'k,  202  U.  S.  473;  Wells 
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V.  Boper,  246  U.  S.  335 ;  United  States  v.  Griffin,  303 
U.  S.  226 ;  ^  Mine  Safety  Appliances  Co.  v.  Forrestal, 
326  U.  S.  371;  Goldberg  v.  Daniels,  231  U.  S.  218. 

Even  though  the  action  in  this  case  is  against  offi- 
cers or  agents  of  the  United  States,  it  is  not  one  to 
enjoin  individual  action  contrary  to  law,  but  rather 
a  suit  to  restrain  an  officer  of  the  Government  in  per- 
formance of  his  official  duties  from  enforcing  the 
Act  and,  therefore,  it  is  an  action  against  the  United 
States.  Larson  v.  Domestic  cO  Foreign  Commerce 
Corporation,  337  U.  S.  682;  MiUer  v.  Woods,  No. 
A30-554  (Mun.  Ct.  D.  C).  As  was  said  by  Chief 
Judge  Barse  in  Miller  v.  Woods  where  the  tenants 
sued  the  Housing  Expediter  to  restrain  him  from 
terminating  controls  in  Los  Angeles : 

The  United  States  must,  of  course,  perform 
the  functions  specified  under  the  Housing  and 
Rent  Act  of  1947,  as  amended,  by  and  through 
its  officers  and  agents.  There  can  be  no  reason- 
able doubt  or  question  that  the  Housing  Ex- 
pediter, in  performing  the  duties  specified  in 
said  Section  204  (j)  (3),  does  so  as  an  officer 
and  agent  of  the  United  States  in  his  official 
capacity    as    Housing    Expediter.      It    follows 

"Suit  to  restrain  Secretary  of  the  Interior  from  carrying  out 
tlie  i^'ovisions  of  the  Act  of  June  27,  11)02,  controHing  the  dis- 
position of  pine  lands  ceded  by  the  Indians  is,  in  effect,  a  suit 
against  the  United  States  {Naganah  v.  Hitchcock,  202  U.  S.  473). 

Suit  to  enjoin  Postmaster  General  from  annulling  contract  for 
collecting  and  delivering  mail  in  "Washington,  deemed  one  against 
the  United  States  (Wcl/.s  v.  h'oper,  24(5  U.  S.  355). 

Suit  to  set  aside  an  order  of  Interstate  Commerce  Commission 
concerning  railway  mail  ])ay  is  not  jnimarily  one  against  the 
Connnission,  hut  is  primarily  against  the  United  States  {United 
States  V.  Gnifin,  303  U.  S.  226) . 
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that  the  instant  suit  against  the  Housing  Ex- 
pediter, is,  in  legal  effect,  a  suit  against  the 
United  States.  The  United  States,  as  a  sov- 
ereign had  not  given  its  consent  to  be  sued  in 
such  matters.  This  doctrine  has  been  recently 
considered  at  sonbe  length  in  an  analogous  case, 
Larson  v.  Domestic  and  Foreign  Commerce 
Corporation,  337  U.  S.  682,  69  S.  Ct.  Rep.  1457, 
wherein  the  foregoing  principles  are  reiterated 
and  affirmed. 

In  Goldberg  v.  Daniels,  231  U.  S.  218,  the  Court 
had  before  it  the  contention  similar  to  that  involved 
here,  that  the  duty  to  be  performed  by  the  government 
official  was  ministerial  in  character.  Plaintiff  com- 
plained that  the  Secretary  of  Interior  refused  to 
accept  the  highest  bid  for  a  surplus  war  vessel.  The 
plaintiff  argued  that  ''The  minute  the  bids  were 
opened  and  his  proposal  or  bid  was  ascertained  to  be 
the  highest"  the  requirements  of  law  had  been  met; 
that  no  right  to  reject  bids  had  been  reserved  by 
statute ;  and  that  the  Secretary  could  sell  only  in  this 
manner.  The  Secretary's  defense  was  that  he  could 
accept  the  bid  or  not  as  his  discretion  dictated. 
The  Court  speaking  through  Mr.  Justice  Holmes 
stated  that  there  was  an  earlier  point  in  logic  for 
decision:  ''The  United  States  *  *  *  cannot  be 
interfered  with  behind  its  back  and,  as  it  cannot  be 
made  a  party,  this  suit  must  fall." 

This  decision  was  recently  followed  in  the  Larson 
case,  supra,  337  U.  S.  682. 

It  is  submitted  that  this  is  the  clearest  kind  of  case 
in  which  the  doctrine  should  be  invoked  as  a  jurisdic- 
tional bar  to  the  action.     While  this  contention  was 
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not  raised  in  the  court  below,  since  it  relates  to 
jurisdiction,  it  may  be  considered  at  this  time  even 
on  the  Court's  own  motion  {United  States  v.  Griffin, 
303  U.  S.  226;  Clark  v.  Paul  Gray  Inc.,  306  U.  S. 
583,  590).  In  United  States  v.  Griffin,  siip^'a  ** juris- 
diction was  not  challenged"  below  (p.  228)  but  dis- 
missed by  the  Supreme  Court  speaking  through  Mr. 
Justice  Brandeis  upon  the  ground  that  '\'\  suit  under 
the  Urgent  Deficiencies  Act  to  set  aside  aii  order  con- 
cerning mail  pay  is  not  primarilj^  one  against  the 
Commission.  Primarily,  it  is  a  suit  against  the 
United  States.  And  the  United  States  can  be  sued 
only  when  authority  so  to  do  has  been  specifically 
conferred"  (pp.  238-239). 

IV 
Plaintiffs  have  no  standing  to  sue,  or  right  to  judicial  review 

In  the  first  place,  the  appellants  who  sue  here  as 
Directors  and  members  of  the  Small  Property  Ownei'^ 
League  have  no  standing  to  sue  here.  The  League 
does  not  assert  any  common  or  undivided  interest  in 
any  fund  or  ])roperty.  It  does  not  disclose  any 
authorization  to  sue  on  behalf  of  its  members  or  to 
incur  liability  for  suits  brought  hy  it.  The  League 
does  not  allege  that  it  personally  has  been  harmed 
or  aggrieved  in  any  way  by  the  alleged  wrongful 
action  of  the  defendants.  It  is  clear  that  the  League 
asserts  no  legal  right  which  has  been  injured  and 
therefore  it  has  no  standing  to  com])lain. 

An  analogous  case  is  Moffat  Tunnel  Liiujiie  v. 
United  States,  289  U.  S.  113.    In  that  case  the  com- 
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plainants,  an  imincorporated  voluntary  association, 
brought  suit  against  the  United  States,  the  Interstate 
Commerce  Commission  and  a  railroad  to  set  aside  an 
order  of  the  Commission  authorizing  the  railroad  to 
acquire  control  of  another  railroad.  The  complainant 
was  an  association  organized  for  the  jnirpose  of 
assisting  in  the  development  of  adequate  transporta- 
tion facilities  in  the  counties  through  which  the  rail- 
roads ran.  It  purported  to  represent  clubs,  towns, 
and  irrigation  companies  and  two  counties.  Sus- 
taining an  order  of  the  District  Court  dismissing  the 
complaint,  the  Supreme  Court  said  (pp.  118-119)  : 

These  leagues  are  not  corporations,  quasi- 
corporations,  or  organized  pursuant  to  or 
recognized  by  any  law.  Neither  is  a  person  m 
law  and,  unless  authorized  by  statute,  they 
have  no  capacity  to  sue.  *  *  *  There  is  no 
federal  statute  that  purports  to  give  any  un- 
incorporated voluntar}^  association  standing  to 
bring  suit  to  set  aside  an  order  of  the  Com- 
mission. *  *  *  The  Act  does  not  specify 
the  classes  of  persons,  natural  or  artificial, 
who  may  sue,  or  what  shall  constitute  a  cause 
of  action  for  setting  aside  of  an  order.  But  it 
does  require  that  the  petition  shall  set  forth 
''the  facts  constituting  petitioner's  cause  of 
action,"  and  by  other  provisions  shows  that  for 
failure  so  to  do  the  suit  shall  be  dismissed. 
Id.,  §  45.  Consequently  the  complaint  must 
show  that  plaintiff  has,  or  represents  others 
having,  a  legal  right  or  interest  that  Avill  be 
injuriously  affected  by  the  order.  *  *  * 
Plaintiffs  have  failed  to  show  that  they  are  so 
qualified.     Their  interest  is  not  a  legal  one. 
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Still  another  analogous  case  is  Joint  Anti-Fascist 
Refugee  Committee  v.  Clark,  111  F.  2d  79  (App. 
D.  C).  This  was  an  appeal  from  an  order  of  the 
District  Court  for  the  District  of  Columbia  dismissing 
the  complaint  of  the  Joint  Anti-Fascist  Refugee  Com- 
mittee (an  unincorporated  association  alleged  to  be 
engaged  in  raising  funds  for  relief  of  anti-fascist 
refugees)  against  the  Attorney  General,  the  chairman 
of  the  Loyalty  Review  Board  of  the  United  States 
Civil  Service  Commission  and  other  members  of  the 
Board.  The  plaintiff  Committee  sought  a  declaratory 
judgment  that  Section  9  (a)  of  the  Hatch  Act  as 
applied  by  the  Executive  Order  of  the  President  and 
the  order  itself  were  unconstitutional  and  that  the 
action  of  the  Attorney  General  in  designating  and 
listing  the  plaintiff  as  subversive  had  caused  the  Com- 
mittee loss  of  reputation,  and  other  irreparable  dam- 
age. The  Committee  claimed  tliat  the  Attorney  Gen- 
eral had  made  the  designation  complained  of  without 
a  hearing  and  that  the  plaintiff  had  been  denied  due 
process  of  law.  In  addition  to  declaratory  relief,  the 
plaintiff  requested  a  broad  injimction  to  annul  the 
alleged  illegal  acts  of  the  Attorney  General  and  the 
Board.  The  District  Court  granted  a  motion  to  dis- 
miss upon  the  ground  that  the  complaint  failed  to 
state  a  justiciable  controversy  and  also  that  it  did  not 
state  a  claim  upon  which  relief  could  be  granted. 
The  appellate  court  affirmed  the  ruling  below  dis- 
missing the  complaint.  Among  other  reasons  for  sus- 
taining the  .judgment  ])elow,  the  appellate  court 
adverted  to  the  fact  that  the  Committee  could  not  seek 
redress   in    the  court   for  alleged    inii)airnient   of  its 
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members'  constitutional  rights,  since  these  rights  are 
personal  to  the  individual  members.  In  this  con- 
nection the  Court  said  (p.  83)  : 

If  the  Committee  means  to  assert  claims  in 
behalf  of  its  members  reputedly  disgraced  by 
reason  of  the  designation,  it  is  enough  to  point 
out  that  only  the  members  themselves  are  en- 
titled to  complain  of  any  personal  injuries  they 
may  suffer.  Likewise,  only  the  members,  not 
the  Committee,  can  seek  redress  for  alleged 
impairment  of  members'  constitutional  rights 
of  freedom  of  speech  and  asseml)ly.  Those 
rights  are  personal  to  the  individual  members. 
Cf.  Hague  v.  C.  I.  O.,  1939,  307  U.  S.  496,  527, 
59  S.  Ct.  954,  83  L.  Ed.  1423;  Northwestern 
National  Life  Ins.  Co.  v.  Biggs,  1906,  203  U.  S. 
243,  255,  27  S.  Ct.  126,  51  L.  Ed.  168,  7  Ann. 
Cas.  1104;  Western  Turf  Ass'71  v.  Greenl:)erg, 
1907,  204  U.  S.  359,  363,  27  S.  Ct.  384,  51 
L.  Ed.  520. 

A  more  difficult  question  presented  is  whether  the 
plaintiffs,  Hess  and  Westberg,  as  individuals,  have 
any  standing  to  sue  in  this  case.  In  determining  this 
question,  the  test  is  not  whether  these  individual 
plaintiffs  have  sustained  a  loss  or  are  ''aggrieved"  or 
''interested"  parties  but  whether  they  show  a  viola- 
tion of  some  legally  protected  right  {United  States  v. 
Public  Utilities  Commission,  151  F.  2d  609,  613; 
Perkins  v.  Luhens  Steel  Co.,  310  U.  S.  113,  125).  As 
was  said  in  the  last  cited  case  (310  U.  S.  at  p.  125)  : 

It  is  now  clear  that  neither  damage  nor  loss 
of  income  in  consequence  of  the  action  of  Gov- 
ernment, which  is  not  an  invasion  of  recognized 
legal  rights,  is  in  itself  a  source  of  legal  rights 
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in  the  absence  of  constitutional  legislation  rec- 
ognizing it  as  such.  *  *  *  Respondents,  to 
have  standing  in  court,  must  show  an  injuiy 
or  threat  to  a  particular  right  of  their  own,  as 
distinguished  from  the  puhlic's  interest  in  the 
administration  of  the  law.     [Italics  ours.] 

With  these  i3rinciples  in  mind,  we  turn  to  the  com- 
plaint. Wliat  is  the  gist  of  the  complaint  when 
analyzed?  In  sum,  it  is  that  the  Housing  Ex])editer 
lias  failed  to  discharge  his  duties  under  the  Act  to  the 
public  generally.  This  is  not  enough  upon  which 
appellants  may  rest  their  suit  in  this  case.  At  most, 
it  may  possibly  be  argued  that  under  the  circum- 
stances mentioned,  the  Housing  Expediter  may  be 
answerable  to  the  city  which  adopted  the  resolution 
of  decontrol.  However,  since  the  City  has  not  seen 
tit  to  sue  here,  there  is  no  need  to  reach  or  decide 
the  question  of  its  capacity  to  sue  at  this  time. 

In  addition,  it  may  be  seriously  questioned  whether 
any  of  the  plaintiffs  have  any  right  to  judicial  review 
where  the  Housing  Expediter  has  exceeded  his  statu- 
tory authority  under  Section  204  (j,)  (3).  The 
statutory  scheme  of  the  Act  would  appear  to  be  op- 
posed to  this  view.  In  the  same  section  of  the  Act  as 
Section  204  (j),  ])ut  in  a  different  subsection  (Sec- 
tion 204  (e)  (1)),  provision  is  made  for  decontrol  of 
defense  rental  areas  by  local  advisory  boards. 
Recommendations  of  these  local  advisory  boards  are 
sent  to  the  Housing  Expediter  for  approval  or  dis- 
approval. Section  204  (e)  further  provides  that  after 
action  has  been  taken  by  the  Housing  Ex])editer, 
''any  re]n'esentative   i^ronp   of  interested   parties   or 
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the  local  board"  may  review  the  recommendation  in 
the  Emergency  Court  of  Appeals  (infra,  pp.  65-68). 

It  may  therefore  be  argued  with  some  force,  that 
since  Congress  expressly  provided  a  right  of  judicial 
review  for  "interested  parties"  respecting  decontrol 
dispositions  by  local  boards  under  Section  204  (e), 
but  was  silent  respecting  judicial  review  of  decontrol 
action  by  cities  mider  Section  204  (j)  (3),  that  Con- 
gress did  not  intend  to  provide  judicial  review  for 
landlords  or  tenants  in  the  latter  case  (cf.  Stvitch- 
men's  Union  v.  Board,  320  U.  S.  297;  Stark  v. 
Wickard,  321  U.  S.  288,  306). 

It  is  significant  also  to  observe,  that  at  no  point  in 
the  rather  extensive  debates  on  the  1949  and  1950  Acts 
did  Congress  either  make  plain  that  the  right  to 
judicial  review  exists  for  landlords  or  tenants  where 
decontrol  is  proposed  under  Section  204  (j)  (3),  or 
by  necessary  inference  suggest  that  such  authority 
should  be  read  into  the  statute.  On  the  contrary,  the 
legislative  history  of  the  1950  Act  demonstrates  an 
intention  not  to  provide  a  right  of  judicial  review  for 
landlords  even  in  those  cases  where  they  are  deprived 
of  a  ''fair  net  operating  return"  provided  for  by  Sec- 
tion 204  (b)  of  the  Act  (50  U.  S.  C.  App.  1894  (b)). 
On  June  13,  1950,  prior  to  enactment  of  the  1950  Act, 
and  while  the  proposed  Bill  was  in  debate  on  the  floor. 
Congressman  Jacobs  o:ffered  an  amendment  providing 
a  right  of  judicial  review  in  those  cases  (Cong.  Rec. 
8665,  June  13,  1950).  After  debate,  the  amendment 
was  rejected  (Ibid.,  8666-8667).  It  is  therefore  diffi- 
cult to  conclude  that  the  appellants  herein  have  any 
right  to  relief  by  the  Courts  in  a  case  of  this  character. 
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The  complaint  fails  to  state  a  claim  upon  which  relief  may 

be  granted 

Finally,  the  complaint  should  be  dismissed  because 
it  fails  to  state  a  claim  upon  which  relief  may  be 
granted. 

1.  The  court  below  held  the  action  was  premature.  At 
the  time  of  the  ruling  below,  this  was  correct.  Since 
the  Housing  Expediter  has  now  rejected  the  city 
resolution,  the  action  is  no  longer  premature. 

2.  The  complaint  is  based  upon  the  premise  that 
the  resolution  adopted  by  the  City  Council  of  Los 
Angeles  was  valid  and  as  such  had  the  effect  of 
terminating  rent  controls  regardless  of  whether  or 
not  the  Housing  Expediter  terminated  controls.  In 
view  of  the  decision  of  the  Appellate  Court  for  the 
District  of  Colmnbia  in  Bahcock  v.  Woods,  supra, 
holding  the  resolution  to  be  invalid,  and  since  the  City 
of  Los  Angeles  intervened  in  the  action  and  is  bound 
as  a  party  by  the  decision  rendered  in  it,  the  premise 
respecting  the  validity  of  the  resolution  of  the  City 
Council  no  longer  has  any  foundation.  Since  the 
premise  falls,  appellants'  case  based  thereon  cannot 
stand  either. 

3.  It  would  also  appear  that  appellants  no  longer 
qualify  for  injunctive  relief.  Injunctive  relief  is  a 
preventive  remedy  for  the  future,  not  as  punishment 
for  the  past.  "The  historic  injunctive  process  was 
designed  to  deter,  not  to  punish"  {Hccht  Co.  v. 
Botvles,  321  U.  S.  321,  329).  Injunction  will  not  issue 
to  prohibit  the  doing  of  things  that  have  already  been 
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done  (Femmer  v.  City  of  Juneau,  97  F.  2d  649  (C.  A. 
9th).  As  matters  stand  now,  it  is  difficult  to  see  how 
injunctive  relief  would  aid  the  appellants  for  the 
future.  Merely  one  more  month  of  federal  rent  con- 
trol remains  for  tenants  of  Los  Angeles.  In  view  of 
the  30-day  notice  provision  for  increased  rent  under 
local  law,  landlords  would  be  required  to  wait  in  any 
event  until  January  1951  to  be  entitled  to  receive 
more  than  the  present  maximum  rental  in  any  event. 

Thus  the  two  individual  appellants  will  not  sustain 
any  loss  of  rent  income  if  matters  are  left  in  status 
quo.  Second,  while  they  claim  they  can  now  sell  their 
properties  at  highly  appreciated  values,  if  freed  from 
control,  there  is  no  reason  to  believe  that  prices  for 
their  property  will  be  lower  on  January  1,  1951,  when 
rent  controls  are  due  to  be  lifted.  The  contrary  is  to 
be  expected  as  a  simple  matter  of  the  laws  of  supply 
and  demand,  since  pressures  are  bound  to  be  greater 
than  ever  for  purchasing  homes  at  that  time. 

Appellants'  contention  is,  however,  that  if  injunc- 
tive relief  is  granted,  the  court's  ruling  would  con- 
stitute an  adjudication  that  they  were  free  from  all 
violations  from  August  1950  when  the  Coimcil  ap- 
proved the  resolution  until  now.  It  is  not  a  basis 
for  invoking  the  aid  of  a  court  of  equity  to  grant 
injunctions  in  order  to  allay  fears  of  suit. 

For  all  that  appears  here,  the  individual  appellants 
may  not  ever  be  sued  because  they  may  not  have 
violated.  While  appellants  in  prior  oral  argument 
suggested  the  possibility  of  action  against  them  for 
violation  of  the  Act  from  the  time  the  City  Council 
adopted  its  resolution,  certainly  there  is  no  allegation 
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in  the  complaint  that  api:)ellants  have  disobeyed  exist- 
ing rent  ceilings  and  seek  protection  from  this  Court 
for  their  past  wrongs  or  that  suit  is  being  threatened. 
We  may  not  go  outside  the  record  to  conjure  up  vio- 
lations which  are  not  alleged  or  which  may  not  exist. 
And  we  have  no  right  to  give  any  consideration  here 
to  the  possibility  that  other  landlords,  not  parties  to 
this  suit,  have  tlouted  the  law  since  the  City  Coimcil 
acted.  It  is  equally  clear  that  injunctive  relief  should 
not  be  granted  on  the  remote  and  speculative  premise 
that  appellants  have  either  violated  or  that  some  other 
landlords,  not  parties  to  the  suit,  have  violated  during 
the  last  six  months.  For  these  reasons,  the  possibility 
of  future  enforcement  of  the  Act  as  to  these  landlords 
is  too  uncertain  and  contingent  to  warrant  judicial 
determination.  Cf.  EccJes  v.  People's  Bank  of  Lake- 
tvood  Village,  333  U.  S.  426,  431. 

4.  In  addition,  appellants  have  an  adequate  remedy 
at  law.  They  can  test  the  validity  of  the  Housing 
Expediter's  action  by  proceeding  as  if  federal  rent 
control  has  terminated.  If  and  when  sued  for  over- 
charges or  injunctive  relief,  they  can  set  up  as  a  de- 
fense the  very  contentions  advanced  to  the  court  below 
and  to  this  Court  that  decontrol  under  Section  204 
(j)  (3)  is  self-executing  (Cf.  F.  T.  C.  v.  Claire  Fur- 
nace Co.,  274  U.  S.  160;  S.  J.  Groves  d'  Sons  Co.  v. 
Warren,  135  F.  2d  264  (App.  I).  C),  cert.  den.  319 
U.  S.  7(i();  BvU  Oil  &  Gas  Co.  v.  Wilbur,  50  F.  2d 
1070,  1071  (Ap]).  I).  C);  Campbell  v.  Medalie,  71 
F.  2d  671,  672  (C.  A.  2d)). 

As  was  said  in  F.  T.  C.  v.  Claire  Furnace  Co.,  supra 
(274  U.  S.  at  ]).  174) : 
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Until  the  Attorney  General  acts,  the  defend- 
ants cannot  suffer,  and  when  he  does  act,  they 
can  promptly  answer  and  have  full  op])()rtunity 
to  contest  the  legality  of  any  prejudicial  pro- 
ceeding against  them.  That  right  being  ad- 
equate, they  were  not  in  a  position  to  ask  relief 
by  injunction.  The  bill  should  have  been  dis- 
missed for  want  of  equity. 

5.  Moreover,  appellants  have  not  alleged  facts  con- 
stituting such  irreparable  injury  as  will  justify  a 
court  of  equity  in  granting  the  extraordinary  remedy 
of  injunctive  relief  or  mandamus  against  a  govern- 
ment official  such  as  is  prayed  for  here.  (Cf.  C  off  man 
V.  Federal  Laboratories,  Inc.  (United  States,  Inter- 
venor,  55  F.  Supp.  501,  at  506  (D.  C.  N.  J.  3  judge 
court)  aff'd  sub.  nom.  Coffman  v.  Breeze  Corpora- 
tions, 323  U.  S.  316) ;  Boston  Wool  Trade  Association 
V.  Snyder,  161  F.  2d  648  (App.  D.  C.).) 

What  is  the  damage  the  individual  appellants  assert 
they  will  sustain  as  a  result  of  the  alleged  unlawful 
action  of  apjDellees?  It  is  that  their  rent  rolls  may 
be  decreased  and  that  they  may  not  be  able  to  sell 
their  property  for  all  that  the  traffic  will  bear  in  an 
uncontrolled  rental  market.  Thus  plaintiff  Hess 
alleges  she  can  sell  her  property  now^  valued  at 
$18,000  for  $30,000  if  rent  controls  are  lifted;  and  that 
her  rents  will  be  slightly  more  than  100%  higher 
upon  decontrol  (Par.  9  of  Complaint).  Plaintiff 
Westberg  alleges  that  his  property  now  valued  at 
$5,000,  would  appreciate  400%  or  $20,000  if  controls 
are  lifted,  and  that  his  rents  could  be  raised  slightly 
less  than  100%  in  a  market  free  from  control  (Par. 
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II  of  2nd  cause  of  action  p.  12  of  Complaint).  The 
net  sum  and  effect  of  these  allegations  is  that  the 
alleged  unlawful  action  of  the  appellees  is  prevent- 
ing these  two  individual  appellants  from  making  a 
''killing"  in  a  tight  rental  market."  Be  that  as  it  may, 
and  assuming  the  money  damage  as  alleged,  it  is  not 
such  damage  which  a  court  of  equity  will  consider 
as  irreparable.  As  was  said  in  Boston  Wool  Trade 
Association  v.  Snyder,  161  F.  2d  648,  82  U.  S.  App. 
D.  C.  144  "Appellants  urge  irreparable  damage,  but 
the  damage  is  a  money  damage,  consisting  of  the 
difference  between  the  duties  under  the  two  para- 
graphs of  the  Act  *  *  *,  Such  damage  is  not 
regarded  by  equity  as  irreparable"  (p.  649). 

VI 

The  court  below  properly  exercised  its  equitable  discretion  in 
refusing  to  grant  either  the  temporary  restraining  order  or 
the  preliminary  injunction. 

If  the  motion  to  dismiss  the  complaint  Avas  properly 
granted,  it  necessarily  follows  that  the  court  below 
was  equally  right  in  denying  the  application  for  tem- 
porary restraining  order  and  injunction.  However, 
even  if  it  could  possibly  be  said  that  error  was  com- 
mitted in  granting  the  motion  to  dismiss,  it  is  plain 
that  the  court  below  acted  well  within  its  equitable 
discretion  in  refusing  to  grant  preliminary  injiuictive 
relief  in  this  case.     (Cf.  TIecht  Co.  v.  Bowles,  321 

°  It  slioiild  1)1'  noted  that  the  Act  iiiul  Kent  I\e<rul:it ions  do  not 
prohibit  laiKnords  from  sellin^^  their  property.  Tliev  can  sell 
now.  Landlords  are  merely  prohibited  from  evictin*;  tenants  for 
purposes  of  selling  their  property.  See  Woods  v.  Durr,  176  F.  2d 
27;',  (C.  A.Hd). 
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U.  S.  321;  Bowles  v.  Huff,  146  F.  2d  428  (C.  A. 
9th)  ;  Porter  v.  Lu.r,  157  F.  2d  756  (C.  A.  9tli). 

From  earliest  times,  this  Court  has  repeatedly  held 
that  the  granting  or  refusal  of  temporary  in j miction 
rests  in  the  District  Court's  discretion,  the  exercise 
of  which  in  the  absence  of  manifest  abuse,  is  not  re- 
viewable (Southern  Pac.  Co.  v.  Earl,  82  Fed.  690, 
692  (C.  A.  9th)).  ''A  decree  of  a  district  court, 
denying  an  injunction,  should  not  be  reversed  miless 
shown  to  be  contrary  to  some  recognized  rule  of  equity 
or  be  the  result  of  an  improvident  exercise  of  judicial 
discretion"  (Bou'les  v.  Huff,  supra  at  p.  431).  It  was 
said  in  Alabama  v.  United  States,  279  U.  S.  229,  230- 
231,  where  the  District  Court  denied  an  application 
for  a  preliminary  injunction  to  set  aside  orders  of 
the  Interstate  Coimnerce  Commission: 

*  *  *  It  is  well  established  doctrine  that 
an  application  for  an  interlocutory  injunction 
is  addressed  to  the  soimd  discretion  of  the  trial 
court;  and  that  an  order  either  granting  or 
denying  such  an  injunction  will  not  be  dis- 
turbed by  an  appellate  court  unless  the  dis- 
cretion was  improvidently  exercised.     *     *     * 

And  in  Hurley  v.  Kincaid,  285  U.  S.  19,  Justice 
Brandeis  speaking  for  the  Supreme  Court  said  (p. 
104,  footnote  3)  : 

Even  where  the  remedy  at  law  is  less  clear 
and  adequate,  where  large  public  interests  are 
concerned  and  the  issuance  of  an  injunction 
may  seriously  embarrass  the  accomplishment 
of  important  governmental  ends,  a  court  of 
equity  acts  with  caution  and  only  upon  clear 
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showing  that  its  intervention  is  necessary  in 
order  to  prevent  an  irreparable  injury. 

From  these  authorities  and  the  facts  of  this  case, 
the  court  below  unquestionably  acted  well  within  its 
sound  equitable  discretion  in  denying  injunctive 
relief. 

CONCLUSION 

The  decision  of  the  court  below  is  clearly  right. 
Appellants'  contentions  to  the  contrary  are  lacking  in 
merit.  The  order  of  the  court  below  should  be 
af&rmed  in  all  respects. 

Ed  Dupree, 

General  Counsel, 

LeOX  J.  LiBEU, 

Assistant  General  Counsel, 
Nathan  Siegel, 
Special  Litigation  Attorney, 
Office  of  the  Housing  Expediter, 

Washington  25,  D.  C. 


APPENDIX 

The  HorsixG  and  Rext  Act  of  1947,  as  Amended 

(Public  Law  129,  Eightieth  Congress,  approved 
June  30,  1947,  as  amended  by  Public  Law  422,  Eight- 
ieth Congress,  approved  February  27,  1948,  Public 
Law  464,  Eightieth  Congress,  approved  March  30, 
1948,  Public  Law  31,  Eighty-first  Congi^ess,  approved 
March  30,  1949,  and  Public  Law  574,  Eighty-first 
Congress,  approved  June  23,  1950.) 

Sec.  204.  (d)  The  Housing  Expediter  is  authorized 
to  issue  such  regulations  and  orders,  consistent  \vith 
the  provisions  of  this  title,  as  he  may  deem  necessary 
to  carry  out  the  jirovisions  of  this  section  and  section 
202  (c). 

(e)  (1)  The  Housing  Expediter  is  authorized  and 
directed  to  create  and,  if  necessary,  continue  in  exist- 
ence until  the  termination  of  this  Act  in  each  defense- 
rental  area  (whether  or  not  under  Federal  rent  con- 
trol) or  such  portion  thereof  as  he  nmy  designate,  local 
advisory  boards.  The  Housing  Expediter  shall,  when- 
ever in  his  judgment  there  is  need  therefor,  create  a 
local  ad^dsory  board  in  any  joart  of  an  area  designated 
under  the  provisions  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  prior  to  March  1,  1947,  as 
an  area  where  defense  activities  have  resulted  *   *   *. 

Any  local  board  may  make  such  recommendations 
to  the  Housing  Expediter  as  it  deems  advisable  with 
respect  to  the  following  matters : 

(A)  Removal  of  any  or  all  maximum  rents  in  the 
area,  or  any  portion  thereof,  over  which  the  local 
board  has  jurisdiction,  or  with  respect  to  any  class 
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of  housing  accommodations  within  such  area  or  any 
portion  thereof,  if  in  the  judgment  of  the  local  board 
the  need  for  continuing  maximum  rents  in  such  area 
or  portion  thereof  or  with  respect  to  such  class  of 
housing  acconnnodations  no  longer  exists,  due  to 
sufficient  construction  of  new  housing  accommoda- 
tions or  when  the  demand  for  rental  housing  accom- 
modations has  been  otherwise  reasonably  met;  and 

(B)  Adjustments,  other  than  individual  adjust- 
ments, in  maxinnnn  rents  in  such  area  or  any  por- 
tion thereof  or  with  respect  to  any  class  of  housing 
accommodations  within  such  area  or  any  portion 
thereof,  deemed  by  the  local  board  to  be  necessary 
to  remove  hardships  or  to  correct  other  inequities, 
or  further  to  carry  out  the  purposes  and  provisions 
of  this  title ;  and 

(C)  Operations  generally  of  the  local  rent  office 
with  ])articular  reference  to  hardship  cases.     *     *     * 

Sec.  204  (e)  (3)  Upon  receipt  of  any  recommenda- 
tion from  a  local  board,  the  Housing  Expediter  shall 
promptly  notify  the  local  l)oard,  in  writing,  of  the 
date  of  his  receipt  of  such  recommendation.  Except 
as  provided  hereinafter  in  this  sul)section,  within 
thirty  days  after  receipt  of  any  recommendation  of 
a  local  board  such  recommendation  shall  be  a])proved 
or  disapproved  or  the  local  board  shall  ])e  notified  in 
writing  of  the  reasons  why  final  action  cannot  ])e 
taken  in  thirty  days.  Any  reconunendation  of  a  local 
board  ap])ropriately  su])stantiated  and  in  accordance 
witli  applicable  law  and  regulations  shall  be  ap- 
proved and  appropriate  action  shall  ])romptly  be 
taken  to  carry  such  recommendation  into  etfect.  If 
the  Housing  Expediter  ai)])roves  or  disai)i)roves  any 
recommendation  of  a  local  board  he  shall  promptly 
notify  the  local  board  in  writing  of  such  action. 
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Any  representative  group  of  interested  parties  or 
the  local  board  may  file  a  complaint  concerning  such 
recommendation  with  the  Emergency  Court  of  Ap- 
peals within  thirty  days  after  the  date  on  which  the 
Housing  Expediter  notifies  the  local  board  of  his 
decision,  or  the  date  of  the  expiration  of  such  thirty- 
day  i)eriod,  as  the  case  may  be.  If  the  Housing 
Expediter  holds  the  hearing,  such  group  may  file  a 
complaint  with  the  Emergency  Court  of  Appeals 
within  thirty  days  after  the  rendering  of  his  decision, 
or  within  thirty  days  after  the  expiration  of  the  time 
within  which  his  decision  should  be  made.  A  similar 
right  of  appeal  shall  be  afforded  in  the  event  the  Hous- 
ing Expediter  makes  a  decision  as  to  a  general  ad- 
justment or  as  to  removal  of  maximum  rents  for  any 
class  of  housing  accommodations  (other  than  for 
luxury  housing  accommodations  under  the  second 
sentence  of  section  204  (c))  on  his  own  initiative. 
The  Clerk  of  the  Emergency  Court  of  Appeals  shall 
notify  the  Housing  Expediter  in  writing  of  the  filing 
of  any  such  complaint  promptly  after  it  has  been  so 
filed.  Within  fifteen  days  after  the  receipt  of  such 
notice  by  the  Housing  Expediter,  the  Housing  Ex- 
pediter shall  file  such  recommendation  or  decision  in 
the  Emergency  Court  of  Appeals,  together  with  the 
record  and  statement  of  findings  of  the  local  board 
or  of  the  Housing  Expediter  and  such  statement  as 
the  Housing  Expediter  may  desire  to  make  as  to  his 
views  on  the  matter.  The  statement  of  the  Housing 
Expediter  may  be  accompanied  by  such  supporting 
information  as  the  Housing  Expediter  deems  appro- 
priate. Thereupon,  the  Emergency  Court  of  Appeals 
shall  have  jurisdiction  to  enter,  within  sixty  days 
after  the  date  of  its  receipt  of  such  recommendation 
or  decision  from  the  Housing  Expediter  (or  within 
such  additional  period  of  not  more  than  thirty  days 
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as  tlie  coiii't  may  find  nocossary  in  exceptional  cases), 
an  order  ai)proA'ing  or  disapproving  the  recommenda- 
tion of  the  local  board  or  decision  of  the  Housing 
Expediter.  The  recommendation,  record,  and  state- 
ment of  findings  of  the  local  board  or  decision,  record, 
and  statement  of  findings  of  the  Housing  Expediter, 
as  the  case  may  be,  together  with  the  statement  and 
supporting  information  filed  by  the  Housing  Expe- 
diter, shall  constitute  the  record  before  the  court. 
Sec.  204  (f)  (1)  The  provisions  of  this  title,  except 
section  204  (a),  shall  cease  to  be  in  effect  at  the  close 
of  December  31,  1950,  except  that  they  shall  cease  to 
be  in  effect  at  the  close  of  June  30,  1951 — 

(A)  in  any  incorporated  city,  to\Mi,  or  village  which, 
at  a  time  when  maximum  rents  under  this  title  are  iii 
effect  therein,  and  prior  to  December  31,  1950,  declares 
(by  resolution  of  its  governing  body  adopted  for  that 
puri)ose,  or  by  popular  referendum,  in  accordance 
with  local  law)  that  a  shortage  of  rental  housing  ac- 
commodations exists  which  requires  the  continuance  of 
rent  control  in  such  city,  town,  or  village ;  and 

(B)  in  any  unincorporated  locality  in  a  defense- 
rental  area  in  which  one  or  more  incorporated  cities, 
towns,  or  villages  constituting  the  major  portion  of  the 
defense-rental  area  have  made  the  declaration  s])eci- 
fied  in  subparagraph  (A)  at  a  time  when  maxinuun 
rents  under  this  title  were  in  effect  in  such  unincorpo- 
rated locality. 

(2)  Any  incorporated  city,  town,  or  village  which 
makes  the  declaration  s])ecified  in  i)aragraph  (1)  (A) 
of  this  subsection  shall  notify  the  Housing  Expediter 
in  writing  of  such  action  promptly  after  it  has  been 
taken. 

(j)  (1)  AVhenever  the  governor  of  any  State  ad- 
vises the  Housing  Expediter  that  the  legislature  of 
such  State  has  adequately  jirovided  for  the  establish- 
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merit  and  maintenance  of  maximum  rents,  or  has  spe- 
cifically exjDressed  its  intent  that  State  rent  control 
shall  be  in  lieu  of  Federal  rent  control,  with  respect 
to  housing  acconnnodations  within  defense-rental  areas 
in  such  State  and  of  the  date  on  which  such  State  rent 
control  will  become  effective,  the  Housing  Expediter 
shall  immediately  make  public  announcement  to  the 
effect  that  he  has  been  so  advised.  At  the  same  time 
all  rent  controls  mider  this  Act,  as  amended,  with 
respect  to  housing  accommodations  within  such  State 
shall  be  terminated  as  of  the  date  on  which  State  rent 
control  is  to  become  effective.  As  used  in  this  sub- 
section, the  term  "State"  means  any  State,  Territory, 
or  possession  of  the  United  States. 

(2)  If  any  State  by  law  declares  that  Federal  rent 
control  is  no  longer  necessary  in  such  State  or  any 
part  thereof  and  notifies  the  Housing  Expediter  of 
that  fact,  the  Housing  Expediter  shall  immediately 
make  public  announcement  to  the  effect  that  he  has 
been  so  advised.  At  the  same  time  all  rent  controls 
under  this  act,  as  amended,  with  respect  to  housmg 
accommodations  within  such  State  or  part  thereof 
shall  be  terminated  on  the  fifteenth  day  after  receipt 
of  such  advice.  As  used  in  this  subsection,  the  term 
"State"  means  any  State,  Territory,  or  possession  of 
the  United  States. 

(3)  The  Housing  Expediter  shall  terminate  the 
provisions  of  this  title  in  any  incorporated  city,  to^^Tl, 
village,  or  in  the  unincorporated  area  of  any  county 
upon  receipt  of  a  resolution  of  its  governing  body 
adopted  for  that  purpose  in  accordance  with  appli- 
cable local  law  and  based  upon  a  finding  by  such  gov- 
erning body  reached  as  the  result  of  a  public  hearing 
held  after  ten  days'  notice,  that  there  no  longer  exists 
such  a  shortage  in  rental  housing  accommodations  as 
^^  require  rent  control  in  such  city,  town,  village,  or 


iniiiieorporated  area  in  such  county:  Provided,  That 
where  the  major  portion  of  a  defense-rental  area  has 
been  decontrolled  pursuant  to  this  paragraph  (3),  the 
Housing  Expediter  shall  decontrol  any  unincorporated 
locality  in  the  remainder  of  such  area. 

Sec.  205.  Any  person  who  demands,  accepts,  or  re- 
ceives any  payment  of  rent  in  excess  of  the  maxi- 
mum rent  prescribed  under  section  204  shall  be  liable 
to  the  pei-son  from  w^hom  he  demands,  accepts,  or 
receives  such  payment  (or  shall  be  liable  to  the  United 
States  as  hereinafter  provided),  for  reasonable  at- 
torney's fees  and  costs  as  determined  by  the  court, 
plus  liquidated  damages  in  the  amounts  of  (1)  $50, 
or  (2)  three  times  the  amount  by  which  the  pay- 
ment or  payments  demanded,  accepted,  or  received 
exceed  the  maximum  rent  which  could  lawfully  be 
demanded,  accepted,  or  received,  w^hichever  in  either 
case  may  be  the  greater  amount:  Provided,  That  the 
amount  of  such  liquidated  damages  shall  be  the 
amount  of  the  overcharge  or  overcharges  if  the  de- 
fendant proves  that  the  violation  was  neither  willful 
nor  the  result  of  failure  to  take  practicable  precau- 
tions against  the  occurrence  of  the  violation.  Suit 
to  recover  such  amount  may  be  brought  in  any  Fed- 
eral, State,  or  Territorial  court  of  competent  juris- 
diction wdthin  one  year  after  the  date  of  such  vio- 
lation: Provided,  That  if  the  person  from  whom  such 
payment  is  demanded,  accepted,  or  received  either 
fails  to  institute  an  action  under  this  section  within 
thirty  days  from  the  date  of  the  occurrence  of  the 
violation  or  is  not  entitled  for  any  reason  to  bring 
the  action,  the  United  States  may  institute  such  action 
within  such  one-year  period. 

Skc.  -!()().  (b)  Whenever  in  the  judgment  of  the 
Housing  Expediter  any  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices  which  con- 
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stitute  or  will  constitute  a  violation  of  any  provision 
of  this  Act,  or  any  regulation  or  order  issued  there- 
under, the  United  States  may  make  application  to  any 
Federal,  State,  or  Territorial  court  of  competent 
jurisdiction  for  an  order  enjoining  such  acts  or  prac- 
tices, or  for  an  order  enforcing  compliance  with  such 
provision,  and  upon  a  showing  that  such  person  has 
engaged  or  is  about  to  engage  in  any  such  acts  or 
practices  a  permanent  or  temporarj^  injunction,  re- 
straining order,  or  other  order  shall  be  granted  with- 
out bond. 

*  *  *  *  * 

(e)  The  principal  office  of  the  Housing  Expediter 
shall  be  in  the  District  of  Columbia,  but  he  or  any 
duly  authorized  representative  may  exercise  any  or 
all  of  his  powers  in  any  place  and  attorneys  appointed 
by  the  Housing  Expediter  may,  under  such  authority 
as  may  be  granted  by  the  Attorney  General,  appear 
for  and  represent  the  United  States  in  any  case  aris- 
ing under  this  Act. 

Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.  S.  C.  A.  App.  905  (a))  : 

Enforcement 

Sec.  205.  (a)  Whenever  in  the  judgment  of 
the  Administrator  any  person  has  engaged  or 
is  about  to  engage  in  any  acts  or  practices 
which  constitute  or  will  constitute  a  violation 
of  any  provision  of  section  4  of  this  Act,  he 
may  make  application  to  the  appropriate  court 
for  an  order  enjoining  such  acts  or  practices, 
or  for  an  order  enforcing  compliance  with  such 
provision,  and  upon  a  showing  by  the  Adminis- 
trator that  such  person  has  engaged  or  is  about 
to  engage  in  any  such  acts  or  practices  a  perma- 
nent or  temporary  injunction,  restraining 
order,  or  other  order  shall  be  granted  without 
bond. 
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